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June  29,  ch.  3591,  sec.  1,  par  7  (34  Stat.  584) 369 
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(37  Stat.  906) 129 
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1913,  Oct.  22,  ch.  32  (38  Stat.  208) 275 
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sec.  3  (39  Stat.  360) 275 

sec.  7  (39  Stat.  360,  365) 371 

sec.  8  (39  Stat.  367) 371 

sec.  9(39  Stat.  368) 371 

sec.  10  (39  Stat.  369) 371 

sec.  11  (39  Stat.  369) 371 

sec.  26  (39  Stat.  360,  380) 54 

1916,  Aug.  29,  ch.  416,  sec.  5  (39  Stat.  547) 259 

sec.  11  (39  Stat.  545,  548) 313, 390 

ch.  417  (39  Stat.  556,  559) 78 

(39  Stat.  556,  578) 477 

(39  Stat.  578) 208 

(39  Stat.  586) 511 

(39  Stat.  587) 510 

(39  Stat.  600) 188 

(39  Stat.  602) 510 

(39  Stat,  611) 224 

ch.  418(39  Stat.  645) 534 

art.  92  (39  Stat.  664) 509 

1916,  Sept.  7,  ch.  451,  (39  Stat.  728) 30 

ch.  461,  sec.  25  (39  Stat.  755) 474 

1916,  Sept.  8,  ch.  463,  sec.  201  (39  Stat.  777) 462 

sec.  202  (39  Stat.  777) 463 

sec.  700  (39  Stat.  795) 272 

ch.  470,  sec.  2  (39  Stat.  845) '. 346 

1917,  Feb.  5,  ch.  29  (39  Stat.  874,  889) 178 

sec.  19  (39  Stat.  889) 218 

sec.  22  (39  Stat.  891) 209 

sec.  38  (39  Stat.  897) 217 

1917.  Mar.  2.  ch  145  (39  Stat.  951,  953) 549 

sec.  3  (39  Stat.  953) 27,166,430,549 
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1917.  Mar.  3,  di.  163  (39  Stat.  1106) 310 

ch.  171,  sec.  1  (39  Stat.  1132) 423 

sec.  2  (39  Stat.  1132) 260,423 

see.  4  (39  Stat.  1133) 423 

1917,  May  18.  ch.  15  (40  Stat.  76) 516 

eec.  6  (40  Stat.  «1) 618 

1917,  May  22,  ch.  20  (40  Stat.  84) 222 

see.  4  (40  Stat.  85) 221 

eocH.  8,  9(40SUt.  86) 222 

see.  10  (40  Stat.  87) 511 

sec   16  (40  Stat.  84-88) 308,  510 

sec.  18  (40  Stot.  89) 511 

sec.  21  (40  Stat.  90)...: 511 

1917,  June  9,  ch.  25  (40  Stat.  102) 112 

1917,  June  15  (40  Stat.  1683) 134 
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sec.  303  (40  Stat.  309) 110, 332, 482 

sec.  307  (40  Stat.  311) 110 

eec  309  (40  SUt.  311) 110 

sec.  310  (40  Stat.  311) HO 

see  313  (40  Stat.  312) 1 

pec.  315  (40  Stat.  312) 2 

eec.  500  (40  Stat.  314) 572 

sec.  600  (40  Stat.  316) 85,  567 

pec.  700  (40  Stat.  318) 89 

1917,  Oct.  6,  ch.  79  (40  Stat.  383) 511 

BCC.  5  (40  Stat.  383) 418 

ch.  85(40Sut.  389) 511 

(40  Stat.  391) 190 

ch.  91  (40  Stat.  393) 510 

ch.  105  (40  Stat.  402) 66,188 

sec.  13  (40  Stat.  399) 14,389 

pec.  20  (40  Stat.  400) 384 

pec.  204  (40  Stat.  403) 511 

Art.  Ill  (40  Stat.  405) 538- 

pec.  300  (40  Stat.  405) 540 

sec.  302  (40  Stat.  406) 32 

see.  308  (40  Stat.  407) 13 

sec.  312  (40  Stat.  408) 540 

Art.  IV,  pec.  400  (40  Stat.  409) 383,539 

pec.  401  (40  Stat.  409) 539 

sec.  404  (40  Stat.  410) 380.  384,  539 
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1917,  Oct.  6,  ch.  106  (40  Stat.  411) 67 

sec.  2  (40  Stat.  411) 291 

Bee.  3  (40  Stat.  412) 292 

par8  (a)  (40  Stat.  412) 68 

(c)  (40  Stat.  412) 68 

(d)  (40  Stat.  412) 68 

eec.  4  (40  Stat.  413) 292 

sec.  5  (40  Stat.  415) 292 

see.  6  (40  Stat.  415) 251 

sec.  9  (40  Stat.  419) 57 

see.  10(40Stat.  420) 59 
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ch.  108  (40  Stat.  427) 62 
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sec.  11  (40  Stat.  509) 184 
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1918.  July  I,  ch.  113  (40  Stat.  634) 360 
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(40  Stat.  704) 208 

(40  Stat.  705) 548 

(40  Stat.  711) 510 

(40  Stat.  718) 510 

1918,  July  9,  ch.  143  (40  Stat.  845.  886) 372 

(40  Stat.  885) 511 

1918,  July  18,  ch.  155,  sec.  8  (40  Stat.  912) 491 
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1918,  Oct.  5.  cli.  181,  sec.  1  (40  Stat.  1009) 36 

sec.  2  (40  Stat.  1009) 10 

sec.  .3  (40  Stat,  1010) 10 

1918,  Nov.  21.  ch.  212  (40  Stat.  1046) 28.  365 

1919,  Feb.  24,  ch.  18  (40  Stat.  1057) 168,  337,  497 

(40  Stat.  1066;  1150) 511 

sec.  210  (40  Stat.  1062) 168.  299 

sec.  211  (40  Stat.  1062) 168.299 

st»c.  212  (40  Stat.  1064) 168.  299 

si»c.  213  (40  Stat.  1065) 299 

sec.  213(a)  (40  Stat.  1065) 338 

sec.  214(a)  (3)  (40  Stat.  1067) 167 

sec.  216  (40  Stat.  1069) 169 

sec.  219  (40  Stat.  1071) 168 

sec.  233(b)  (40  Stat.  1077) 338 
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sec.  500  (40  Stat.  1101,  1102) 64 

sec.  501  (40  Stat.  1102) 64 

sec.  502  (40  Stat.  1103) 64 
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sec.  600  (b)  (40  Stat.  1105) 62 

sec.  604  (40  Stat.  1057,  1107) 332,523 

sec.  628  (40  Sut.  1116) 1 

sec.  800  (40  Sut.  1120,  1121) 89,  570 
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1919,  Feb.  25,  ch.  39  (40  Sut.  1164) 53 
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1919,  July  19,  ch.  24  (41  Stat.  163,  178) 45,286,373 

1919,  Oct.  28,  ch.  83(41  SUt.  305) .^ 392,419.467 

Title  11  (41  Stat.  307) 365 

sec.  1  (41  Stat.  305,  307) 332, 
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TAX  ON  BOTTLED  NONCAUBONATED  FRUIT  JUICES. 

ITie  tax  imposed  by  both  the  Act  of  October  3,  1917  (40  Stat.  312) 
and  the  Act  of  February  24,  1919  (40  Stat.  1116)  applies  to  bot- 
tled nonearbonated  fruit  Juices,  although  somewhat  concentrated, 
if  as  bottled,  they  are  reasonably  suitable  for  use  as  beverages 
and  are  so  uswl  without  the  addition  of  water. 

Buch  bottle<l  fruit  juices,  when  reasonably  suitable  for  beverage 
purposes  and  so  used  only  in  a  diluted  form,  are  not  of  themselves 
soft  drinks  and  are  not  subject  to  the  tax  imposed  on  such  drinks, 
either  by  the  Act  of  1917  or  that  of  1919. 

A  preparation  of  fruit  Juice  and  sugar,  which  is  not  reasonably 
suitable  for  beverage  purposes  and  is  not  so  sold,  but  which  is 
used  to  produce  a  palatable  beverage  by  being  mixed  or  diluted 
witli  water  by  soda  fountains,  bottling  establishments,  and  other 
similar  places,  is  a  prepared  sirup  within  the  meaning  of  section 
313  (a)  of  the  Act  of  October  3, 1917,  and  was,  while  that  Act  was 
In  force,  subject  to  the  tax  levied  upon  such  sirup. 

Such  a  preparation  is  not  subject  to  tax  under  the  Act  of  ITebruary 
24,  1919,  since  that  Act  omitted  the  tax  upon  prepared  sirups. 

Department  of  Justice, 

August  21^  1919. 
SiH :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  July  30,  1919,  requesting  an  opinion 
with  respect  to  the  scope,  meaning,  and  application  of 
section  313  of  the  Act  of  October  3,  1917  (40  Stat.  312), 
and  section  628  of  the  Act  of  February  24,  1919  (40  Stat. 
1116),  imposing  certain  taxe^. 

Section  313  of  the  Act  of  October  3,  1917,  imposes  taxes 
as  follows : 

1.  "  Upon  all  prepared  sirups  or  extracts  (intended  for 
use  in  the  manufacture  or  production  of  beverages,  com- 
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inonly  known  as  soft  drinks,  by  soda  fountains,  bottling 
establishments,  and  other  similar  places)  sold  by  the  manu- 
facturer, producer  or  importer  thereof." 

2.  "Upon  all  unfermented  grape  juice,  soft  drinks  or 
artificial  mineral  waters  (not  carbonated),  and  fermented 
liquors  containing  less  than  one-half  per  centum  of  alcohol, 
sold  by  the  manufacturer,  producer,  or  importer  thereof, 
in  bottles  or  other  closed  containers." 

3.  "  Upon  all  ginger  ale,  root  beer,  sarsaparilla,  pop,  and 
other  carbonated  waters  or  beverages  manufactured  and 
sold  by  the  manufacturer,  producer,  or  importer  of  the 
carbonic  acid  gas  used  in  carbonating  the  same." 

4.  "Upon  all  natural  mineral  waters,  or  table  waters, 
sold  by  the  producer,  bottler,  or  importer  thereof,  in  bottles 
or  other  closed  containers." 

Section  315  of  the  same  Act  imposes  a  tax  "  upon  all 
carbonic  acid  gas  in  drums  or  other  containers  (intended 
for  use  in  the  manufacture  or  production  of  carbonated 
water  or  other  drinks)  sold  by  the  manufacturer,  producer, 
or  importer  thereof."  It  will  thus  be  seen  that  a  tax  is 
levied  upon  the  manufacturer,  producer,  or  importer  who 
sells  sirups  or  extracts  or  carbonic  acid  gas  intended  for 
use  in  the  manufacture  or  production  of  soft  drinks  or 
carbonated  water  or  other  drinks,  and  a  tax  upon  certain 
bottled  drinks.  The  tax  upon  bottled  drinks  when  sold 
by  the  manufacturer,  producer,  or  importer  thereof,  is 
levied  upon  "  unfermented  grape  juice,  soft  drinks  or  arti- 
ficial mineral  waters  (not  carbonated),  and  fermented 
liquors  containing  less  than  one-half  per  centum  of  al- 
cohol." The  tax  upon  bottled  drinks,  when  sold  by  the 
manufacturer,  producer,  or  importer  of  the  carbonic  acid 
gas,  used  for  carbonating  the  same,  is  levied  upon  "ginger 
ale,  root  beer,  sarsaparilla,  pop,  and  other  carbonated 
waters  or  beverages." 

While  the  words  "  not  carbonated,"  would  seem  from  the 
punctuation  used,  to  apply  only  to  artificial  mineral  waters 
and  not  to  grape  juice  or  other  soft  drinks,  1  think  the 
purpose  of  section  313  was  to  i)ljice  a  tax  up<m  all  the 
beverages  mentioned  when  sold  by  the  manufacturer,  pro- 
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ducer,  or  importer,  either  of  beverages  or  of  the  cai'bonic 
gas  used  in  carbonating  them.  In  this  view  it  seems  plain 
that  the  intention  was  to  tax  these  beverages  when  not 
carbonated  upon  their  being  sold  by  the  manufacturer, 
producer,  or  importer  of  the  beverages  so  sold,  and  when 
carbonated,  to  tax  them  when  sold  by  the  manufacturer, 
producer,  or  importer  of  the  carbonic  acid  gas  used  in  car- 
bonating them.  This  distinction  was  probably  drawn  be- 
cause in  the  case  of  uncarbonated  beverages  the  sale  would 
be  made  naturally  by  those  who  manufactured,  produced, 
or  imported  them,  while  on  the  other  hand,  if  carbonated 
by  the  manufacturer,  producer,  or  importer  of  the  car- 
bonic acid  gas,  they  would  be  sold  by  him.  This  would  be 
to  leave,  not  included  in  the  tax,  the  bottler  who  carbon- 
ates beverages  but  does  not  manufacture,  produce,  or  im- 
port the  gas  which  he  uses,  but  purchases  the  same  in  the 
United  States.  Apparently  Congress  was  content  with 
taxing  him,  not  upon  his  bottled  goods,  but  upon  the 
sirups  or  extracts  and  carbonic  acid  gas  which  he  uses. 
In  this  way  the  whole  field  seems  to  have  been  covered. 

The  Act  of  February  24,  1919,  made  some  radical 
changes.  It  omitted  altogether  the  tax  upon  sirups  or 
extracts  and  upon  carbonic  acid  gas  and  instead  levied  a 
tax  on  drinks  commonly  known  as  soft  drinks,  compounded 
or  mixed  at  soda  fountains,  ice  cream  parlors,  or  other 
similar  places  of  busineSvS.  It  also  omitted  the  tax  on 
bottled  drinks  when  sold  by  the  manufacturer,  producer, 
or  importer  of  the  carbonic  acid  gas  used  in  carbonating 
them.  Instead  it  levied  the  tax  upon  bottled  drinks  when 
sold  by  the  manufacturer,  producer,  or  importer  thereof. 
A  tax  of  fifteen  per  centum  w'as  laid  upon  "  all  beverages 
derived  wholly  or  in  part  from  cereals  or  substitutes  there- 
for, and  containing  less  than  one-half  of  one  per  centum  of 
alcohol."  and  a  tax  of  ten  per  centum  upon  "  unformented 
grape  juice,  ginger  ale,  root  beer,  sarsaparilla,  pop,  arti- 
ficial mineral  waters  (carbonated  or  not  carbonated),  other 
carbonated  waters  or  beverages,  and  other  soft  drinks." 

Taking  both  acts  together,  I  have  no  doubt  that  the 
tax  on  bottled  drinks  imposed  by  both  acts  applies  to  all 
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beverages  which  arc  in  the  class  commonly  known  as  soft 
drinks. 

The  specific  questions  which  you  ask  are: 

"1.  Does  the  tax  imposed  by  these  sections  apply  to 
bottled  noncarbonated  fruit  juice,  somewhat  concentrated, 
recommended  by  the  manufacturer  for  beverage  use  with- 
out additional  water? 

"  2.  Does  the  tax  imposed  by  these  sections  include  bot- 
tled noncarbonated  fruit  juice,  other  than  fruit  juices 
recommended  by  the  manufacturer  for  beverage  use  in  a 
diluted  form?" 

You  state  that  these  questions  arise  upon  a  protest  made 
by  the  Pheasant  Northwest  Products  Co.  against  the  levy- 
ing and  assessment  of  the  tax  on  certain  products  sold  by 
that  company  which  you  describe  as  follows : 

"  These  products  are  known  as  '  Phez,'  a  noncarbonated 
preparation  of  unfermented  loganberry  juice,  and  'Applju,' 
a  noncarbonated  unfermented  apple  juice.  Both  are  sold 
in  closed  bottles  or  containers  and  are  ready  for  consump- 
tion in  the  form  in  which  same  leaves  the  factory.  They 
may,  however,  be  diluted  with  water,  especially  the  prod- 
uct *Phez,'  as  is  the  practice  among  consumers  of  unfer- 
mented grape  or  other  fruit  juices.  The  published  adver- 
tisements of  the  company  refer  to  the  product '  Phez '  as  a 
'  wonderful  beverage,'  and  recommend  its  consumption 
either  in  diluted  or  undiluted  form." 

You  also  quote  from  certain  advertisements  published 
by  the  manufacturer,  copies  of  which  you  submitted. 
There  can  be  no  question  that  the  above  description  is  ac- 
curate as  applied  to  "Applju  "  but  from  an  examination  of 
the  advertisements  referred  to  I  can  not  agree  that  they 
show  that  the  manufacturer  recommends  the  use  of  "Phez' 
as  a  beverage  in  its  undiluted  form.  On  the  contrary,  each 
of  these  advertisements  contains  the  words  "to  drink, 
always  add  two  parts  water,"  and  these  words  appear  to 
be  also  on  the  label  on  the  bottle.  The  advertisements  also 
recommend  the  use  of  "Phez"  for  other  than  beverage 
purposes,  such  as  for  pudding  sauce,  for  gelatin,  for 
flavoring,  for  sundaes,  for  special  mixed  drinks,  etc.    It  is 
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Only  for  these  latter  uses  that  the  advertisement  seems  to 

Recommend  it  in  its  undiluted  form.    On  the  contrary,  in 

apparent  contrast  with  "Phez,"  "Logu,"  another  prepa- 

^^tioji,  is  advertised  as  '*The  Loganberry  Beverage  ready 

^o   drink." 

^Vliile  you  have  not  stated  the  ingredients  of  "Phez" 

ofclier  than  loganberry  juice,  it  appears  in  the  brief  sub- 

''^^^t^d.  by  counsel  for  the  company  that  it  consists  simply 

^■^    ^*i^f  ermented  loganberry  juice  and  sugar  and  I  assume 

'^^•t   this  is  true.    I  think,  therefore,  that  "  Phez  "  must  be 

ered  as  a  preparation  of  loganberry  juice  and  sugar 

in  bottles  and  recommended  to  be  mixed  with  water 

ke  a  beverage  and  to  be  used  in  its  undiluted  form 

otiher  than  beverage  purposes. 

to  "Applju,"  the  only  question  is  whether  fruit  juices. 

-■^^^^t-  with  or  without  sugar,  when  sold  and  used  as  bever- 

»    are  within  the  class  of  drinks  commonly  known  as 

brinks.    As  to  "  Phez,"  there  is  the  further  question  as 

l^ether  in  the  form  in  which  it  is  sold  it  is  a  soft  drink 

^•^y  something  to  be  used  in  the  preparation  or  produc- 

of  a  soft  drink.    It  would  scarcely  be  denied  that  the 

<lrink,  as  used  in  these  acts,  would  include  any  bever- 

'^     such  as  is  commonly  sold  at  soda  fountains,  into  which 

juices  enter  as  an  ingredient  for  the  purpose  of  giving 


-       T^*  ^3r  flavoring  or  color,  and  I  can  entertain  no  doubt  that 


,      ^      '^iverage  whose  chief  or  even  sole  ingredient  is  fruit 
*^*"^  is  equally  included  within  the  term.    If,  as  stated  in 
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letter,  therefore,  "Applju  "  is  bottled  and  sold  in  the 
^^T^^  *n  in  which  it  may  be  used  as  a  beverage,  it  is  a  soft 
"^nk  within  the  meaning  of  both  of  these  statutes  and  sub- 
^  to  the  tax  imposed.    I  do  not  mean  to  be  understood 
laying  that  the  fact  that  the  manufacturer  recommends 
does  not  recommend  his  bottled  product  for  use  undi- 
d,  as  a  beverage,  is  necessarily  controlling.    I  think  the 
^1  question  is  whether  it  is  in  that  form  fit  for  use  as 
Ibeverage  and  is  so  used.    If  it  is  commonly  used  as  a 
Tcrage,  either  diluted  or  undiluted,  according  to  the  taste 
the  drinkeri  it  is,  in  my  judgment,  subject  to  the  tax. 


V 
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The  remaining  question  is  whether  **Phez''  is  to 
treated  as  a  beverage  or  only  as  an  ingredient  to  be  used  in 
producing  a  beverage.  I  think  the  advertisements  sub- 
mitted describe  and  recommend  it  as  the  latter.  If  this 
description  is  accurate,  that  is,  if  it  is  a  preparation  of 
loganberry  juice  and  sugar,  which  imdiluted  is  not  reason- 
ably fit  for  beverage  purposes  and  is  not  so  used,  although 
it  may  be  possible  to  drink  it,  I  am  of  opinion  that  it  is  not 
a  beverage  and  can  not  be  brought  within  the  term  soft 
drink.  It  would  not,  therefore,  be  subject  to  the  soft-drink 
tax  under  either  the  net  of  1917  or  the  act  of  1919. 

It  does  not  follow,  however,  that  in  this  form  "  Phez  "  is 
to  escape  a  tax  under  section  313  of  that  act  of  1917.  That 
act  levies  a  tax  upon  prepared  sirups  or  extracts  intended 
for  use  in  the  production  of  soft  drink.  A  preparation  of 
fruit  juice  and  sugar,  when  used  to  flavor  a  beverage,  is 
clearly  a  sirup  within  the  meaning  of  this  Act.  Such  a 
preparation,  if  itself  fit  for  use  as  a  drink,  becomes  a  bever- 
age. If  it  is  not  fit  for  that  use  but  is,  in  fact,  used  in  pro- 
ducing a  palatable  beverage,  I  see  no  reason  why  it  can  not 
be  classed  as  a  sirup  prepared  for  that  purpose.  It  serves 
the  purposes  both  of  sweetening  and  flavoring,  and  this 
I  understand  is  precisely  the  purpose  served  by  so-called 
sirups  used  in  soft  drinks.  I  am  of  the  opinion,  therefore, 
that  since  "Phez"  is  sold  in  such  form  that  it  is  not 
itself  a  soft  drink  but  in  that  form  is  used  as  one  of  the 
ingredients  to  produce  such  a  drink,  it  was  clearly  subject 
to  the  tax  on  prepared  sirups  imposed  by  the  act  of  1917. 

Since,  however,  the  Act  of  1919  omitted  the  tax  on  pre- 
pared sirups,  I  find  no  tax  levied  by  the  act  to  which 
"  Phez,"  if  not  suitable  to  be  used  as  a  beverage,  is  subject. 

Answering  your  questions  I  reply  as  follows : 

1.  The  tax  imposed  by  both  the  Act  of  October  3,  1917, 
and  that  of  February  24,  1919,  applies  to  bottled  noncar- 
bonated  fruit  juices,  although  somewhat  concentrated,  if  as 
bottled  they  are  reasonably  suitable  for  use  as  beverages 
and  are  so  used  without  the  addition  of  water. 

2.  Such  bottled  fruit  juices,  when  reasonably  suitable  for 
beverage  purposes  and  so  used  only  in  a  diluted  form,  are 
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not  of  themselves  soft  drinks  and  are  not  subject  to  the  tax 
imposed  on  such  drinks,  either  by  the  act  of  1917  or  that 
of  1919. 

3.  A  preparation  of  fruit  juice  and  sugar,  which  is  not 
reasonably  suitable  for  beverage  purposes  and  is  not  so 
sold,  but  which  is  used  to  produce  a  palatable  beverage  by 
being  mixed  or  diluted  with  water  by  soda  fountains,  bot- 
tling establishments,  and  other  similar  places,  is  a  pre- 
pared sirup  within  the  meaning  of  section  313  (a),  and  was, 
while  that  act  was  in  force,  subject  to  the  tax  levied  upon 
such  sirup. 

4.  Such  a  preparation  is  not  subject  to  tax  under  the 
Act  of  February  24,  1919,  since  that  Act  omitted  the  tax 
up<Hi  prepared  sirups. 

Respectfully, 

A.  MITCHELL  PALMER. 
To  the  Secretary  of  the  Treasury. 


COMPENSATION   FOR   LOSSES    INCURRED    IN    PRODUCING 
CERTAIN  MINERALS  IN  FOREIGN  COUNTRIES. 

The  provision  in  section  5  of  the  War  Minerals  Relief  Act  of  March 
2,  1919  (40  Stat.  1274),  which  authorizes  the  adjustment  of  losses 
incurred  in  "  producing  or  preparing  to  produce  either  manganese, 
chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or 
demand "  of  certain  designated  governmental  agencies,  is  not 
limited  to  the  productioi:  of  such  minerals  within  the  United 
States. 

Defartaient  or  Justice, 

August  21,  1919. 

Sir:  In  your  letter  of  July  30,  1919,  you  ask  for  my 
opinion  as  to  whether,  under  the  "War  Minerals  Relief 
Act,"  losses  on  properties  operated  by  Americans  in  for- 
eign countries  can  be  compensated. 

Section  6  of  the  Act  of  March  2,  1919  (40  Stat.  1274), 
entitled  '*An  act  to  provide  relief  in  cases  of  contracts  con- 
nected with  the  prosecution  of  the  war,  and  for  other  pur- 
poses*' (which  I  presume  to  be  the  act  you  refer  to  as  the 
'^  War  Minerals  Eelief  Act),''  reads  as  follows: 
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**Sfa\  5.  That  the  Secretary  of  the  Interior  be,  and  he 
hereby  is,  authorized  to  adjust,  liquidate,  and  pay  such  net 
lojisi»s  as  have  been  suffered  by  any  person,  firm  or  corpora- 
tion, by  I'eason  of  producing  or  preparing  to  produce, 
eitlior  manganese,  chrome,  pyrites,  or  tungsten  in  compli- 
ance with  the  request  or  demand  of  the  Department  of  the 
Interior,  the  War  Industries  Board,  the  War  Trade  Board, 
the  Shipping  Board,  or  the  Emergency  Fleet  Corporation 
to  supply  the  urgent  needs  of  the  Nation  in  the  prosecution 
of  the  war;  said  minerals  being  enumerated  in  the  Act 
of  Congress  approved  October  fifth,  nineteen  hundred  and 
eighteen,  entitled  "An  Act  to  provide  further  for  the  na- 
tional security  and  defense  by  encouraging  the  production, 
conserving  the  supply,  and  controlling  the  distribution  of 
those  ores,  metals,  and  minerals  which  have  formerly  been 
largely  imported,  or  of  w^hich  there  is  or  may  be  an  in- 
adequate supply. 

"The  said  Secretary  shall  make  such  adjustments  and 
payments  in  each  case  as  he  shall  determine  to  be  just  and 
equitable;  that  the  decision  of  said  Secretary  shall  be  con- 
clusive and  final,  subject  to  the  limitation  hereinafter  pro- 
vided: that  all  payments  and  expenses  incurred  by  said 
Secretary,  inchiding  personal  services,  traveling  and  sub- 
sistence expenses,  supplies,  postage,  printing,  and  all  other 
expenses  incident  to  the  proper  prosecution  of  this  work, 
both  in  the  District  of  Columbia  and  elsewhere,  as  the  Sec- 
retary of  the  Interior  may  deem  essential  and  proper,  shall 
l)e  paid  from  the  funds  appropriated  by  the  said  Act  of 
October  fifth,  nineteen  hundred  and  eighteen,  and  that 
said  funds  and  appropriations  shall  continue  to  be  available 
for  said  purpose  until  such  time  as  the  said  Secretary  shall 
have  fully  exercised  the  authority  herein  granted  and  per- 
formed and  completed  the  duties  hereby  provided  and  im- 
posed :  Pro  ruled ^  however^  That  the  payments  and  disburse- 
ments made  under  the  provisions  of  this  section  for  and  in 
connection  with  the  payments  and  settlements  of  the  claims 
herein  described,  and  the  said  expenses  of  administration 
shall  in  no  event  exceed  the  sum  of  $8,500,000:  And  pro- 
vided further^  That  said  Secretary  shall  consider,  approve. 
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and  dispose  of  only  such  claims  as  shall  be  made  hereunder 
and  filed  with  the  Department  of  the  Interior  within  three 
months  from  and  after  the  approval  of  this  Act:  And  pro- 
vided further^  That  no  claim  shall  be  allowed  or  paid  by 
said  Secretary  unless  it  shall  appear  to  the  satisfaction  of 
the  said  Secretary  that  the  expenditures  so  made  or  obliga- 
tions so  incurred  by  the  claimant  were  made  in  good  faith 
for  or  upon  property  which  contained  either  manganese, 
chrome,  pyrites,  or  tungsten  in  sufficient  quantities  to  be 
of  commercial  importance :  And  provided  further^  That  no 
claims  shall  be  paid  unless  it  shall  appear  to  the  satisfac- 
tion of  said  Secretary  that  moneys  were  invested  or  obli- 
gations were  incurred  subsequent  to  April  sixth,  nineteen 
hundred  and  seventeen,  and  prior  to  November  twelfth, 
nineteen  hundred  and  eighteen,  in  a  legitimate  attempt  jto 
produce  either  manganese,  chrome,  pyrites,  or  tungsten 
for  the  needs  of  the  Nation  for  the  prosecution  of  the  war, 
and  that  no  profits  of  any  kind  shall  be  included  in  the 
allowance  of  any  of  said  claims,  and  that  no  investment  for 
merely  speculative  purposes  shall  be  recognized  in  any 
manner  by  said  Secretary:  And  provided  further,  that  the 
settlement  of  any  claim  arising  under  the  provisions  of 
this  section  shall  not  bar  the  United  States  Government, 
through  any  of  its  duly  authorized  agencies,  or  any  Com- 
mittee of  Congress  hereafter  duly  appointed,  from  the 
right  of  review  of  such  settlement,  nor  the  right  to  recover 
any  money  paid  by  the  Government  to  any  party  under 
and  by  virtue  of  the  provisions  of  this  section,  if  the  Gov- 
ernment has  been  defrauded,  and  the  right  of  recovery  in 
all  such  cases  shall  extend  to  the  executors,  administrators, 
heirs,  and  assigns  of  any  party. 

"That  a  report  of  all  operations  under  this  section  in- 
cluding receipts  and  disbursements,  shall  be  nuide  to  Con- 
gress on  or  before  the  first  Monday  in  December  of  each 
year. 

"That  nothing  in  this  section  shall  be  construed  to  con- 
fer jurisdiction  upon  any  court  to  entertain  a  suit  against 
the  United  States:  Provided^  further^  That  in  determining 
the  net  losses  of  any  claimant  tlie  Secretary  of  the  Interior 
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shall,  among  other  things,  take  into  consideration  a 
charge  to  the  claimant,  the  then  market  value  of  any  o 
or  minerals  on  hand  belonging  to  the  claimant,  and  al^^ 
the  salvage  or  usable  value  of  any  machinery  or  othi^^ 
appliances  which  may  be  claimed  was  purchased  to  equi^ 
said  mine  for  the  purpose  of  complying  wuth  the  request  otf^ 
demand  of  the  agencies  of  the  Government  above  men — 
tioned  in  the  manner  aforesaid." 

I  have  quoted  the  entire  section  because,  (^nsidered  a^ 
a  whole,  it  discloses  a  very  broad  discretion  vested  in  the» 
Secretary  of  the  Interior  to  the  end  that  all  just  claims  of 
persons  or  corporations  who  actually  produced  or  prepared 
to  produce  one  or  more  of  the  four  specified  metals  at  the 
request  or  demand  of  any  of  the  five  designated  govern- 
mental agencies  "  for  the  needs  of  the  Nation  for  the  prose- 
cution of  the  war  "  may  be  compensated. 

The  Act  of  October  5,  1918  (40  Stat.  1009),  referred  to 
in  the  above  quoted  section,  designated  a  large  number  of 
mineral  substances,  ores,  minerals,  intermediate  metallurgi- 
cal products,  metals,  alloys,  and  chemical  compounds,  as 
''  necessaries,"  among  which  chromium,  manganese,  pyrites, 
and  tungsten  were  specifically  enumerated.  This  Act, 
among  other  things,  authorized  the  President  to  requisition 
such  necessaries,  and  also  to  requisition  and  take  over 
"any  undeveloped  or  insufficiently  developed  or  operated 
idle  land,  deposit,  or  mine,  and  any  idle  or  partially  oper- 
ated smelter,  or  plant,  or  part  thereof  producing  or,  in  his 
judgment,  capable  of  producing  said  necessaries  or  either 
of  them     ♦     *     ♦."    (Sec.  8.) 

This  part  of  the  act  obviously  was  i.ot  intended  to  have 
any  extra  territorial  application,  but  section  2  provides 
(in  part) : 

"That  the  President  is  authorized  from  time  to  time  to 
purchase  such  necessaries  and  to  enter  into,  to  accept,  to 
transfer,  and  to  assign  contracts  for  the  production  or 
purchase  of  same,  to  provide  storage  facilities  for  and  store 
the  same,  to  provide  or  improve  transportation  facilities, 
ami  to  use,  distribute,  or  allocate  said  necessaries,  or  to  sell 
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^rie  same  at  reasonable  prices,  but  such  sales  made  during 

ttk&   w&r  shall  not  be  at  a  price  less  than  the  purchase  or 

^*Cfst    of  production  thereof:  ProvUled^  That  no  such  con- 

''"^^^t;  of  purchase  shall  cover  a  period  longer  than  two  years 

^"^^i*  t^he  termination  of  the  war." 

tTncJer  this  section  the  situs  of  the  property  where  such 
'^^^^^^sssiaries  were  produced^  would  be  immaterial  to  the 
^**'*i<iity  of  the  contracts  for  the  purchase  or  production 
^*5^1^orized  by  it. 

i  s  Act  was  an  emergency  Act  necessary  for  the  national 

-^  i  ty  and  defense,  and,  as  section  5  of  the  "  War  Min- 

Belief  Act,"  quoted  above,  neither  expressly  nor  by 

i  cation  limits  its  application  to  United  States  terri- 

it  seems  to  me  that  it  should  be  given  a  broad  con- 

"€ion  and  that,  while  it  does  not  refer  to  the  Act  of 

T  5,  1918,  except  to  state  that  said  four  minerals 

named  in  said  Act,  still  that  in  any  case  where  the 

of  the  property  upon  or  from  which  said  minerals 

to  be  produced   would  be  immaterial   to  contracts 

orized  by  section  2  of  the  Act  of  October  5, 1918,  like- 

the  situs  of  the  property  whose  owner  produced  or 

»ared  to  produce  any  of  the  four  named  minerals  in 

^liance  with  the  request  or  demand  of  the  Department 

le  Interior,  the  War  Industries  Board,  the  War  Trade 

rd,  the  Shipping  Board,  or  the  Emergency  Fleet  Cor- 

ition,  would  be  immaterial  to  the  consideration  and 

wance  of  the  claims  of  such  owner  by  you,  provided 

ays  that  such  claim  in  all  other  respects  comes  within 

requirements  of  said  Act. 

Respectfully, 

A.  MITCHELL  PALMER, 
'o  the  Secretary  of  the  Interior. 
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WAR  RISK  INSURANCE  ACT— INTERPRBTAnON  OF 

"  IN  THE  LINE  OP  DUTY." 

Personal  injury  or  disease  shall  be  deemed  to  have  been  snfEercxi  or 
contracted  "  in  the  line  of  duty  "  within  the  meaning  of  section 
300  of  the  War  Risk  Insurance  Act  when  the  person  on  whose  ac- 
count compensation  is  clairaeil  was,  at  the  time  the  injury  was 
suffered  or  the  disease  contracted,  in  active  service  in  the  military 
or  naval  forces,  whetlier  on  active  duty,  on  furlough,  leave  of 
absence,  or  under  arrest,  unless  it  appears  that  the  injury  or 
disease  has  been  caused  by  willful  misconduct  on  his  part  or 
by  something  done  by  him  in  pursuing  some  private  avocation  or 
business  and  which  lias  intervened,  as  the  producing  cause,  be- 
tween his  public  service  or  performance  of  duty  and  tlie  Injury  or 
disease. 

It  is  suggested  that  the  proposed  Treasury  regulation  relating  to  the 
interpretation  of  the  phrase  '*  in  the  line  of  duty  "  as  used  in  sec- 
tion 300  of  the  War  Risk  Insurance  Act,  should  state  the  general 
proposition  as  above  indicated  and  then,  by  way  of  illustration, 
should  sot  out  such  oxci^ptious  as  are  now  In  mind,  but  leaving  the 
general  principles  to  be  applied  to  other  circumstances  ns  they 
may  arise. 

Department  of  Justice, 

August «/,  1919. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  requesting  an  opinion  on  a  proposed  Treasury  De- 
cision intended  to  establish  the  correct  interpretation  of 
the  phrase  "  in  the  line  of  duty  "  as  used  in  section  300  of 
the  War  Risk  Insurance  Act  (40  Stat.  611).  The  section 
in  question  is: 

"That  for  death  or  disability  resulting  from  personal 
injury  suffered  or  disease  contracted  in  the  line  of  duty, 
by  any  commissioned  officer  or  enlisted  man  or  by  any 
member  of  the  Ai'my  Nurse  Corps  (female)  or  of  the  Navy 
Nurse  (^orps  (female)  when  employed  in  the  active  service 
under  the  War  Department  or  Navy  Department,  the 
United  States  shall  pay  compensation  as  hereinafter  pro- 
vided; but  no  compensation  shall  be  paid  if  the  injury  or 
disease  has  been  caused  bv  his  own  willful  misconduct: 
Provided^  That  for  the  purposes  of  this  section  said  officer, 
enlisted  man,  or  other  member  shall  be  held  and  taken  to 
have  been  in  sound  condition  when  examined,  accepted, 
and  enrolled   for  service:    Provided  further^  That   this 
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section,  as  amended,  ^all  be  deemed  to  become  effective 
as  of  October  sixth,  nineteen  hundred  and  seventeen." 

Bearing  in  mind  that  Congress  is  presumed  to  have  in- 
tended something  by  every  word  it  has  used  and  that 
effect  must,  if  possible,  be  given  to  every  part  of  the  Act, 
the  following  are  necessary  to  entitle  a  person  or  his 
dependents  to  compensation: 

(1)  There  must  be  a  death  or  a  disability  resulting  from 
personal  injury  or  disease. 

(2)  The  person  suffering  the  injury  or  contracting  the 
,  disease  must  have  been,  at  the  time,  a  commissioned  officer 

or  enlisted  man  or  a  female  nurse  of  the  Army  or  Navy 
Corps,  the  term  enlisted  man  being  defined  as  including 
drafted  men  and  others  not  now  necessary  to  mention,  thus 
excluding  civil  officers  and  employees. 

(3)  He  must  have  been  in  tlie  active  service  of  the  War 
or  Navy  Department,  thus  excluding  those  on  retired  or 
reserve  lists  or  who,  for  any  reason,  have  been  relieved  of 
active  duty. 

(4)  The  injury  or  disease  must  not  have  been  caused 
by  the  willful  misconduct  of  such  person,  thus  making  mis- 
conduct a  bar  only  when  it  causes  the  injur}^  or  disease  and 
when  it  is  willful^  as  distinguished  from  acts  of  negligence 
or  unintentional  or  ignorant  infractions  of  duty. 

(5)  The  injury  must  have  been  suffered  or  the  disease 
contracted  in  the  line  of  duty. 

But  for  the  last  requirement,  it  can  scarcely  l^e  doubted 
that  every  person,  within  the  class  named,  or  his  depend- 
ents, would  be  entitled  to  compensation  if  he  incurs  death 
or  disability  resulting  from  injury  suffered  or  disease  con- 
tracted while  employed  generally  in  the  active  service  of 
the  War  or  Navy  Department  whether,  at  the  time,  he 
was  actually  performing  some  duty  or  was  temporarily  on 
leave  of  absence  or  furlough  or  under  arrest,  provided  such 
injury  or  disease  was  not  caused  by  his  own  misconduct, 
unless  barred  by  section  308  of  the  War  Risk  Insurance 
Act  (40  Stat.  407),  which  provided  that— 

"A  dismissal  or  dishonorable  or  bad  conduct  discharge 
from  the  service  shall  bar  and  terminate  all  right  to  any 
compensation  under  the  provisions  of  this  article." 
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The  question  is,  to  what  extent  is  this  broad  right 
limited  by  the  requirement  that  the  injury  shall  be  suf- 
fered or  the  disease  contracted  "  in  the  line  of  duty  "  ?  It 
is  now  proposed  to  answer  this  question  by  making  the 
following  Treasury  decision: 

"  By  virtue  of  the  authority  conferred  in  section  13  of 
the  war  risk  insurance  act,  the  following  regulation  is 
issued  relating  to  the  interpretation  of  the  phrase  '  in  the 
line  of  duty '  as  used  in  section  300  of  the  war  risk  insur- 
ance act. 

"1.  Personal  injury  or  disease  shall  be  deemed  to  have 
been  suffered  or  contracted  '  in  the  line  of  duty '  within  the 
meaning  of  section  300  of  the  war  risk  insurance  act,  when 
the  person  on  whose  account  compensation  is  claimed  was, 
at  the  time  of  the  injury  was  suffered  or  the  disease  con- 
tracted, in  active  service  in  the  military  or  naval  forces, 
unless  it  appears  that  at  such  time — 

"(a)  He  was  avoiding  duty  by  deserting  the  service  or 
by  absenting  himself  without  leave;  or 

"(6)  He  was  absent  from  his  organization  or  other  post 
of  military  or  naval  duty  on  a  furlough  which  by  its  terms 
authorized  him  to  enter  into  some  form  of  civil  employ- 
ment; or 

"  (c?)  He  was  confined  under  sentence  of  a  court-martial 
or  civil  court;  or  was  under  strict  confinement  or  arrest 
involving  suspension  from  duty  while  awaiting  trial  and 
disposition  of  his  case,  if  the  trial  resulted  in  conviction ;  or 

"(rf)  He  was  in  hospital  or  otherwise  relieved  from  all 
active  performance  of  duty  by  command  of  his  superior 
oflScer  as  the  result  of  the  intemperate  use  of  drugs  or 
alcoholic  liquors,  or  because  of  disease  or  injury  contracted 
or  suffered  as  the  result  of  his  own  misconduct;  or 

"(f?)  He  was  acting  in  disobedience  of  the  lawful  orders 
of  his  superior  officer  or  in  violation  of  the  rules  and  regu- 
lations of  his  organization  or  was  otherwise  guilty  of 
willful  misconduct  which  proximately  caused  the  injury 
or  disease. 

**2.  An  injury  suffered  by  a  person  otherwise  in  the  line 
of  duty  shall  not  be  held  to  have  been  suffered  ^  not  in  the 
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line  of  duty'  for  the  reason  that  the  negligence  of  such 
person  contributed  to  the  injury,  or  that  it  was  the  result 
of  participation  in  some  form  of  lawful  sport  or  recrea- 
tion not  contrary  to  regulations  or  orders. 

"  3.  The  fact  that  a  person  was  absent  from  his  organi- 
zation or  post  of  military  or  naval  duty  on  a  pass  or  fur- 
lough properly  gi*anted  to  him  for  any  purpose  other  than 
that  mentioned  in  subparagi*aph  (i)  of  paragraph  1 
hereof,  shall  not  alone  be  deemed  sufficient  gi'ound  for 
holding  that  an  injuiy  suffered  or  a  disease  contracted 
while  so  absent,  was  suffered  or  contracted  '  not  in  the  line 
of  duty.' " 

The  expression  "  in  the  line  of  duty  "  has  been  used  in 
pension  and  other  legislation  almost  from  the  beginning  of 
the  Government.  It  has  been  the  subject  of  several  opin- 
ions by  the  Attorney  General  and  has  been  frequently  con- 
strued by  the  executive  departments;  but  there  seem  to 
be  but  two  decisions  by  the  Federal  courts,  and  they  are 
more  or  less  conflicting. 

In  Rhodes  v.  United  States,  79  Fed.  Rep.  740,  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit  had  before 
it  a  case  in  which  the  United  States  was  suing  Khodes 
to  recover  a  pension  paid  him  upon  his  claim  that,  while 
in  the  service,  he  had  contracted  a  disease.  There  was 
no  contention  that  he  did  not  have  the  disease,  but 
the  allegation  was  that  it  had  been  contracted  before 
he  entered  the  service  and,  therefore,  not  in  the  line  of 
duty.  The  issue  was  whether  the  representation  upon 
which  the  pension  was  paid  was  false  and  fraudulent  in 
this  respect.  It  may  be  noted  that  the  precise  question 
could  scarcely  arise  under  the  present  act,  which  provides 
the  soldier  "  shall  be  held  and  taken  to  have  been  in  sound 
condition  when  examined,  accepted,  and  enrolled  for  serv- 
ice." The  court  approved  a  statement  made  by  Attorney 
General  Cushing  in  1855  that,  "  in  fine,  the  phrase  '  line  of 
duty '  is  an  apt  one,  to  denote  that  an  act  of  duty  per- 
formed must  have  relation  of  causation,  mediate  or  imme- 
diate, to  the  wound,  the  casualty,  the  injury,  or  the  disease, 
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producing  dLiability  or  death,"  and  said,  at  page  743  of 
the  opinion : 

**Nor  was  there  any  error  in  the  definition  which  the 
court  gave  to  the  jury  of  a  '  disease  contracted  in  the  line 
of  duty'  when  he  declared  that  'the  service  must  have 
been  the  cause  of  the  disease,  and  not  merely  coincident 
with  it  in  time.'  This  is  the  patent  and  natural  meaning 
of  the  language  of  the  statute.  It  places  the  service  and 
the  discharge  of  duty  in  the  relation  of  causes  to  the  in- 
juries and  diaseases  that  warrant  the  grant  of  pensions.  It 
allows  a  pension  for  wounds  or  injuries  received,  and  for 
diseases  contracted  in  the  service  and  in  the  line  of  duty. 
No  one  would  seriously  contend  that  every  wound,  injury, 
or  disease  received  or  contracted  during  the  term  of  service 
is  pensionable  under  this  law.  A  wound  or  injury  inflicted 
ui>on  himself  by  a  soldier,  or  received  by  him  while  hunt- 
ing wild  animals,  or  squabbling  with  his  comrades  for  his 
own  anmsement,  or  while  doing  any  other  act  not  in  the 
line  of  duty,  would  form  no  basis  for  a  pension.  The 
reason  is  that  it  would  not  be  caused  by  his  presence  in 
the  line  of  duty.  The  same  rule  applies  to  wounds,  injuries, 
and  diseases ;  for  in  the  law  they  stand  together  in  a  single 
class.  The  result  is  that  neither  injury  nor  disease  can 
authorize  the  grant  of  a  pension  under  the  acts  of  Congress 
unless  it  is  caused  by  the  presence  of  its  victim  in  the  line 
of  dutv  when  it  was  received  or  contracted." 

Since  the  court  expressly  said  that  it  was  adopting  the 
views  expressed  by  Attorney  General  Gushing,  it  will  be 
helpful  to  examine  his  opinion.  In  7  Op.  149,  he  reviewed 
the  question  elaborately  and  reached  the  conclusion  that 
the  policy  of  the  law  is  "to  bestow  disability  only  in  those 
cases,  but  in  all  those  cases,  where  the  cause  of  disability 
or  death  is  the  logical  incident  or  provable  eflFect  of  duty 
in  the  service."  In  reaching  this  conclusion,  he  called  at- 
tention to  the  fact  that  a  soldier  though  "  on  furlough,  on 
leave  of  absence,  in  arrest,  under  sentence,"  is  still  under 
the  general  duties  that  rest  upon  him  as  a  soldier  and  may 
perform  acts  in  discharge  of  those  duties,  and  that  injuries 
suffered  or  disease  contracted  while  so  engaged  will  be  in 
the  line  of  duty  just  as  he  may  do  things  while  on  active 
duty  which  are  not  in  the  line  of  duty  or  are  even  con- 


The  Secretary  of  the  Treasury.  17 

trary  to  duty.     Farther  expressing  these  views,  he  said, 
at  page  164 : 

"The  idea  that  furlough,  or  leave  of  absence,  must  of 
necessity  exclude  an  officer  from  all  benefit  of  the  pension 
laws,  may  have  arisen  from  the  fact  that  officers  are  fur- 
loughed,  or  put  on  leave  of  absence,  from  time  to  time,  for 
the  purpose  of  enabling  them  to  enter  into  lucrative  private 
pursuits,  or  for  some  other  cause,  which  implies  negation 
of  public  duty.  In  such  cases  the  officer  will  of  course  be 
excluded  from  the  purview  of  the  pension  laws,  not  be- 
cause of  the  furlough  or  leave  of  absence,  per  se^  but  be- 
cause of  the  special  occasion  or  consecjuences  thereof. 

"In  regard  to  arrest,  again:  Suppose  that  on  march,  in 
camp  or  garrison,  or  on  a  voyage,  an  officer  is  put  in  arrest 
on  charges.  In  the  first  place,  those  charges  may  not  be 
substantiated,  and  then  it  would  be  manifestly  unjust  that 
the  mere  fact  of  his  being  charged  should  operate  to  de- 
prive himself  or  his  family  of  pension.  Or,  while  he  is  in 
arrest,  he  dies  of  camp  fever  or  ship  fever,  and  then  it  is 
unjust  to  presume  a  criminality  not  proved  in  the  course 
of  law.  Or,  whether  guilty  or  not,  if  he  die  of  wounds, 
casualty,  or  disease  contracted  while  in  arrest,  still  the 
death  is  not  the  consequence  of  the  arrest,  but  of  the  public 
service.  If  not  dying  in  arrest,  and  on  trial  being  con- 
victed and  sentenced,  that  sentence  be  of  death  or  dis- 
missal for  some  grave  military  crime,  that  of  course  termi- 
nates the  question  of  pension ;  but  if  his  offence  be  a  light 
one,  with  a  sentence  of  reprimand,  for  instance,  and  he 
shall  have  happened  to  contract  disability  or  mortal  dis- 
ease while  in  arrest,  as  by  the  hazards  of  a  long  march  or 
voyage,  it  seems  not  just  to  add  to  his  legal  sentence  the 
serious  indirect  aggravation  of  incapacity  of  pension.  All 
these  difficulties  are  avoided  or  conciliated  by  directing  in- 
quiry to  the  question, — Was  the  cause  of  disability  or 
death,  or  was  it  not,  an  act  of  his  official  military  duty? " 

In  1881,  Attorney  General  MacVeagh  adopted  the  views 
of  Mr.  Gushing  and  said  that,  since  Congress  had  not  seen 
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fit  to  change  the  language  of  the  statute,  the  construction 
80  placed  on  it  was  to  be  regarded  as  settled.  He  was 
called  on,  in  17  Op.  172,  to  apply  the  rule  to  these  facts: 

Lieut.  Wetmore,  "while  in  the  service  of  the  United 
States,  and  under  orders  to  proceed  to  Columbus,  Ohio,  on 
public  business,  went  to  the  depot  of  the  Little  Miami  Kail- 
road,  at  Cincinnati,  and  while  expediting  the  checking  of 
his  baggage  was  struck  by  the  baggage-master  on  the 
head  with  a  hatcliet,  from  the  results  of  which  he  was,  and 
has  continued  to  be,  seriously  disabled." 

Mr.  MacVeagh  said  (page  173) : 

"Mr.  Wetmore's  assumption  of  the  duties  of  his  office 
caused  him  to  be  subject  to  orders;  the  order  caused  him 
to  come  in  contact  with  the  baggage-master.  If  there  did 
not  intervene  between  this  contract  and  the  injury  an  ade- 
quate and  sufficient  cause  for  which  Mr.  Wetmore  was  re- 
sponsible, he  is  entitled  to  his  pension.  If  while  in  the 
performance  of  his  duty  he  had  been  injured  by  the  fall  of 
a  carelessly  piled  lot  of  baggage,  the  performance  of  his 
duty  would  have  been  the  mediate  cause,  for  no  respon- 
sibility would  rest  on  hmi  for  the  intervening  ^ause. 
Otherwise,  if  in  interference  with  the  baggage-master's 
province  and  duties  he  had  seized  a  trunk  and  brought  it 
down  on  his  head." 

The  Court  of  Claims,  in  1913,  in  Moore  v.  United  States^ 
48  Ct.  Cls.,  at  page  113,  said : 

"The  original  statute  confers  the  benefit  in  case  of 
'death  from  wounds  or  disease  contracted  in  line  of  duty/ 
and  the  question  is.  What  does  the  phrase  '  in  line  of 
duty '  as  used  in  this  statute  mean  ?  As  a  general  proposi- 
tion, we  believe  a  soldier  is  in  line  of  duty  until  separated 
from  the  service  by  death  or  discharge,  if  during  such  time 
he  is  submitting  to  all  of  its  laws  and  regulations.  While 
on  leave  of  absence  he  may  be  ordered  to  active  duty  at  any 
time  (Barr  v.  United  States^  14  Ct.  Cls.,  272) ;  and  to  this 
end  the  War  Department  is  to  be  kept  constantly  informed 
as  to  his  address  and  all  changes  in  the  same  (Art.  IX, 
Army   Kegulations),     The   provisions   for   furloughs   or 
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leaves  of  absence  are  a  part  of  the  disciplinary  regulations 
of  the  military  service,  and  no  more  separate  a  man  from 
the  service  than  an  order  to  report  to  a  different  command. 

"  As  we  view  it,  however,  the  statute  under  consideration 
employed  this  phrase  in  a  more  limited  sense.  Suppose  a 
soldier  dies  from  wounds  received  in  a  duel  or  from  disease 
contracted  in  a  brothel,  could  it  be  said  that  he  died  of 
wounds  or  disease  contracted  in  line  of  duty  ? " 

And  again  at  page  114 : 

"  We  do  not  believe  any  such  narrow  construction  of  this 
statute  is  demanded.  We  think  that  a  reasonable  construc- 
tion of  it  confers  the  benefit  whenever  the  soldier  dies  while 
in  the  service  generally,  and  submitting  to  its  rules  and 
regulations,  from  wounds  or  disease  not  the  result  of  his 
own  misconduct." 

Reading  what  was  said  in  the  Rhodes  case  in  the  light 
of  the  opinions  upon  which  it  is  based,  I  think  this  general 
rule  may  be  deduced.  The  mere  fact  that  an  injury  or 
disease  is  coincident  in  time  with  service  is  not  sufficient 
to  class  it  as  suffered  or  contracted  "  in  the  line  of  duty." 
It  must  have  been  caused  by  the  presence  of  its  victim  in 
the  line  of  duty  when  it  was  received  or  contracted.  But 
the  relation  of  causation  is  sufficiently  shown  when  it  ap- 
pears that  the  victim  was  at  a  place  and  doing  what  was 
required  or  permitted  by  his  duty  as  a  soldier,  and  that, 
between  his  presence  and  conduct  and  the  injury  or  disease, 
no  adequate  and  sufficient  cause,  for  which  he  is  .responsi- 
ble, intervened.  This,  I  think,  is  the  true  meaning  of 
the  criterion  laid  down  by  Mr.  Cushing  as  follows: 

"Every  person  who  enters  the  military  service  of  the 
country — officer,  soldier,  sailor,  or  marine — takes  upon  him- 
self certain  moral  and  legal  engagements  of  duty,  which 
constitute  his  official  or  professional  obligations.  While 
in  the  performance  of  those  things,  which  the  law  requires 
of  him  as  military  duty,  he  is  in  the  line  of  duty.  But, 
at  the  same  time,  though  a  soldier  or  sailor,  he  is  not  the 
less  a  man  and  a  citizen,  with  private  rights  to  exercise 
and  duties  to  perform ;  and,  while  attending  to  these  things, 
he  is  not  in  the  line  of  his  public  duty.    In  addition  to  this, 
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a  soldier  or  sailor,  like  any  other  man,  has  the  physical 
faculty  of  doing  many  things,  which  are  in  violation  of 
duties,  either  general  or  special ;  and  in  doing  these  things 
he  is  not  acting  in  the  line  of  his  duty.  Around  all  those 
acts  of  the  soldier  or  sailor  which  are  official  in  their  nature, 
the  pension  law  draws  a  legislative  line,  and  then  they  say 
to  the  soldier  or  sailor — if,  while  performing  acts  which 
are  within  that  line,  you  thereby  incur  disability  or  death, 
you,  or  your  widow  or  children,  as  the  case  may  be,  shall 
receive  a  pension  or  other  allowance;  but  not  if  the  dis- 
ability or  death  arise  from  acts  performed  outside  of  that 
line,  that  is,  absolutely  disconnected  from,  and  wholly 
independent  of,  the  performance  of  duty.  Was  the  cause 
of  disability  or  death  a  cause  within  the  line  of  duty  or 
outside  of  it?  Was  that  cause  appertaining  to,  dependent 
upon,  or  otherwise  vecessai'ily  and  essentially  connected 
with,  duty  within  the  line,  or  was  it  unappurtenant,  inde- 
pendent, and  not  of  necessary  and  essential  connection? 
That,  in  my  judgment,  is  the  true  test-criterion  of  the  class 
of  pension  cases  under  consideration."     (7  Op.  162.) 

This  seems  to  mean  that  if  he  has  stepped  aside  from  the 
discharge  of  his  duty  as  a  soldier  to  exercise  some  private 
right  or  perform  some  private  duty,  though  still  in  the 
service  and  violating  none  of  a  soldier's  duties,  and  what 
he  thus  does  causes  injury  or  disease,  there  will  have  inter- 
vened an  adequate  and  sufficient  cause  for  which  he  is  re- 
sponsible and  the  injury  can  not  be  said  to  have  been 
suffered  in  the  line  of  duty.  On  the  other  hand,  although 
at  the  time  of  receiving  an  injury  he  is  actually  exercis- 
ing some  private  right  or  performing  some  private  duty, 
it  does  not  necessarily  follow  that  he  is  precluded.  If  he 
is  subject  to  military  rules  and  regulations  and,  in  general, 
performing  his  duty  as  a  soldier  and  what  he  does,  outside 
ol'  this  duty,  does  not  contribute  as  a  cause  to  bring  about 
the  injury,  there  has  been  no  intervening  cause  and  the 
injury  i§  suffered  in  the  line  of  duty.  To  illustrate,  a 
soldier  in  camp  may,  during  a  rest  hour,  bo  employing  his 
time  by  working  on  an  invention  wholly  disconnected  with 
tho  military  service.    He  is,  in  general,  in  the  line  of  duty, 
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but  at  the  moment  is  exercising  a  private  right  for  private 
purposes.  An  explosion  is  produced  by  chemicals  which 
he  is  using.  There  has  intervened  a  cause  for  which  he  is 
responsible  and  the  injury  is  not  suffered  in  the  line  of 
duty.  But  while  so  employed  he  is  struck  by  lightning, 
or  becomes  ill,  or  is  suddenly  stricken  with  appendicitis, 
clearly  there  has  been  no  intervening  cause  for  which  he 
is  responsible  and  the  injury  is  suffered  in  the  line  of  duty. 
In  either  case,  what  he  was  doing  was  in  no  way  incon- 
sistent with  the  performance  of  his  military  duty.  While 
he  was  doing  it  the  duties  of  a  soldier  still  rested  on  him. 
He  was  not  free  from  their  obligations,  nor  was  he  neces- 
sarily deprived  of  the  rights  which  grow  out  of  their  per- 
formance. This  would  result  only  in  the  event  the  thing 
he  was  doing,  outside  of  his  duty,  in  fact,  caused  the  in- 
jury he  received. 

Under  this  rule,  of  course,  if  the  disability  resulted  from 
disease  existing  at  the  time  of  the  soldier's  entry  into  the 
service,  it  would  not  be  contracted  in  the  line  of  duty,  and 
injuries  caused  by  the  negligent  or  improper  performance 
of  duty  or  by  the  unintentional  or  ignorant  infraction  of 
rules  and  regulations  might  likewise  be  excluded.  But 
the  present  act  seems  to  foreclose  both  of  these  questions. 
The  soldier  is  to  be  deemed  as  having  been  in  sound  con- 
dition when  accepted  in  the  service.  When  it  is  shown 
that  he  had  a  disease  during  his  term  of  service,  such  dis- 
ease must  be  deemed  to  have  been  contracted  while  he  was 
in  the  service.  The  misconduct  which,  as  an  intervening 
cause,  will  bar  him  must  be  willful. 

Speaking  generally,  if  we  follow  the  authorities  referred 
to,  a  soldier  who,  between  the  date  of  his  entry  into  the 
service  and  the  date  of  his  discharge,  suffers  injury  or 
contracts  disease  resulting  in  disability,  is  entitled  to  com- 
pensation unless  such  injury  or  disease  is  caused  by  (1) 
his  own  willful  misconduct,  or  (2)  some  act  or  course  of 
conduct  of  his  disconnected  with  his  military  duties. 

On  the  other  hand,  the  Court  of  Claims  rejects  alto- 
gether any  necessity  for  the  relation  of  causation  except 
in  the  case  of  misconduct,  and  in  Moore  v.  United  States^ 
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lays  down  the  broad  rule  that  a  soldier  is  entitled  to  the 
benefit  whenever  he  dies  "  while  in  the  service  generally, 
and  submitting  to  its  rules  and  regulations,  from  wounds 
or  disease  not  the  result  of  his  own  misconduct.'' 

This  rule  bars  injuries  or  disease  caused  by  misconduct, 
but  apparently  recognizes  no  other  intervening  cause  as 
capable  of  having  that  effect.  In  this  it  differs  from  the 
rule  above  stated. 

Both  the  Circuit  Court  of  Appeals  and  the  Court  of 
Claims  have  jurisdiction,  in  proper  cases,  to  decide  the 
question.  I  can  not  say  that  the  decision  of  either  is  bind- 
ing on  the  other.  In  so  far  as  they  are  in  accord,  I  would, 
in  the  absence  of  a  ruling  by  the  Supreme  Court,  feel 
bound  to  accept  their  decision.  In  so  far  as  either  has 
made  a  decision  on  a  point  not  considered  by  the  other 
and  not  in  necessary  conflict  with  its  rulings,  I  think  you 
should  follow  such  decision.  In  so  far  as  the  two  courts 
are  in  conflict,  it  can  not  be  said  that  there  has  been  a 
binding  determination,  and  you  should  adopt  the  rule 
which  is  deemed  most  consonant  w^ith  reason  and  general 
authority  whether  in  entire  accord  with  the  ruling  of 
either  court  or  not. 

In  weighing  these  conflicting  opinions,  I  am  unable  to 
agree  that  the  correct  rule  is  as  broad  as  the  language  of 
the  Court  of  Claims  makes  it.  That  construction  makes 
"  in  line  of  duty  "  practically  synonomous  with  "  in  active 
service "  and  robs  it  of  all  meaning,  since  the  act  uses 
both  expressions  with  the  evident  intention  that  the  one 
shall  limit  the  other.  The  soldier  must  be  in  active  service 
and  the  disease  must  be  contracted  in  the  line  of  duty. 

I  agree  that  a  leave  of  absence,  an  ordinary  furlough, 
or  an  arrest  does  not  remove  a  soldier  from  the  active 
service.  But,  on  duty,  on  furlough,  or  under  arrest,  he 
may  do  things  both  within  or  without  the  line  of  duty 
which,  though  entirely  free  from  the  imputation  of  miscon- 
duct, may  cause  injury  or  disease.  While  in  the  active 
service  and  submitting  to  its  rules  and  regulations  he  is, 
in  general,  in  the  line  of  duty,  and  an  injury  suffered  or 
disease  contracted  under  these  circumstances  is  suffered 
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or  contracted  in  the  line  of  duty  unless  it  is  actually  caused 
by  something  for  which  he  is  responsible  which  intervenes 
between  his  service  or  performance  of  duty  and  the  injury 
or  disease.  He  will  be  responsible  for  an  interven- 
ing cause  if  (1)  it  consists  of  his  own  willful  mis- 
conduct or  (2)  it  is  something  which  he  is  doing  in 
pursuance  of  some  private  avocation  or  business. 

Applying  these  principles  to  the  questions  dealt  with  in 
the  proposed  decision,  it  seems  to  me  to  be  extremely  diffi- 
cult to  attempt  to  lay  down  a  rule  to  cover  all  possible 
cases  by  stating  a  general  proposition  and  enumerating 
the  exceptions  to  it.  I  think  it  better  to  state  the  general 
proposition  and  then,  by  way  of  illustration,  to  set  out 
such  exceptions  as  now  occur  to  you,  but  leaving  the  gen- 
eral principles  to  be  applied  to  other  circumstances  as  they 
may  arise.  I  would  suggest  that  paragraph  1  be  made 
to  read  something  like  this : 

"Personal  injury  or  disease  shall  be  deemed  to  have 
been  suffered  or  contracted  '  in  the  line  of  duty '  within  the 
meaning  of  section  300  of  the  war-risk  insurance  act  when 
the  person  on  whose  account  compensation  is  claimed  was, 
at  the  time  the  injury  was  suffered  or  the  disease  con- 
tracted, in  active  service  in  the  military  or  naval  forces, 
whether  on  active  duty,  on  furlough,  leave  of  absence,  or 
under  arrest,  unless  it  appears  that  the  injury  or  disease 
has  been  caused  by  willful  misconduct  on  his  part  or  by 
something  done  by  him  in  pursuing  some  private  avocation 
or  business  and  which  has  intervened,  as  the  producing 
cause,  between  his  public  service  or  performance  of  duty 
and  the  injury  or  disease." 

I  suggest  that  this  be  followed  by  a  paragraph  2  sub- 
stantialy  as  follows: 

"While  it  is  impossible  to  enumerate  all  the  circum- 
stances which  will  preclude  compensation  under  this  rule, 
a  person  will  not  be  entitled  to  compensation  if  it  appears 
that,  at  the  time  the  injury  was  suffered  or  the  disease  con- 
tracted— 

"(a)  he  was  avoiding  duty  by  deserting  the  service  or 
by  absenting  himself  without  leave;  or 
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"(5)  he  was  absent  from  his  organization  or  other  pogpt 
of  military  or  naval  duty  on  a  furlough  which,  by  its  terms, 
authorized  him  to  enter  into  some  form  of  civil  employ- 
ment. 

"(<?)  he  was  confined  under  sentence  of  a  court-martial 
or  civil  court,  or  was  resisting  lawful  arrest. 

"(rf)  he  was  in  a  hospital  or  otherwise  relieved  from  all 
active  performance  of  duty  by  command  of  his  superior 
officer  as  the  result  of  the  intemperate  use  of  drugs  or  alco- 
holic liquor,  or  because  of  disease  or  injury  contracted  or 
suffered  as  the  result  of  his  own  misconduct;  or 

"(e)  he  was  acting  in  disobedience  of  the  lawful  orders 
of  his  superior  officer  or,  in  violation  of  the  rules  and  regu- 
lations of  his  organization,  or  was  otherwise  guilty  of 
willful  misconduct  which  proximately  caused  the  injury 
or  disease. 

"  (/)  whether  at  his  post  or  lawfully  absent,  if  the  injury 
or  disease  was,  in  fact,  caused  by  something  not  involving 
misconduct  but  done  in  pursuing  some  private  business  or 
avocation." 

If  this  paragraph  is  used,  paragraph  2  of  the  proposed 
decision  should  follow  as  paragraph  3. 

Paragraph  3  of  the  proposed  decision  is  correct,  but  if 
the  suggested  changes  are  made,  it  would  seem  to  be  un-. 
necessary. 

You  will  see  that  (a)  and  (6)  are  exactly  as  proposed. 
As  (<?),  I  have  used  the  first  paragraph  proposed  and  added 
the  words  "or  resisting  lawful  arrest."  I  think  this  is 
sound  because,  when  confined  under  sentence,  one  becomes 
a  prisoner  and,  for  the  time  being,  ceases  to  be  a  soldier 
employed  in  the  active  service.  But  I  can  not  think  that 
the  part  of  (c)  which  I  have  omitted  is  sound. 

In  the  case  of  a  man  under  arrest,  the  arrest  implies 
that  he  is  charged  with  misconduct  but  not  necessarily  that 
he  is  guilty.  If  his  injury  or  disease  is  caused  by  the  mis- 
conduct for  which  he  is  arrested,  under  the  rule  already 
stated,  he  is  not  entitled  to  compensation.  But  whether 
guilty  or  not,  his  duty,  as  a  soldier,  requires  him  to  submit 
to  arrest  and  the  resulting  discipline.    If  he  resists,  he  is 
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guilty  of  misconduct.  Whatever  his  previous  conduct  may 
have  been,  in  the  act  of  submitting  he  is  clearly  in  line  of 
duty  and  remains  so  while  awaiting  trial.  If  he  is  ac- 
quitted, it  could  scarcely  be  said  that  a  disease  contracted 
while  under  arrest  was  not  contracted  in  the  line  of  duty. 
And  I  agree  with  the  opinion  of  Mr.  Gushing  that,  whether 
guilty  or  not,  if  disease  is  contracted  while  in  arrest,  the 
death  is  not  the  consequence  of  the  arrest,  but  of  the  public 
service.  I  conclude,  therefore,  that  a  soldier  who,  while 
under  arrest,  suffers  an  injury  or  contracts  disease  not 
caused  by  willful  misconduct  or  other  act  or  conduct  which 
would  bar  him  if  not  under  arrest,  which  results  in  death 
or  disability,  is  entitled  to  compensation  unless  as  a  punish- 
ment for  his  offense  he  is  put  to  death  or  dismissed  so  that 
his  right  is  cut  off  by  section  308  of  the  war-risk  insurance 
Act,  which  provides  that — 

^^A  dismissal  or  dishonorable  or  bad  conduct  discharge 
from  the  service  shall  bar  and  terminate  all  right  to  any 
compensation  under  the  provisions  of  this  article." 

I  have  made  no  changes  in  {d)  and  (6),  and  have  added 
(/)  to  make  it  plain  that  while  absent  on  leave  or  ordinary 
furlough  a  soldier  is  still  in  the  active  service  and,  in 
general,  in  the  line  of  duty.  I  agree  with  the  Court  of 
Claims  that — 

"The  provisions  for  furloughs  or  leaves  of  absence 
are  a  part  of  the  disciplinary  regulations  of  the  military 
service,  and  no  more  separate  a  man  from  the  service  than 
an  order  to  report  to  a  different  command." 

Nor  do  I  regard  this  as  in  conflict  with  the  opinion  of 
Mr.  Cushing,  who  says  that  a  furlough  does  not  necessarily 
prevent  soldiers  being  in  the  line  of  duty  though  it  will 
have  that  effect  if  granted  "  for  the  purpose  of  enabling 
them  to  enter  into  lucrative  private  pursuits,  or  for  some 
other  cause,  which  implies  negation  of  public  duty."  I  do  not 
think  an  ordinary  furlough  for  recreation  or  to  enable  a 
soldier  to  visit  his  family  implies  such  negation.  An  in- 
jury suffered  while  on  such  a  furlough  entitles  him  to  com- 
pensation unless  caused  by  such  misconduct  or  other  act  as 
would  bar  him  if  in  camp  or  at  his  post    I  may  add  that 
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the  furlough  mentioned  in  paragraph  {d)  differs  from  the 
ordinary  furlougli.    The  former  is  granted  for  the  purpose 
of  taking  him,  for  the  time  being,  out  of  the  military  serv- 
ice.    An  illustration  is  that  of  a  drafted  man  who,  fo^ 
industrial  reasons,  is  furloughed  in  order  that  he  ma-'-^j 
engage  in  some  business  or  avocation  deemed  essential 
the  conduct  of  the  war.    While  so  engaged,  although  s«l 
ject  to  call,  he  can  not  be  said  to  be  employed  in  the  act«- 
service  of  the  War  or  Navy  Department,  but  is  follow  V 
his  usual  avocation.     Being  regarded  as  more  usefuL 
civil  life,  he  is  excused  from  the  performance  of  milil 
duty  to  which  he  would  otherwise  be  subject.    He  is 
therefore,  entitled  to  compensation  for  injury  suffered- 
disease  contracted  while  so  furloughed  regardless  of  w 
may  have  caused  it.    On  the  other  hand,  a  furlough 
recreation  or  to  enable  a  soldier  to  visit  his  home  or  fanB. 
is  one  of  the  ordinary  incidents  of  military  service.     Wli. 
on  such  furlough,  he  will  be  entitled  to  compensation 
injury  suffered  or  disease  contracted  unless  caused   b^ 
something  which  would  bar  him  if  in  camp  instead  of  law- 
fully absent. 

Respectfully, 

A.  MITCHELL  PALMER 
To  the  Secretary  of  the  Treasury, 


PORTO    RICAN    BOND    ISSUE. 

The  proposed  issue  of  bonds  by  Porto  Rico  to  the  amount  of  $300,000 
for  the  purpose  of  erecting  and  equipping  a  high-school  building  In 
San  Juan  and  of  completing  the  high-school  building  at  Ponce,  as 
authorized  by  act  No.  25  of  the  Legislature  of  Porto  Rico  of  March 
16,  1918,  not  being  in  excess  of  the  debt  limit  provision  of  its 
organic  act  of  March  2,  1917,  the  bonds  will,  if  issued  under  con- 
ditions prescribed  by  the  said  act  of  Porto  Rico  of  March  16, 1918. 
be  valid  and  binding  obligations  upon  the  i)eople  of  Porto  Rico. 

Department  of  Justice, 

August  21^  1919. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  August  11,  1919,  requesting  my  opinion  as  to  tho 
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V^gality  of  a  proposed  issue  of  bonds  of  the  people  of  Porto 
Kico  to  the  amount  of  $300,000  for  the  purpose  of  erecting 
^d  equipping  a  high-school  building  in  San  Juan  and  of 
completing  the  high-school  building  at  Ponce,  said  issue 
being  authorized  by  act  No.  25  of  the  Legislature  of  Porto 
Rico,  approved  March  16,  1918. 

As  frequently  pointed  out  by  my  predecessors,  the  only 
limitation  upon  the  power  conferred  upon  the  people  of 
Porto  Bico  to  incur  obligations  in  anticipation  of  taxes 
and  revenues  by  section  38  of  the  organic  act  of  April  12, 
1900  (31  Stat.  86),  and  section  3  of  the  present  organic 
act  approved  March  2,  1917  (39  Stat  953),  which  is  iden- 
tical with  it,  is  that  no  public  indebtedness  shall  be  au- 
thorized or  allowed  in  excess  of  seven  per  centum  of  the 
aggregate  tax  valuation  of  its  property. 

The  purpose  for  which  the  bonds  in  question  are  to  be 
issued  is  clearly  a  public  one,  and  similar  issues  have  been 
approved  by  my  predecessors  on  several  occasions.  July 
1*7  1914;  August  17,  1915  (30  Op.  428)  and  January  31, 
1917  (31  Op.  106). 

It  appears  from  your  letter  of  August  11,  1919,  and  is 
confirmed  by  the  affidavit  of  the  treasurer  of  Porto  Rico 
w^^t  the  proposed  issue  will  not  cause  the  public  indebted- 
ness of  Porto  Rico  to  exceed  seven  per  centum  of  the 
aggregate  tax  valuation  of  its  property. 

^^u  inclosed  a  certified  copy  of  a  letter  from  the  treas- 
urer of  Porto  Rico  to  the  Governor  of  Porto  Rico,  duly 
approved  by  him,  under  date  of  May  16, 1919,  setting  forth 
tne  terms,  date,  denominations,  etc.,  of  the  bonds.  The 
conditions  therein  prescribed  for  these  bonds  have  been 
conapared  with  the  governing  sections  of  the  act  of  the 
legislature  approved  •March  16,  1918.  You  are  advised 
that  the  bonds  issued  under  the  conditions  so  prescribed 
^^n,  in  my  opinion,  be  valid  and  binding  obligations  upon 
the  people  of  Porto  Rico. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  War. 
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WAR  PROHIBITION  ACT— SALE  OF  WARBHOUSB  CERTIFI- 
CATES  REPRESENTING   WHISKEY. 

The  sale  of  warehouse  certificates  on  whiskey  held  in  bond,  and 
subject  to  the  payment  of  tax  before  it  can  be  removed*  is  not  a 
sale  of  whiskey  for  beverage  purposes  within  the  meaning  of  the 
War  Prohibition  Act  of  November  21,  1918  (40  Stat  1046),  and  is 
not  prohibited. 

Department  op  Justice, 

August  «i,  1919. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  August  13,  requesting  an  opinion  as  to  whether 
the  sale  of  warehouse  certificates,  representing  whiskey, 
constitutes  a  violation  of  the  War  Prohibition  Act.  (40 
Stat.  1046.) 

Ordinary  warehouse  receipts  are  subject  to  sale,  and 
when  sold  and  delivered  pass  the  title  to  the  property  rep- 
resented by  them  as  fully  and  completely  as  if  the  prop- 
erty itself  was  delivered.  If  the  tax  on  whiskey  has  been 
paid  and  it  has  been  removed  from  the  warehouse  of  which 
the  Government  has  control  and  stored  in  an  ordinary 
warehouse,  the  sale  of  the  warehouse  receipts  would  be  a 
sale  of  the  whiskey  and  where  such  sale  is  made  for  bever- 
age purposes,  that  is  not  specifically  for  some  nonbeverage 
purpose,  it  would  be  a  clear  violation  of  the  War  Prohibi- 
tion Act. 

I  assume,  however,  that  this  is  not  the  character  of  cer- 
tificate referred  to  in  your  letter.  I  presume  you  refer  to 
certificates  representing  whiskey  held  in  bond  subject  to 
the  control  of  the  Government,  and  which  can  not  be  re- 
moved from  the  warehouse  until  the  tax  is  paid.  Under 
those  conditions  the  purchaser  of  the  certificate  acquires  all 
the  rights  of  the  seller,  but  these  rights  are  simply  to  re- 
move the  whiskey  from  the  warehouse  upon  the  payment 
of  the  tax  and  compliance  with  all  the  regulations  of  the 
Bureau  of  Internal  Revenue.  In  othei  words,  he  acquires 
the  whiskey  subject  to  he  rights  of  the  Government. 

The  War  Prohibition  Act  prohibits,  after  June  30,  1919, 
not  only  the  manufacture  and  sale  of  whiskey,  but  also  its 
removal  from  bond  for  beverage  purposes,  except  for 
export.    Since  this  law  became  effective,  therefore,  the 
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purchaser  of  such  a  certificate  becomes  the  owner  of  the 
whiskey  not  only  subject  to  the  rights  of  the  Government, 
^ut  without  the  right  to  remove  it  for  beverage  purposes, 
^^cept  for  export,  as  long  as  the  war  prohibition  act  re- 
''Jains  in  force.    The  sale  of  the  certificate,  therefore,  ex- 
pressly negatives  the  idea  that  it  is  a  sale  for  beverage 
Purposes,  or  at  least  for  the  purpose  of  using  or  selling  the 
ftiskey  as  a  beverage  as  long  as  its  removal  for  beverage 
^'''•I>oses  is  unlawful. 
^  arw  of  opinion  that  the  sale  of  warehouse  certificates 
^^hiskey  held  in  bond,  and  subject  to  the  payment  of  tax 
^or^e  it  can  be  removed,  is  not  a  sale  of  whiskey  for  bev- 
J>nrposes  within  the  meaning  of  the  War  Prohibition 

d  in  not  prohibited. 
Hespectfully, 

A.  MITCHELL  PALMER. 

e  Secretary  of  the  Treasury. 


Coisr 


^^UCTION  OF  VESSELS  BY  SHIPPING  BOARD  FOR 
USE  OF  COAST  AND  GEODETIC  SURVEY. 

lie  provisions  of  the  Act  of  June  15,  1017  (40  Stat.  182), 

^•esident  is  empowered  to  order  the  construction  of  two  ves- 

^  the  EJinergency  Fleet  Corporation,  and  their  operation  by 

^^^^^5^>a8t  and  Geodetic  Survey,  provided  he  determines  that  they 

^^^ulred  by  the  necessities  of  the  Government  during  the 

of  the  war. 

Department  of  Justice, 

August  30j  1919. 

•  You  have  asked  my  opinion  whether  there  is  any 

objection  which  will  prevent  the  Shipping  Board 

constructing  two  vessels  and  lending  them  to  the 

^^ftiry  of  Commerce  for  the  use  of  the  Coast  and  Geo- 

^  Survey. 

the  first  paragraph  of  the  emergency  shipping  fund 
vision  of  the  Act  of  June  15,  1917  (40  Stat.  182),  it  is 
,^^vided  that : 
^T"^  The  President  is  hereby  authorized  and  empowered 
^hin  the  limits  of  the  amounts  herein  authorized — 
^a)  To  place  an  order  with  any  pei-son  for  such  ships 
material  as  the  necessities  of  the  Government^  to  he  de- 
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termined  by  the  President^  may  require  during  the  period 
of  the  war  and  which  are  of  the  nature,  kind  and  quantity 
usually  produced  or  capable  of  being  produced  by  such 
person." 

Subdivision  (e)  of  the  same  paragraph  authorizes  the 
President — 

"  To  purchase,  requisition,  or  take  over  the  title  to^  or  the 
possession  of^  for  use  or  operation  by  the  United  States 
any  ship  now  constructed  or  in  the  process  of  construction 
or  hereafter  constructed,  or  any  part  thereof,  or  charter 
of  such  ship." 

In  paragraph  4  of  the  same  Act  it  is  provided: 

"  That  all  money  turned  over  to  the  United  States  Ship- 
ping Board  Emergency  Fleet  Corporation  may  be  expended 
as  other  moneys  of  said  corporation  are  now  expended.  All 
ships  constructed^  purchased,  or  requisitioned  under  au- 
thority herein,  or  heretofore  or  hereafter  acquired  by  the 
United  States,  shall  be  managed^  operated^  and  disposed  of 
as  the  President  may  direct^ 

Under  these  provisions  it  is  my  opinion  that  you  have 
the  power  to  order  the  construction  of  these  vessels  by  the 
Emergency  Fleet  Corporation,  and  their  operation  by  the 
Coast  and  Geodetic  Survey,  provided  that  you  determine 
they  are  required  by  the  necessities  of  the  Government  dur- 
ing the  period  of  the  war. 

Your  attention  is  called  to  the  following  considerations 
which  you  will  doubtless  consider  in  reaching  a  conclusion : 

Firsts  of  course,  is  tlie  present  state  of  the  war. 

Second^  paragraph  10  of  the  act  referred  to  terminates 
your  authority  six  months  after  the  proclamation  of  peace. 

Thirds  the  power  to  construct  these  vessels  by  paragraph 
11  of  the  act  is  limited  by  the  appropriation  provided. 

Fourth^  the  general  scope  of  tlie  shipping  act  1916  (39 
Stat.  728)  contemplates  compensation  for  the  use  of  vessela 
Respectfully. 

C.  B.  AMES, 
Acting  Attorney  Generdk 

To  the  President. 
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HOSPITAL  AND  SANATORIUM  FACILITIES  FOR  DISABLED 

SOLDIERS,   SAILORS,    ETC. 

The  Secretary  of  tlie  Treasury  is  not  authorized  to  provide  hospital 
and  sanatorium  facilities  for  discharged  sick  and  disabled  sol- 
diers, sailors,  marines,  or  Army  and  Navy  nurses  unless  tliey  are 
patients  of  the  War  Risk  Insurance  Bureau ;  that  is,  entitled  to 
compensation  under  the  War  Risk  Insurance  Act. 

Department  of  Justice, 

September  «,  1919. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
request  for  an  opinion  as  to  the  proper  construction  of  the 
Act  of  March  3,  1919,  entitled  "An  act  to  authorize  the 
Secretary  of  the  Treasury  to  provide  hospital  and  sana- 
torium facilities  for  discharged  sick  and  disabled  soldiers, 
sailors,  and  marines."     (40  Stat.  1302.) 

The  first  section  of  the  Act  referred  to  is  as  follows: 

"  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  Araerica  in  Congress  assem- 
bled^ That  the  Secretary  of  the  Treasury  be,  and  he  is 
hereby,  authorized  to  provide  immediate  additional  hos- 
pital and  sanatorium  facilities  for  the  care  and  treatment 
of  discharged  sick  and  disabled  soldiers,  sailors,  and  ma- 
rines, Army  and  Navy  nurses  (male  and  female),  patients 
of  the  War  Kisk  Insurance  Bureau,  and  the  following 
persons  only:  Merchant  marine  seamen,  seamen  on  boats 
of  the  Mississippi  River  Commission,  officers  and  enlisted 
men  of  the  United  States  Coast  Guard,  officers  and  em- 
ployees of  the  Public  Health  Service,  certain  keepers  and 
assistant  keepers  of  the  United  States  Lighthouse  Service, 
seamen  of  the  Engineer  Corps  of  the  United  States  Army, 
officers  and  enlisted  men  of  the  United  States  Coast  and 
Qeodetic  Survey,  civilian  employees  entitled  to  treatment 
under  the  United  States  Employees'  Compensation  Act,  and 
employees  on  Army  transports  not  officers  or  enlisted  men 
of  the  Army,  now  entitled  by  law  to  treatment  by  the 
Public  Health  Service." 

You  ask  whether  the  words  "  patients  of  the  War  Risk 
Insurance  Bureau"  are  descriptive  of  an  additional  class 
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of  persons  to  whom  the  Secretary  of  the  Treasury  is  au- 
thorized to  provide  care  and  treatment  or  whether  the 
quoted  words  are  qualified  words  limiting  or  describing 
particular  persons  out  of  the  class  previously  mentioned. 
The  words  "patients  of  the  War  Eisk  Insurance  Bu- 
reau" do  not  appear  in  the  War  Eisk  Insurance  Act.  They 
manifestly  refer,  however,  to  such  persons  as  are  entitled 
under  that  act  to  receive  medical,  surgical,  and  hospital 
services.  Such  services  are  given  only  to  those  who  are 
entitled  to  compensation  provided  by  section  302  of  the 
Act  and  are  given  in  addition  to  the  money  compensation 
there  provided.  The  persons  entitled  to  this  compensa- 
tion are  specified  in  section  300  of  the  Act  as  "  any  com- 
missioned oflScer  or  enlisted  man  "  or  "  any  member  of  the 
Army  Nurse  Corps  (female)  or  of  the  Navy  Nurse  Corps 
(female),"  who  have  incurred  disability  resulting  from 
personal  injuries  suffered  or  disease  contracted  in  the  line 
of  duty  when  employed  in  the  active  service  under  the 
War  Department  or  Navy  Department.  It  is  clear,  there- 
fore, that  the  words  "  patients  of  the  War  Eisk  Insurance 
Bureau"  can  include  only  disabled  soldiers,  sailors,  and 
marines,  and  Army  and  Navy  nurses  (female).  The  Act 
of  March  3,  1919,  provides  additional  hospital  and  sana- 
torium facilities  for  the  care  and  treatment  of  "dis- 
charged sick  and  disabled  soldiers,  sailors,  and  marines, 
Army  and  Navy  nurses  (male  and  female),  patients  of 
the  War  Eisk  Insurance  Bureau."  Every  class  of  persons 
who  could  possibly  become  a  patient  of  the  War  Eisk 
Insurance  Bureau  is  thus  specifically  named.  No  person 
who  is  not  a  patient  of  the  War  Eisk  Insurance  Bureau  is 
included  in  the  enumeration  unless  it  be  a  male  nurse. 
There  is,  however,  no  male  Army  or  Navy  Nurse  Corps, 
and  I  am  informed  that  the  only  male  nurses  employed  in 
either  the  Army  or  Navy  are  enlisted  men,  who  would 
therefore  be  included  under  the  designation  of  "commis- 
sioned officer  or  enlisted  man,"  and  therefore  within  the 
class  who  may  become  patients  of  the  War  Eisk  Insurance 
Bureau.  It  may  fairly  be  said,  then,  that  before  using 
the  words  which  have  given  rise  to  the  present  contro- 
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versy.  Congress  had  enumerated  every  class  who  could  be- 
come patients  of  the  Bureau  of  War  Risk  Insurance  and 
had  excluded  from  the  enumeration  all  who  could  not.  The 
other  words  "  patients  of  the  War  Risk  Insurance  Bureau  " 
added  nothing,  therefore,  to  the  enumeration  which  they 
follow.  It  is  accordingly  quite  clear  to  my  mind  then  that 
t|iey  are  descriptive  of  the  classes  named  and  were  used  as 
qualifying  words.  It  was  not  intended  that  every  soldier 
who  had  been  discharged  and  who  should  afterward  hap- 
pen to  be  sick  and  disabled  should  be  entitled  to  the  bene- 
fits of  the  act,  but  only  such  discharged  sick  and  disabled 
soldiers  as  were  already  entitled  by  law  to  medical  and 
hospital  treatment  under  the  War  Risk  Insurance  Act. 

That  this  is  the  meaning  of  the  act  of  March  3,  1919, 
is,  I  think,  clear  beyond  doubt  when  the  whole  of  section  1 
of  that  act  is  taken  into  consideration.  I  have  referred 
thus  far  only  to  that  portion  of  the  section  which  refers 
to  soldiers,  sailors,  marines,  and  nurses.  But  in  addition 
to  these  a  number  of  other  classes  of  persons  are  then 
included.  These  are  merchant-marine  seamen,  seamen  on 
boats  of  the  Mississippi  River  Ck)mmission,  and  several 
other  classes  which  are  specifically  named,  the  enumeration 
being  followed  after  a  comma  with  the  words  "  now  enti- 
tled by  law  to  treatment  by  the  Public  Health  Service." 
I  think  this  makes  it  plain  that  Congress  was  not  intend- 
ing to  impose  upon  the  Government  any  obligations  in  the 
way  of  providing  medical  and  hospital  services  which  had 
not  already  been  imposed  by  law,  but  only  to  provide  addi- 
tional facilities  for  discharging  the  obligations  which  al- 
ready rested  upon  the  Government.  This  was  done  by 
providing  the  additional  facilities  for  the  benefit  of  pa- 
tients of  the  War  Risk  Insurance  Bureau  and,  in  addition, 
for  the  benefit  of  certain  enumerated  classes  of  persons  who 
were  already  entitled  by  law  to  such  treatment. 

The  result  is  that  I  am  of  opinion  that  the  Secretary  of 
the  Treasury  is  not  authorized  to  provide  hospital  and 
sanatorium  facilities  for  discharged  sick  and  disabled  sol- 
diers, sailors,  marines,  or  Army  and  Navy  nurses  unless 
they  are  patients  of  the  War  Risk  Insurance  Bureau;  that 
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is,  entitled  to  compensation  under  the  War  Kisk  Insurance 
Act.     (40  Stat.  611,  612.) 

This  conclusion,   of   course,   makes   it   unnecessary    to 
answer  the  second  question. 

Kespectfully,  C.  B.  AMES, 

Acting  Attorney  General. 
To  the  Secretary  of  the  Treasury. 


COMPENSATION    FOR    LOSSES    INCURRED    IN   PRODT^CING 

FERROMANGANESE. 

The  producers  of  ferroinanjranese  do  not  come  within  tlie  purview 
of  section  5  of  the  Act  of  March  2,  1919  (40  Stat.  1274),  which 
authorizes  the  adjustment  of  losses  sustained  in  the  production  of 
certain  specified  minerals,  and  are,  therefore,  not  entitled  to  reim- 
bursement for  losses  incurre<l  In  Its  maiiufacture. 

Department  of  Justice, 

Septemher  3,  1919. 

Sir:  In  your  letter  of  August  12  you  request  an  opinion 
as  to  whether  a  claim  for  losses  suffered  in  the  install- 
ment and  operation  of  a  ferromanganese  plant  may  be 
allowed  under  section  5  of  the  Act  of  March  2,  1919,  enti- 
tled "An  Act  to  provide  relief  in  cases  of  contracts  connected 
with  the  prosecution  of  the  war,  and  for  other  purposes/' 
You  inclose  a  copy  of  an  opinion  by  the  Solicitor  of  the 
Interior  Department  on  the  claim  of  the  Anaconda  Cop- 
per Mining  Co.  for  the  sum  of  $561,346.()2  for  losses  sus- 
tained in  producing  and  preparing  to  produce  ferroman- 
ganese. 

The  pertinent  parts  of  the  Act  of  March  2, 1919  (40  Stat. 
1272,  1274,  1275),  read: 

"  Sec.  5.  That  the  Secretary  of  the  Interior  bo,  and  he 
hereby  is,  authorized  to  adjust,  liquidate,  any  pay  such 
net  losses  as  have  been  suffered  by  any  person,  firm,  or 
corporation,  by  reason  of  producing  or  preparing  to  pro- 
duce, either  manganese,  chrome,  pyrites,  or  tungsten  in  com- 
pliance with  the  request  or  demand  of  the  Department  of 
the  Interior,  the  War  Industries  Board,  the  War  Tiade 
Board,  the  Shipping  Board,  or  the  Emeigency  Fleet  Cor- 
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poration  to  supply  the  urgent  needs  of  the  Nation  in  the 
prosecution  of  the  war ;  said  minerals  being  enumerated  in 
the  Act  of  Congress  approved  October  fifth,  nineteen  hun- 
dred and  eighteen,  entitled  'An  Act  to  provide  further  for 
the  national  security  and  defense  by  encouraging  the  pro- 
duction, conserving  the  supply,  and  controlling  the  dis- 
tribution of  those  ores,  metals,  and  minerals  which  have 
formerly  been  largely  imported,  or  of  which  there  is  or 

may  be  an  inadequate  supply.' 

******* 

"ilnrf  provided  further^  That  no  claim  shall  be  allowed 
or  paid  by  said  Secretary  unless  it  shall  appear  to  the 
satisfaction  of  the  said  Secretary  that  the  expenditures  so 
made  or  obligations  so  incurred  by  the  claimant  were  made 
in  good  faith  for  or  upon  property  which  contained  either 
manganese,  chrome,  pyrites  or  tungsten  in  suflScient  quan- 
tities to  be  of  commercial  importance;  And  provided  fur- 
ther^ That  no  claims  shall  be  paid  unless  it  shall  appear 
to  the  satisfaction  of  said  Secretary  that  moneys  were 
invested  or  obligations  were  incurred  subsequent  to  April 
sixth,  nineteen  hundred  and  seventeen,  and  prior  to  Novem- 
ber twelfth,  nineteen  hundred  and  eighteen,  in  a  legitimate 
attempt  to  produce  either  manganese,  chrome,  pyrites,  or 
tungsten  for  the  needs  of  the  Nation  for  the  prosecution  of 
the  war,  and  that  no  profits  of  any  kind  shall  be  included 
in  the  allowance  of  any  of  said  claims,  and  that  no  invest- 
ment for  merely  speculative  purposes  shall  be  recognized 

m  any  manner  by  said  Secretary. 

******* 

^''Provided  further^  That  in  determining  the  net  losses 
of  any  claimant  the  Secretary  of  the  Interior  shall,  among 
other  things,  take  into  consideration  and  charge  to  the 
claimant,  the  then  market  value  of  any  ores  or  minerals  on 
hand  belonging  to  the  claimant,  and  also  the  salvage  or 
usable  value  of  any  machinery  or  other  appliances  which 
may  be  claimed  was  purchased  to  equip  said  mine  for  the 
purpose  of  complying  with  the  request  or  demand  of  the 
agencies  of  the  Government  above  mentioned  in  the  manner 
aforesaid." 
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Section  1  of  the  act  of  October  5,  1918  (40  Stut,  1009), 
made  part  of  the  act  of  March  2,  1919,  and  more  particu- 
larly defining  the  minerals,  ores,  intermediate  metallurgical 
products,  alloys  and  chemical  compounds  thereof  for  which 
losses  in  the  production  or  preparation  for  production  are 
to  be  paid,  reads : 

"  That  by  reason  of  the  existence  of  a  state  of  war,  it  is 
essential  to  the  national  security  and  defense,  and  to  the 
successful  prosecution  of  the  war,  and  for  the  support 
and  maintenance  of  the  Army  and  Navy,  to  provide  for 
an  adequate  and  increased  supply,  to  facilitate  the  produc- 
tion, and  to  provide  for  an  equitable,  economical,  and  bet- 
ter distribution  of  the  following-named  mineral  substances 
and  ores,  minerals,  intermediate  metallurgical  products, 
metals,  alloys,  and  chemical  compounds  thereof,  to  wit: 
Antimony,  arsenic,  ball  clay,  bismuth,  bromine,  cerium, 
chalk,  chromium,  cobalt,  corundum,  emery,  fluorspar,  fer- 
rosilicon,  fullers'  earth,  graphite,  grinding  pebbles,  iridium, 
kaolin,  magnesite,  manganese,  mercury,  mica,  molybdenum, 
osmium,  sodium,  platinum,  palladium,  paper  clay,  phos- 
phorus, potassium,  pyrites,  radium,  sulphur,  thorium,  tin, 
titanium,  tungsten,  uranium,  vanadium,  and  zirconium,  as 
the  President  may,  from  time  to  time,  determine  to  be 
necessary  for  the  purposes  aforesaid,  and  as  to  which  there 
is  at  the  time  of  such  determination,  a  present  or  pros- 
pective inadequacy  of  supply.  The  aforesaid  substances 
mentioned  in  any  such  determination  are  hereinafter  re- 
ferred to  as  necessaries." 

The  sole  question  for  determination  is  whether  Congress 
by  section  5  of  the  act  of  March  2,  1919,  intended  to  pay 
for  losses  not  only  incurred  in  mining  manganese,  but 
also  for  losses  in  manufacturing  manganese  into  an  article 
of  commerce  known  as  ferromanganese. 

Manganese  is  never  found  in  a  free  state,  but  always 
in  conjunction  with  some  other  mineral  substance  and 
generally  in  carbonates  and  silicates.  Ferromanganese  is 
an  alloy  of  iron  and  manganese  containing  over  25  per 
cent  manganese  and  being  rich  in  carbon.    It  is  used  in  the 
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manufacture  of  Bessemer  steel.  Manganese  is  a  product  of 
the  mines  and  ferromanganese  is  a  manufactured  article. 

The  only  uncertainty  that  could  possibly  exist  as  to  the 
meaning  of  the  statute  appears  to  arise  out  of  the  word 
"  produce,'*  which  is  applicable  to  both  mining  and  manu- 
facture, and  mine  owners  as  well  as  manufacturers  are 
referred  to  in  the  statutes  as  producers.  But  there  are 
certain  provisions  of  section  5  of  the  act  of  March  2,  1919, 
which  definitely  limit  the  application  of  the  word  to  min- 
ing operations. 

The  claim  of  the  Anaconda  Copper  Mining  Co.  is  evi- 
dently based  upon  the  contention  that  ferromanganese  is 
an  intermediate  metallurgical  product  of  manganese  and  is 
embraced  within  the  provision  for  payment  of  losses  to 
producers  by  reason  of  the  specific  mention  of  intermediate 
metallurgical  products  in  the  act  of  October  5,  1918,  and 
the  adoption  of  the  minerals  enumerated  in  said  act  in  the 
first  paragraph  of  section  5  of  the  act  of  March  2,  1919. 
There  is,  however,  no  basis  for  this  contention,  as  the 
intermediate  metallurgical  products,  metals,  alloys  and 
chemical  compounds  covered  by  the  act  are  all  specifically 
named  in  the  act  of  October  5, 1918,  and  as  there  is  no  ref- 
erence to  ferromanganese,  the  rule  of  law  expressio  unius 
exdtisio  alterius  applies. 

The  second  proviso  of  the  act  of  March  2,  1919,  declares 
that  no  claim  shall  be  allowed  or  paid  except  upon  satis- 
factory proof  that  the  expenditures  were  made  and  the 
obligations  incurred  in  good  faith  for  or  upon  property 
containing  the  four  minerals  named  in  sufficient  quantities 
to  he  of  commercial  importance;  and  the  third  proviso 
declares  that  no  claim  shall  be  paid  unless  there  is  satis- 
factory proof  that  the  moneys  were  invested  or  the  obli- 
gations incurred  after  the  commencement  of  the  war  and 
prior  to  the  armistice  in  a  legitimate  attempt  to  produce 
the  said  minerals  for  the  needs  of  the  Nation  and  the 
prosecution  of  the  war,  and  that  the  investments  were  not 
merely  for  speculative  purposes.  The  fifth  proviso  de- 
clares that  in  determining  the  net  losses  of  any  claimant. 
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the  then  market  value  of  any  ores  or  minerals  on  hand 
and  the  usable  value  of  any  machinery  or  other  appliances 
purchased  to  equip  said  mine  for  the  purpose  of  complying 
with  the  request  or  flemand  of  the  agencies  of  the  Gov- 
ernment were  to  be  deducted. 

Prior  to  the  war  with  Germany,  manganese  was  imported 
into  the  United  States  from  Europe,  Asia,  Africa,  -and 
South  America,  and  a  comparatively  small  quantity  was 
produced  in  the  United  States.  In  order  to  procure  these 
necessary  minerals  for  the  prosecution  of  the  war  and  to 
stimulate  the  production  of  the  four  metals  in  this  coun- 
try, operators  were  requested  by  certain  agencies  of  the 
Government  to  develop  their  mines,  and  section  5  of  the  act 
of  March  2,  1919,  was  passed  making  provision  to  indem- 
nify producers  who  had  opened  up  mines  or  who  had  made 
expenditures  looking  to  the  development  of  mines  of  com- 
mercial importance.  This  is  abundantly  shown  by  the 
explanations  and  statements  concerning  the  various  pro- 
visions of  the  bill  (H.  R.  13274,  which  afterwards  became 
the  Act  of  Mar.  2,  1919),  on  the  floor  of  the  House  and 
the  conference  reports  submitted  on  the  bill.    There  was 

considerable  hostility  to  section  5  of  the  bill,  which,  in  the 
earlier  stages  of  the  proceedings,  before  amendment  by 
the  conference  committee,  was  known  as  section  7,  and 
there  was  an  evident  purpose  on  the  part  of  the  managers 
to  indemnify  persons  who  had  incurred  losses  in  mining 
operations  as  distinguished  from  manufacturing  opera- 
tions with  said  minerals. 

Mr.  Kahn,  one  of  the  members  of  the  conference  com- 
mittee on  the  part  of  the  House,  explaining  the  scope  and 
purpose  of  the  bill,  made  the  following  statement  on  the 
floor  of  the  House,  which  is  given  on  the  authority  of 
Binns  v.  United  States  (194  U.  S.  495,  496) : 

"  Mr.  Kahn.  *  *  *  As  I  said,  there  are  only  three 
minerals  involved.  They  are  pyrites,  chrome  and  manga- 
nese. They  are  found  in  a  few  sections  of  the  country. 
We  have  not  been  able  in  recent  years  to  mine  these  min- 
erals profitably.  The  people  abroad  have  produced  them 
fio  much  cheaper  than  they  could  be  produced  in  this 
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country  that  the  market  for  these  minerals  in  this  country 

^^  practically  destroyed.    But  the  feeling  that  actuated 

tte  American  people  was  that  we  must  win  the  war  at 

^7  cost.    To  win  it  we  had  to  have  these  minerals.    We 

^^Id  not  get  them  from  the  foreign  countries  that  have 

*^n  hitherto  sending  them  to  our  shores.    Therefore  we 

'^ad  to  get  the  men  in  this  country  who  have  the  properties 

^^   which  these  mines  are  located  to  produce  for  us  the 

^^  that  we  required.    They  went  to  work  in  good  faith 

^^    the  Government,  and  they  are  entitled  to  relief.    I 

^P^   that  the  House  will  send  this  bill  to  further  confer- 

fu^^^    and  instruct  the  conferees  to  include  the  principle  of 

^^®^    provisions  of  section  7  in  their  final  report."     (57th 

^^*^S-  Rec,  daily  issue,  p.  2879.) 

^    -^^-i^xther  statements  were  made  by  Mr.  Kahn   (id.,  p. 
^-^4r^j  explaining  that  the  bill  was  intended  to  reimburse 
.^''''^I^erty  owners  in  this  country,  who  at  the  solicitation  of 
^     ^3ovemment  undertook  to  develop  properties  contain- 
^    ^^    "fche  minerals  specified  in  the  bill  in  sufficient  quantities 
"^  of  cominercial  importance,  for  losses  sustained  in  de- 
lving mines. 
^Vne  portions  of  the  act  which  have  been  referred  to  as 
ing  payment  to  losses  incurred  in  the  development  of 
Aig,  were  proposed  as  amendments  by  the  Senate,  and 
discussion  of  these  amendments  on  the  floor  of  the 
se  shows  that  they  are  intended  to  limit  reimbursement 
-ersons  who  had  made  bona  fide  investments  in  the  devel- 
ent  of  properties  containing  the  said  ores,  and  to  pre- 
't  the  extension  of  the  provisions  of  the  bill  to  losses 
^^^%ained  by  manufacturers  in  working  these  ores  into  com- 
>?cial  products.     (Id.,  pp.  4468-4474.) 
n  the  statement  of  the  manager  on  the  part  of  the 
use  attached  to  the  conference  report  on  the  bill  (H.  R. 
74),  submitted  February  11, 1919,  is  the  following: 
*  Section  5  provides  for  the  settlement  of  mining  con- 
cts  by  the  Secretary  of  the  Interior."     (Id.,  p.  3317.) 
Attached  to  the  conference  report  on  the  bill  submitted 
binary  26, 1919,  is  the  following  statement: 
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"The  conference  adopted  the  report  upon  this  bill 
made  February  11,  with  the  exception  of  section  5  which 
provided  for  the  settlement  of  mining  contracts  by  tlie 
Secretary  of  the  Interior.  As  to  section  5  the  conferees 
simply  followed  the  latest  instructions  of  the  House  au- 
thorizing the  settlement  and  liquidation  of  losses  suffered 
in  the  production  of  manganese,  chrome,  pyrites  and  tung- 
sten. The  conferees  respectfully  refer  to  the  report  and 
statement  filed  February  11,  1919,  upon  this  bill."  (Id. 
pp.  4564,  4665.) 

This  report  was  agreed  to.     (Id.  p.  4672.) 

The  motion  to  instruct  the  managers  of  the  conference 
committee  on  the  part  of  the  House  to  agree  to  the  Senate 
amendments  which  limited  reimbursements  to  losses  in- 
curred in  developing  mines  after  deducting  the  value  of  ores, 
minerals,  and  machinery  for  working  the  mines  on  hand 
at  the  time  the  armistice  was  signed,  and  that  only  net 
losses  in  mining  operations,  without  profits,  should  be  paid, 
was  offered  by  Mr.  Foster.  (Id.  p.  4468.)  This  motion 
was  debated  at  considerable  length  and  a  substitute  motion 
was  offered  by  Mr.  Stafford  to  instruct  the  managers  on  the 
part  of  the  House  to  concur  in  the  Senate  amendments 
except  as  to  section  7  (afterwards  sec.  5).  The  substitute 
was  rejected  (id.,  p.  4473)  and  the  motion  of  Mr.  Foster 
was  adopted  and  the  names  of  the  conferees  announced. 
(Id.,  p.  4474.)  These  were  the  instructions  referred  to 
in  the  statement  attached  to  the  conference  report  which 
was  adopted  and  which  contained  the  act  of  March  2, 1919, 
as  finally  approved. 

A  comparison  of  the  conference  report  of  February  11, 
1919  (id.,  pp.  3316,  3317),  and  February  26,  1919  (id.^ 
pp.  4563-4565),  will  show  all  of  the  Senate  amendments  to 
section  5  of  the  act  of  March  2,  1919,  limiting  reimburse- 
ment to  persons  developing  or  preparing  to  develop  mines 
of  manganese,  chrome,  pyrites,  and  tungsten  in  good  faith 
at  the  request  or  demand  of  the  five  agencies  of  the  Gov- 
ernment named  in  the  Act. 

My  examination  of  this  subject  has  led  me  to  conclude 
that  producers  of  ferromanganese  do  not  come  within  the 
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Purview  of  the  Act  of  March  2,  1919,  and  are,  therefore, 
^ot  entitled  to  reimbursement  for  losses  incurred  in  its 
Manufacture. 

Respectfully,  C.  B.  AMES, 

Acting  Attorney  General, 

^^  tixe  Secbxtart  op  the  Imterior. 


YUMA  RECLAMATION  PROJECT. 

^'^e^y^  received  from  the  Imperial  Irrigation  District  for  the 
^^^^^^X^ge  of  connecting  with  and  using  the  Laguna  Dam  and  the 
^**^  <;anal  of  the  Yuma  Reclamation  Project  for  the  irrigation 
^^*^-^-  in  the  Imperial  Valley  can  not  be  applied  In  reduction  of 


^^^tsessments  against  the  lands  of  the  Yuma  Project,  but  must 
^^    ^^^^"v-ered  into  the  reclamation  fund  as  directed  by  section  3  cf 
^    -^  -*  of  February  21,  1911  (36  Stat.  926). 


Department  of  Justice, 

September  16^  1919. 

-   I  am  in  receipt  of  your  letter  of  August  13,  1919, 

^'t^ing  an  opinion  as  to  whether  you  are  authorized  to 

to  the  Yuma  Beclamation  Project,  to  be  applied  in 

ion  of  the  construction  charges  heretofore  assessed 

Y^^^^^^Bt  the  water  users  thereof,  certain  money  proposed  to 

I  by  the  Imperial  Irrigation  District  for  the  privi- 
^j^^^^^^f  connecting  with  and  using  the  Laguna  Dam  and 

ain  canal  of  the  Yuma  Project  for  the  irrigation  of 

in  the  Imperial  Valley.    On  my  request  for  further 

J^^lnation,  the  Reclamation  Service  has  furnished  me  a 

of  the  "hearings"  before  the  Committee  on  Arid 

lS,  of  the  House  of  Representatives,  Sixty-sixth  Con- 

^^^^^,  entitled  "  All- American  Canal  in  Imperial  County, 

^-     ^^fomia."    It  appears  therefrom  that  the  money  in  ques- 

v^  ^  is  to  be  paid  under  a  contract,  dated  October  23,  1918, 

^    ^"Ween  the  United  States  and  the  Imperial  Irrigation  Dis- 

^^t,  which  is  reprinted  on  page  245  of  that  pamphlet. 

^rom  the  papers  submitted,  the  contract  itself,  and  some 
T^tements  made  before  that  committee,  I  gather  that  the 
^^ation  at  the  date  of  the  contract  was  substantially  as 
^^llows: 

The  Yuma  Project  was  then  practically  complete  as  to 
^ts  main  structures,  comprising  the  Laguna  Dam,  which 
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diverts  water  from  the  Colorado  River;  a  main  canal:  and 
a  levee  costing  some  $2,600,000,  which  protects  the  project 
lands  against  overflow  from  the  river.  The  dam  and  main 
canal  were  and  are  of  sufficient  capacity  to  serve  adequately 
the  lands  now  under  irrigation  and  some  additional  lands 
y^t  to  be  added  to  complete  the  project  as  designed.  A 
public  notice  had  issued,  as  contemplated  by  section  4  of 
the  Beclamation  Act,  assessing  the  lands  of  the  project  for 
the  "  estimated  cost "  of  construction  at  the  rate  of  $75  per 
acre.  (32  Stat.  389.)  In  the  meantice,  investigations  and 
surveys  had  disclosed  that  large  bodies  of  land  in  the  Im- 
perial Valley  and  within  the  Imperial  Irrigation  District 
can  be  served  to  great  advantage  by  water  diverted  by  the '' 
Laguna  Dam  and  carried  through  the  main  canal  of  the 
Yuma  Project  and  thence  through  an  "  all- American " 
canal  which  the  Impei;ial  Irrigation  District  proposed  to 
construct  and  connect  therewith. 

The  contract  of  October  23,  1918,  above  mentioned,  pro- 
vides for  this  common  use  of  the  dam  and  canal  of  the 
Yuma  Project.  In  addition  to  the  $1,600,000  to  be  paid  in 
money,  the  irrigation  district  undertakes  to  make  some 
changes  in  the  dam  and  to  enlarge  the  main  canal  entirely 
at  its  own  expense  and  with  proper  safeguards  against  any 
injury  to  the  Yuma  Project  or  the  lands  within  it. 

The  water  users  of  the  Yuma  Project  claim  that  the 
$1,600,000  thus  to  be  received  should  be  applied  to  the  re- 
duction of  the  charges  assessed  against  their  lands,  their 
position  apparently  being  that  the  cost  of  the  levee  was 
not  a  proper  charge  against  them  and  was  not  included  in 
the  assessment,  but  as  the  cost  of  the  dam  and  main  canal 
were  included,  they  are  entitled  to  the  compensation  to  be 
paid  for  the  use  thereof  by  others.  The  Director  of  the 
Reclamation  Service  while  agreeing  that  the  cost  of  the 
levee  was  not  included  in  the  charges  as  fixed,  contends 
that  the  money  to  be  received  should  be  paid  into  the 
reclamation  fund  to  make  up  in  part  the  loss  resulting 
from  the  insufficiency  of  the  assessment  to  cover  the  cost 
of  all  the  works. 

In  the  view  I  feel  constrained  to  take  it  is  not  material 
to  the  decision  of  the  question  of  law  involved  what  was 
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or  what  was  not  included  as  the  basis  of  the  charges  fixed 
by  the  public  notice.  It  is  apparent,  in  any  event,  that 
those  charges  will  not  repay  the  total  construction  costs  of 
the  Yuma  Project  by  some  $2,600,000 — a  result  not  con- 
>  templated  by  the  reclamation  legislation.  Swigart  v. 
Baker,  229  U.  S.  187. 

The  original  Act  of  June  17, 1902  (32  Stat. 388), seems  to 
contemplate  reclamation  projects,  each  of  which  shall  be 
complete  in  itself  and  served  by  dams,  canals,  and  other 
works  constructed  for  it  alone,  all  the  estimated  costs 
thereof  to  be  assessed  against  the  irrigable  lands  included 
in  the  project.  No  provision  is  made  and  no  authority  is 
given  to  connect  with  private  or  other  nongovernmental 
irrigation  projects,  or  to  furnish  them  with  water  or  enter 
into  cooperative  arrangements  with  them.  Some  years  of 
experience,  however,  developed  the  possibilities  of  enlarged 
usefulness  in  this  direction  and  Congress  later  made  pro- 
vision therefor.    This  was  done  by  the  Act  of  February  21, 

1911  (36  Stat.  925),  entitled  **An  Act  to  authorize  the 
Government  to  contract  for  impounding,  storing,  and  car- 
riage of  water,  and  to  cooperate  in  the  conabruction  and 
use  of  reservoirs  and  canals  under  reclamation  projects, 
«nd  for  other  purposes."  This  Act  comprises  three  sec- 
tions, the  first  of  which  provides: 

"That  whenever  in  carrying  out  the  provisions  of  the 
reclamation  law,  storage  or  carrying  capacity  has  been  or 
may  be  provided  in  excess  of  the  requirements  of  the  lands 
to  be  irrigated  under  any  project,  the  Secretary  of  the  In- 
terior, preserving  a  first  right  to  lands  and  entrymen  under 
the  project,  is  hereby  authorized,  upon  such  terms  as  he 
may  determine  to  be  just  and  equitable,  to  contract  for  the 
impounding,  storage,  and  carriage  of  water  to  an  extent 
not  exceeding  such  excess  capacity  with  irrigation  systems 
operating  under  the  Act  of  August  eighteenth,  eighteen 
hundred  and  ninety-four,  known  as  the  Carey  Act,  and 
individuals,  corporations,  associations,  and  irrigation  dis- 
tricts," etc. 

This  section  relates  to  excess  water,  storage,  and  carrying 

capacity,  and  does  not  seem  to  be  strictly  applicable  to 
the  arrangement  now  in  question. 
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Section  2,  however,  provides: 

"  That  in  carrying  out  the  provisions  of  said  reclamation 
Acts  and  Acts  amendatory  thereof  or  supplementary 
thereto,  the  Secretary  of  the  Interior  is  authorized,  upon 
such  terms  as  may  be  agreed  upon,  to  cooperate  with  irri- 
gation districts,  water  users  associations,  corporations, 
entrymen  or  water  users  for  the  construction  or  use  of  such 
reservoirs, '  canals,  or  ditches  as  may  be  advantageously 
used  by  the  Government  and  irrigation  districts,  water 
users  associations,  corporations,  entrymen  or  waters  users 
for  impounding,  delivering,  and  carrying  water  for  irri- 
gation purposes:    ♦    ♦    ♦" 

This  section  authorizes  cooperation  not  only  for  a  com- 
mon use  of  existing  works  but  also  for  the  enlargement 
thereof  to  facilitate  and  make  possible  a  common  use.  The 
Act  was  in  force  when  the  present  contract  was  entered 
into  and  clearly  and  specifically  covers  such  an  arrange- 
ment. I  am  of  opinion,  therefore,  that  the  legal  foundation 
and  authority  for  the  contract  in  question  must  be  sought 
in  this  legislation. 

This  being  true,  the  question  of  the  disposition  of  the 
moneys  to  be  received  under  the  contract  is  specifically 
answered  by  the  third  section,  which  provides : 

"That  the  moneys  received  in  pursuance  of  such  con- 
tracts shall  be  covered  into  the  reclamation  fund  and  bo 
available  for  use  under  the  terms  of  the  reclamation  Act 
and  the  Acts  amendatory  thereof  or  supplementary 
thereto." 

You  are  accordingly  advised  that  the  money  in  question 
can  not  be  applied  in  reduction  of  the  assessments  against 
the  lands  of  the  Yuma  Project,  but  must  be  disposed  of  as 
directed  by  this  statute. 
Very  respectfully, 

C.  B.  AMES, 
Acting  Atto?ney  GeneraL 

To  the  Secretary  of  the  Interior, 
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TRANSFER  OP  MOTOR  VEHICLES  BY  SECRETARY  OF  WAR 
FOR  IMPROVEMENT  OF  HIGHWAYS. 

Section  5  of  the  Sundry  Civil  Act  of  July  19,  1019,  which  relates  to 
the  disposal  by  the  Secretary  of  War  of  motor-propelled  vehicles 
and  motor  equipment,  does  not  repeal  section  7  of  the  Act  of 
February  28.  1919  (40  Stat  1201),  and  hence  the  power  of  the 
Secretary  of  War  remains  In  full  force  "in  his  discretion  to 
transfer  to  the  Secretary  of  Agriculture  all  available  war  material, 
equipment,  and  supplies  not  needed  for  the  purposes  of  the  War 
Department,  but  suitable  for  use  in  the  improvement  of  high- 
ways ♦  ♦  ♦  to  be  used  on  roads  constructed  in  whole  or  In 
part  by  Federal  aid." 

Department  of  Justice, 

September  «7, 1919. 
Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of 
September  8,  1919,  with  the  note  of  the  Secretary  of  War 
of  September  25, 1919,  joining  therein,  in  which  my  opinion 
is  asked  upon  the  question  whether  section  5  of  the  Act  of 
July  19,  1919,  making  appropriations  for  sundry  civil  ex- 
I>enses  of  the  Government  for  the  fiscal  year  ending  June 
30,  1920  (Public  No.  21— 66th  Cong.),  repeals  section  7  of 
the  Act  of  February  28,  1919,  making  appropriations  for 
the  service  of  the  Post  Office  Department  for  the  fiscal  year 
ending  June  30,  1920,  and  for  other  purposes  (40  Stat. 
1189),  in  so  far  as  the  latter  section  provides  for  the  dis- 
posal by  the  War  Department  of  its  surplus  motor-pro- 
pelled vehicles  and  motor  equipment. 

Section  7  of  the  Act  of  February  28, 1919  (40  Stat.  1201), 
provides  as  follows: 

"That  the  Secretary  of  War  be,  and  he  is  hereby,  au- 
thorized in  his  discretion  to  transfer  to  the  Secretary  of 
Agriculture  all  available  war  material,  equipment,  and 
supplies  not  needed  for  the  purposes  of  the  War  Depart- 
ment, but  suitable  for  use  in  the  improvement  of  highways, 
and  that  the  same  be  distributed  among  the  highway  de- 
partments of  the  several  States  to  be  used  on  roads  con- 
structed in  whole  or  in  part  by  Federal  aid    *     •     *." 

This  transfer,  however,  is  strictly  at  the  discretion  of  the 
Secretary  of  War.  It  does  not  embrace  all  available  war 
material,  equipment,  or  supplies,  but  only  such,  not  needed 
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for  purposes  of  the, War  Department,  as  are  suitable  for 
use  in  the  improvement  of  highways,  to  be  used  on  roads 
constructed  in  whole,  or  in  part,  by  Federal  aid. 

The  words  "equipment"  and  "supplies"  contained  in 
said  section  naturally  would  include  any  equipment  of  the 
character  described,  whether  propelled  by  motor  or  other 
power.  This  definition  is  recognized  in  the  Act  making  ap- 
propriations for  the  Army  for  the  fiscal  year  1920  (Public 
No.  7 — 66th  Cong.),  which  grants  to  the  Secretary  of  War, 
in  addition  to  the  authority  to  deliver  property  to  the  De- 
partment of  Agriculture  and  the  Post  Office  Department, 
authority  "to  sell  any  surplus  supplies^  including  motor 
trucks  and  automobiles,"  etc.,  thus  expressly  including 
them  under  the  term  supplies.  I  do  not  understand  it  is 
contended  that  the  language  of  section  7  of  the  Act  of  Feb- 
ruary 28,  1919,  did  not  authorize  the  transfer  of  motor- 
propelled  vehicles  suitable  for  the  use  therein  specified 
when  enacted ;  but  the  contention  is  that  so  much  of  said 
act  as  confers  such  authority  is  repealed  by  the  Act  of  July 
19, 1919. 

Section  5  of  the  Act  of  July  19, 1919,  authorizes  the  Sec- 
retary of  War  to  transfer,  by  way  of  sale,  any  unused  and 
surplus  motor-propelled  vehicles  and  motor  equipment  of 
any  kind  to  any  branch  of  the  Government  service  having 
appropriations  available  for  its  purchase,  and  provides 
how  the  price  is  to  be  determined;  makes  it  the  duty  of 
every  official  of  the  Government  having  such  purchases  in 
charge  to  procure  the  same  from  such  unused  or  surplus 
stock  if  possible ;  and  further  provides : 

"  That  hereafter  no  transfer  of  motor-propelled  vehicles 
and  motor  equipment,  unless  specifically  authorized  by  law, 
shall  be  made  free  of  charge  to  any  branch  of  the  Govern- 
ment service." 

There  is  no  express  repeal  in  this  Act  of  any  appropria- 
tions of  equipment  which  had  been  made  in  preceding 
Acts. 

As  already  stated,  the  Act  of  February  28,  1919,  did  not 
authorize  the  Secretary  of  War  to  transfer  to  the  Secre- 
tary of  Agriculture  all  sorts  of  available  war  material, 
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equipment,  etc.,  but  only  such  as  are  suitable  for  use  in  the 
improvement  of  highways,  designating  that  the  same  is  to 
be  used  on  roads  constructed  in  whole  or  in  part  by  Federal 
aid;  and  did  not  give  to  the  Secretary  of  Agriculture  or 
any  one  else  any  right  to  require  a  transfer  if  the  Secretary 
in  the  exercise  of  his  discretion  should  decline  to  so 
transfer. 

There  is,  however,  no  limitation  on  the  equipment  so 
transferable,  because  of  the  power  by  which  propelled. 
It  would  include  any  equipment  to  be  used  in  connection 
with  road  construction,  including  road  maintenance,  which 
the  Secretary  of  War  in  the  exercise  of  his  discretion  de- 
cided could  be  so  used.  It  would  not  include  vehicles  gen- 
erally unless  to  be  used  in  such  connection. 

I  do  not  think  this  Act  is  repealed  by  the  Act  of  July  19, 
1919: 

First,  this  last  Act  does  not  expressly  repeal  these  pre- 
ceding Acts. 

Second,  repeals  by  implication  are  not  favored,  and 
former  Acts  should  if  possible  be  construed  together  with 
later  Acts,  and  I  think  subh  construction  is  here  possible. 

Third,  the  Act  of  July  19,  1919^  does  not  purport  to  deal 
with  all  war  supplies,  motor-propelled  equipment,  etc.,  but 
only  with  the  unused  and  surplus  equipment  of  that  char- 
acter, and  in  the  absence  of  express  repeal  of  previous  ap- 
propriations, it  naturally  means  the  equipment  remaining, 
not  needed  for  the  uses  of  the  War  Department,  land  not 
already  appropriated  to  other  specific  uses  by  an  Act  of 
Congress. 

Fourth,  the  chief  purpose  seems  to  have  been  not  to 
change  former  appropriations  of  such  material  but  to  pro- 
vide how  the  siuplus  not  heretofore  provided  for  should 
be  disposed  of.  This  is  evidenced  further  by  the  fact  that 
in  the  case  of  strictly  Government  service,  where  a  specific 
free  use  has  been  granted,  it  is  excepted  from  the  general 
prohibition  of  free  use,  and  the  scheme  of  the  Act. 

Fifth,  if  the  phrase  "Government  service  ^  is  given  the 
restricted  meaning  of  the  actual  use  in  service  by  a  depart- 
ment of  the  Government  itself,  then  the  phrase  does  not 
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relate  to  such  a  service  as  results  from  the  distributioD  of 
this  material  through  the  Secretary  of  Agriculture,  and  the 
provision  in  the  proviso  prohibiting  free  use  in  Govern- 
ment service,  except  where  expressly  given  by  statute,  does 
not  refer  to  this  appropriation  of  equipment  to  the  Secre- 
tary of  Agriculture.  If  the  words  "  Government  service  " 
are  to  be  given  a  broader  signiflcation  and  taken  to  include 
such  service  as  that  provided  for  by  the  Act  of  February 
28,  1919,  then  the  Act  of  February  28,  1919,  would  be  a 
specific  authority  of  law  for  such  use,  embraced  in  the  ex- 
ception in  the  proviso  prohibiting  generally  a  free  use  in 
Government  service. 

I  am  therefore  of  opinion  that  the  power  of  the  Secre- 
tary of  War  remains  in  full  force  "  in  his  discretion  to 
transfer  to  the  Secretary  of  Agriculture  all  available  war 
material,  equipment,  and  supplies  not  needed  for  the  pur- 
poses of  the  War  Department,  but  suitable  for  use  in  the 
improvement  of  highways  *  *  *  to  be  used  on  roads 
constructed  in  whole  or  in  part  by  Federal  aid.'' 

This  power,  however,  leaves  it  discretionary  with  the 
Secretary  of  War  as  to  whether  he  will  transfer  the  mate- 
rial, equipment,  or  supplies  specified  to  the  Secretary  of 
Agriculture.  The  Secretary  of  Agriculture  has  no  right 
to  demand  such  transfer.  AVhen  the  property  mentioned 
is  transferred  the  duty  and  power  of  the  Secretary  of  Agri- 
culture begins,  but  until  such  transfer  is  made  the  Secre- 
tary of  War  can,  in  the  exercise  of  his  discretion,  refuse  to 
transfer. 

Respectfully, 

A.  MITCHELL  PALMER 

To  the  Secretary  of  Agriculture. 


WAR    CONTRACTS— TIME    FOR    PRESENTING    CLAIMS. 

The  Act  of  March  2,  1919  (40  Stat.  1272),  providing  reUef  In  cases 
of  contracts  connected  with  the  prosecution  of  the  war,  contains 
a  proviso  that  it  "  shall  not  authorize  payment  to  be  made  of  any 
claim  not  presented  before  June  30,  1919,  but  as  June  29,  1919 — 
the  last  day  for  the  presentment  of  claims — fell  upon  Sunday,  and 
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as  this  is  a  r^nedial  statute  and  should  be  liberally  construed,  the 
Secretary  of  War  is  authorized  to  consider  and  allow  proper 
claims  presented  on  June  30,  1919. 
Since  the  Act  of  March  2,  1919,  supra,  does  not  provide  how  or  to 
what  official  or  department  claims  coming  properly  under  it 
should  be  presented,  presentment  of  such  claims,  in  good  fnith,  to 
the  Railroad  Administration  and  to  tlie  Auditor  for  the  Navy  De- 
partment on  or  before  June  30,  1919,  would  be  sufficient 

Department  of  Justice, 

October  10, 1919. 

Sir:  In  your  letter  of  September  9,  1919,  you  call  my 
attention  to  the  Act  of  March  2,  1919  (40  Stat.  1272),  en- 
titled "An  Act  to  provide  relief  in  cases  of  contracts  con- 
nected with  the  prosecution  of  the  war,  and  for  other 
purposes." 

You  request  my  opinion  upon  two  questions  arising 
under  said  Act : 

First :  Whether  the  following  proviso  of  said  Act,  "  Pro- 
vided further.  That  this  Act  shall  not  authorize  payment 
to  be  made  of  any  claim  not  presented  before  June  thir- 
tieth, nineteen  hundred  and  nineteen,"  precludes  you  from 
considering  claims  presented  on  June  30,  1919. 

You  direct  my  attention  to  the  fact  that  June  29,  1919, 
fell  on  Sunday,  and  also  that  June  30  is  the  end  of  the 
governmental  fiscal  year. 

Second.  As  to  whether  certain  claims  coming  properly 
under  this  Act,  which  were  presented  to  the  United  States 
Kailroad  Administration  and  to  the  Auditor  for  the  Navy 
Department,  prior  to  June  30,  but  were  not  transmitted  to 
the  War  Department  by  the  Railroad  Administration  or 
the  Navy  Department  until  after  June  30,  1919,  can  be 
considered  by  you. 

The  Act  of  March  2,  1919,  is  an  Act  to  provide  relief,  a 
remedial  statute,  to  be  liberally  construed  so  that  the  pur- 
pose for  which  it  was  passed  may  be  effected  and  not 
defeated.  If  the  Act  is  strictly  construed,  the  proviso  that 
it  "shall  not  authorize  the  payment  of  claims  not  pre- 
sented before  June  30, 1919,"  would  necessarily  make  June 
29, 1919,  the  last  day  upon  which  claims  could  be  pi^esented, 
the  word  "  before  "  being  a  word  of  narrow  meaning. 
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Assuming,  therefore,  that  this  construction  must  be  given 
to  this  provision,  and  that  June  29,  1919,  was  the  last  day 
for  the  presentation  of  claims,  then  the  fact  that  this  last 
day  fell  upon  Sunday  calls  for  the  application  of  the  rule 
that  when  the  last  day  within  which  a  deed  is  to  be  per- 
formed falls  on  Sunday  that  day  is  to  be  excluded,  and  the 
act  may  be  done  upon  the  succeeding  day.  {Monroe  Cattle 
Co.  V.  Becker^  147  U.  S.  47;  Street  v.  United  States^  133 
U.  S.  299-80() ;  Pressed  Steel  Car  Co.  v.  Eastern  Ry.  Co,, 
121  Fed.  609;  Hammond  v.  American  Life  Ins.  Co.,  10 
Gray,  306.) 

My  opinion  upon  your  first  question,  therefore,  is  that 
on  account  of  the  nature  of  this  statute  and  the  situation 
that  it  was  intended  to  remedy,  you  are  authorized,  under 
the  rule  which  I  have  mentioned,  to  consider  and  allow 
proper  claims  presented  on  June  30,  1919. 

Answering  your  second  question,  there  is  no  provision  in 
the  Act  under  consideration  which  requires  claims  to  be 
filed  with  you  or  in  your  office.  That  they  should  be  filed 
with  you  or  in  your  office  is  the  inference  that  arises  from 
the  fact  that  the  Act  expressly  authorizes  you  to  adjust, 
pay,  and  discharge  proper  claims.  The  claims,  however, 
may  arise  from  agreements  entered  into  "by  any  officer 
or  agent"  acting  under  your  "authority,  direction,  or  in- 
struction, or  that  of  the  President,^'*  The  Act  provides  that 
the  claims  must  be  presented  before  June  30;  it  does  not 
provide  how  or  to  what  official,  or  department  they  should 
be  presented.  In  the  absence  of  such  provision,  presenta- 
tion of  such  claims,  in  good  faith,  to  the  Eailroad  Admin- 
istration and  to  the  Auditor  for  the  Navy  Department  on 
or  before  June  30, 1919,  would  be  sufficient.  In  fact,  in  the 
absence  of  direction  by  statute  or  regulation,  a  claimant 
would  naturally  present  his  claim  to  the  department  under 
which  the  claim  arose,  and  it  would  be  the  duty  of  that 
Department  to  transmit  such  claims  in  due  coui-se  to  you 
or  your  Department. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  War. 
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PORTO  RICAN  BOND  ISSUE. 

The  proposed  issue  of  bonds  to  the  amount  of  one  million  dollars 
for  the  construction  of  roads  and  bridges  In  Porto  Rico,  as  author- 
ized by  Act  No.  71  of  the  Legislative  Assembly  of  Porto  Rico  of 
April  13,  1916,  not  being  in  excess  of  7  per  cent  of  the  aggregate 
tax  valuation  of  its  property,  the  bonds  will,  if  issued  under  the 
conditions  prescribed  by  the  said  act  of  Porto  Rico  of  Apcil  13, 
1016,  be  valid  and  binding  obligations  of  the  people  of  Porto 
Rico. 

Department  of  Justice, 

October  17,  1919. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  September  30,  1919,  requesting  my  opinion  as  to 
the  legality  of  a  proposed  issue  of  bonds  of  the  people  of 
Poiio  Rico  to  the  amount  of  one  million  dollars,  for  the 
purpose  of  constructing  roads  and  bridges  in  Porto  Rico, 
the  said  issue  being  authorized  by  Act  No.  71  of  the  Legis- 
lative Assembly  of  Porto  Rico,  approved  April  13,  1916. 

The  opinions  of  Attorney  General  Gregory  of  August  11, 
1916,  and  August  19,  1918  (31  Op.  342),  passing  on  the 
validity  of  previous  bonds  issued  under  the  authority  of 
the  same  act  are  conclusive  as  to  the  power  of  the  people 
of  Porto  Rico  to  issue  the  bonds  in  question. 

It  appears  from  your  letter  of  September  30,  1919,  and 
is  confirmed  by  the  certificate  of  the  treasurer  of  Porto 
Rico  that  the  proposed  issue  will  not  cause  the  public  in- 
debtedness of  Porto  Rico  to  exceed  7  per  cent  of  the  aggre- 
gate tax  valuation  of  its  property. 

Inclosed  with  your  letter  is  a  certified  copy  of  the  resolu- 
tions adopted  by  the  Executive  Council  of  Porto  Rico  on 
August  6,  1919,  as  amended  on  Septeml)er  2,  1919,  stating 
the  form  in  which  the  said  bonds  are  to  l)e  issued.  The 
conditions  therein  prescribed  heve  been  compared  with  the 
governing  sections  of  the  act  of  April  13,  1916. 

You  are  advised  that  the  bonds,  if  issued  under  the  con- 
ditions so  prescribed,  will,  in  my  judgment,  be  valid  and 
binding  obligations  of  the  people  of  Porto  Rico. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  War. 
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REINSTATEMENT  OF  FORMER  GOVERNMENT  EMPLOYEES 
WHO  ENTERED  THE  MILITARY  OR  NAVAL  SERVICE. 

The  provision  of  the  Naval  Appropriation  Act  of  July  11, 1919,  which 
authorlases  the  reinstatement  of  former  Government  employees 
who  have  entered  the  military  or  naval  service  of  the  United 
States  in  the  war  with  Germany,  applies  to  all  branches  of  the 
Government  service. 

The  above  provision  requires  reinstatement  to  their  former  posi- 
tions under  the  Government  of  persons  commissioned  from  civil 
life. 

Said  provision  requires  the  restoration  of  a  former  Government  em- 
ployee only  if  his  former  position  is  still  in  existence,  but  it  does 
not  require  his  reinstatement  if  for  any  reason  the  position  he 
formerly  occupied  has  ceased  to  exist. 

Department  op  Justice, 

November  5, 1919. 

Sir  :  You  have  recently  leferred  to  me  a  letter  from  the 
Civil  Service  Commission,  dated  September  25,  1919,  re- 
questing of  me  an  expression  of  my  opinion  upon  several 
questions  involving  a  construction  of  the  following  pro- 
vision of  the  Act  approved  July  11,  1919  (Public  No.  8, 
66th  Congress) : 

"That  all  former  Government  employees  who  have  en- 
tered the  military  or  naval  service  of  the  United  States  in 
the  war  with  the  German  Government  shall  be  reinstated 
on  application  to  their  former  positions  if  they  have  re- 
ceived an  honorable  discharge  and  are  qualified  to  perform 
the  duties  of  the  position.** 

The  questions  and  the  answers  thereto  are  as  follows : 

"1.  Is  the  above  provision  restricted  to  reinstatements  in 
navy  yards,  naval  stations,  naval  ordnance  plants,  and 
naval  ammunition  depots  wuthin  the  terms  of  the  appro- 
priation to  which  it  is  attached  or  is  it  general  legislation 
applicable  to  all  branches  of  the  Government  service?  " 

It  seems  clear  that  this  provision  is  applicable  to  all 
branches  of  the  Government  service. 

"2.  Is  the  above  provision  mandatory  as  to  the  rein- 
statement to  their  former  positions  under  the  Government 
of  persons  commissioned  from  civil  life?  That  is,  persons 
who  were  neither  drafted  nor  enlisted?" 
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It  requires  reinstatement  to  their  former  positions  of  per- 
sons commissioned  from  civil  life.    The  Urgent  Deficiency 
Appropriation  Act  of  February  25,  1919  (40  Stat.  1164), 
contained  a  provision  practically  identical  with  the  one 
under  consideration  except  that  instead  of  the  words  "  who 
have  entered  "  the  expression  "  who  have  been  drafted  or 
enlisted  "  was  used    In  construing  that  clause  I  have  held 
in  two  opinions,  dated  April  14  and  May  12,  1919  (31  Op. 
452,  454),  that  the  provision  applied  to  all  who  were  either 
drafted  or  who  enlisted  as  privates  although  they  may  have 
subsequently  been  commissioned  as  officers,  but  did  not  in- 
clude those  who  were  commissioned  from  civil  life  without 
having  previously  enlisted  for  any  purpose.    But  the  words 
^  who  have  entered  "  are  clearly  broad  enough  to  include 
persons  commissioned  from  civil  life,  and  the  debates  in 
Congress  on  this  measure  (vol.  57,  Congressional  Record, 
p.  2865)  show  that  they  were  substituted  for  the  words 
'^who  have  been  drafted  or  enlisted"  contained  in  the 
clause  as  originally  introduced  for  the  express  purpose  of 
making  it  so  applicable. 

"3.  In  what  way  and  to  what  extent,  if  any,  is  the  above 
j-rovision  mandatory  when  the  former  position  of  the  em- 
ployee has  become  nonexistent  by  reason  of  cessation  of 
the  war  emergency,  completion  of  work,  exhaustion  of 
of  funds,  or  change  of  administrative  policy?  " 

As  I  said  in  my  opinion  of  May  12, 1919,  such  a  provision 
requires  the  restoration  of  a  former  Government  employee 
only  if  his  former  position  is  still  in  existence.  It  does  not 
require  his  reinstatement  if  for  any  reason  the  position  he 
formerly  occupied  has  ceased  to  exist. 
Respectfully, 

A.  MITCHELL  PALMER. 
To  the  President. 


54      Promissory  Notes  Given  to  Federal  Land  Baraks. 

PROMISSORY  NOTES  GIVEN  TO  FEDERAL  LAND  BANKS- 
STAMP  T^VX. 

Proniisory  notes  given  to  Fe<leral  land  l)anks  and  joint  stock  hind 
banks  secured  by  first  mortgages  are  not  subject  to  the  stamp  tax 
imposed  by  sulnllvlsion  6,  Schedule  A,  Title  XI,  of  the  Revenue 
Act  of  1918  (40  Stat.  1137). 

Department  of  Justice, 

November  7, 1919. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
request  for  an  opinion  as  to  whether  notes  executed  to  Fed- 
eral land  banks  or  joint-stock  land  banks  and  secured  by 
first  mortgages  are  subject  to  the  stamp  tax  imposed  by 
subdivision  6,  Schedule  A,  Title  XI,  of  the  Revenue  Act 
of  1918.     (40  Stat.  1137.) 

The  Act  of  July  17,  191G  (39  jStat.  360,  380),  authoriz- 
ing the  establishment  of  Federal  land  banks  and  joint- 
stock  land  banks,  provided  in  section  20  that — 
"  First  mortgages  executed  to  Federal  land  banks,  or  to 
joint-stock  land  banks,  ♦  ♦  *  shall  be  deemed  and 
held  to  be  instrumentalities  of  the  Government  of  the 
United  States,  and  as  such  they  and  the  income  derived 
therefrom  shall  be  exempt  from  Federal,  State,  municipal, 
and  local  taxation." 

Section  2  of  the  same  Act  provides : 

"That  w^ierever  the  term  'first  mortgage'  is  used  in 
this  Act  it  shall  be  held  to  include  such  classes  of  first  liens 
on  farm  lands  as  shall  be  approved  by  the  Federal  Farm^ 
Loan  Board,  and  the  credit  intruments  secured  thereby." 

Subdivision  0,  Schedule  A,  Title  XI,  of  the  Revenue  Act 
of  1918  is  as  follows: 

"  Drafts  or  checks  (payable  otherwise  than  at  sight  or  on 
demand)  upon  their  acceptance  or  delivery  within  the 
United  States  whichever  is  prior,  promissory  notes,  except 
bank  notes  issued  for  circulation,  and  for  each  renewal  of 
the  same,  for  a  sum  not  exceeding  $100,  2  cents;  and  for 
each  additional  $100  or  fractional  part  thereof,  2  cents.'' 
(40  Stat.  11^7.) 
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Your  request  for  an  opinion  involves  an  answer  to  the 
following  three  questions : 

1.  Are  the  notes  in  question  within  the  term  "  first  mort- 
gages "  in  the  Act  of  July  17,  1916  ? 

2.  Is  a  stamp  tax  payable  on  the  issuance  of  the  notes  in 
question  a  tax  upon  first  mortgages  within  the  meaning  of 
the  Act  of  July  17,  1916? 

3.  Does  the  Revenue  Act  of  1918  so  far  repeal  the  Act 
of  July  17, 1916,  as  to  levy  a  tax  on  notes  executed  to  Fed- 
eral land  banks  or  joint-stock  land  banks  and  secured  by 
first  mortgages? 

There  is,  in  my  opinion,  no  room  for  doubt  that  the  t^rm 
"  first  mortgage  "  as  used  in  the  Act  of  July  17,  1916,  in- 
cludes not  only  the  instrument  which  is  called  "  mortgage  " 
but  also  the  debt  which  is  evidenced  by  the  note  executed 
and  that  it  was  not  intended  that  any  tax  should  be  levied 
directly  on  either.  As  language  is  ordinarily  understood,  a 
tax  upon  such  a  note  is  undoubtedly  a  tax  upon  a  mortgage. 
ITie  banks  in  question  were  authorized  to  be  organized  as 
instruments  of  the  Government  and  are,  in  fact,  such  in- 
stnmients.  Their  functions  are  performed  by  loaning 
money  with  land  as  security,  and  the  instruments  for  per- 
forming this  function  are  notes  evidencing  the  debt  and 
mortgages  securing  them.  I  am  equally  clear  in  the  opin- 
ion that  a  tax  required  to  be  paid  in  order  to  give  validity 
to  a  note  is  in  every  sense  a  tax  upon  the  debt  evidenced 
by  the  note  and  that,  so  far  as  the  exemption  provided  by 
the  Act  of  1916  is  concerned,  there  is  no  distinction  between 
such  a  tax  and  a  tax  levied  directly  upon  a  mortgage. 
These  conclusions  are  supported  by  the  reasoning  in 
Thames  and  Mersey  Insurance  Company  v.  United  States^ 
237  U.  S.  19,  and  Ambrosini  v.  United  States,  187  U.  S.  1,  7. 

The  only  remaining  question  is  whether  the  Revenue 
Act  of  1918,  by  levying  generally  a  tax  upon  promissory 
TAotes  "  except  bank  notes  issued  for  circulation,"  has  re- 
pealed the  exemption  provided  in  the  Act  of  1916.  It  will 
be  seen  that  the  latter  Act  makes  no  reference  to  mortgages. 
It  is  true,  however,  that,  in  general,  the  tax  would  apply  to 
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a  promissory  note  although  it  may  be  secured  by  mortgage 
It  must  be  remembered,  however,  that  when  the  Act  of  191( 
was  passed  the  Act  of  October  22,  1914,  which  imposed  \ 
similar  tax  upon  promissory  notes,  was  in  effect.  The  re 
suit  of  the  general  exemption  provided  for  in  the  Act  o 
1916  was  therefore  to  make  an  exception  under  the  Act  o 
1914  to  such  notes  as  are  now  in  question.  No  part  of  thi 
Act  of  1916  is  repealed  by  the  Act  of  1918  unless  such  re 
peal  results  by  implication.  And  a  subsequent  Act  is  nevei 
held  to  repeal  a  former  if  the  two  can  stand  together  an( 
unless  harmony  between  them  is  impossible.  State  v.  StoU 
17  Wall.  425,  431 ;  Chew  Heong  v.  United  States,  112  U.  S 
536,  549.  Again,  while  the  general  rule  is  that  a  later  Ac 
must  control  when  in  conflict  with  an  earlier  Act,  this  ml 
is  not  of  universal  application.  If  the  earlier  Act  is  specia 
legislation  and  the  later  Act  general  legislation,  the  specia 
legislation  will  not  be  overthrown  by  any  mere  inference  o; 
implication  to  be  found  in  the  subsequent  general  legisla 
tion.  Rosencrans  v.  United  StateSi^  165  U.  S.  257,  262.  ! 
do  not  find  anything  in  the  Revenue  Act  of  1918  indicating 
a  purpose  to  repeal  the  exemption  provided  by  the  Act  o 
1916,  nor  do  I  think  there  is  anything  fr^m  which  an  in 
ference  to  that  effect  can  fairly  be  drawn.  I  am  therefor 
of  the  opinion  that  the  exemption  contained  in  the  Act  o 
1916  is  in  no  way  affected  by  the  Act  of  1918. 

I  therefore  agree  with  the  Solicitor  of  Internal  Eevenui 
tliat  promissory  notes  given  to  Federal  land  banks  an( 
joint-stock  land  banks  secured  by  first  mortgages  are  no 
subject  to  the  stamp  tax  imposed  by  subdivision  6,  Sched 
ule  A,  Title  XI,  of  the  Revenue  Act  of  1918.  (40  Stat 
1137.) 

Respectfully, 

A.  MITCHELL  PALMER. 
To  the  Secretary  or  the  Treasury. 
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AUEN  PROPERTY  CUSTODIAN— ALLOWANCES  OF  CLAIMS 

WHILE  SUITS  PENDING. 

Wbere  suit  Is  filed  pursuant  to  the  provisions  or  section  9  of  the 
Trading  with  the  Enemy  Act  for  the  recovery  of  specific  enemy 
property,  such  property  must  be  retained  by  the  Alien  Property 
Custodian  or  by  the  Treasurer  of  the  United  States  until  the 
litigation  is  determined ;  and  where  suit  is  instituted  to  recover  a 
debt,  funds  to  the  amount  of  the  debt  plus  probable  costs  must, 
if  available,  be  retained  by  the  Government,  but  any  surplus 
over  such  amount  is  unaffected  by  the  pending  suit  and  remains 
tree  to  be  dealt  with  as  the  law  directs. 

DEPARTBfBNT  OF  JuSTICB, 

November  16^  1919. 

Sir  :  You  have  asked  my  opinion  upon  the  question : 

"  Whether  the  filing  of  a  suit  pursuant  to  the  provisions 
of  section  9  (of  the  Trading  with  the  Enemy  Act)  sus- 
pends the  right  to  withdraw  funds  from  the  Treasury  of 
the  United  States  for  the  purpose  (1)  of  paying  expenses 
incurred  in  and  about  securing  possession  of  enemy  prop- 
erty or  in  administering  the  same;  and  (2)  of  paying 
claims  allowed  by  the  Attorney  General  pursuant  to  the 
provisions  of  section  9  of  the  Trading  with  the  Enemy  Act, 
afi  amended  f " 

Section  9  as  amended  is  as  follows  (Public  No.  6,  66th 
Congress) : 

**  That  any  person  not  an  enemy  or  ally  of  enemy  claim- 
ing any  interest,  right,  or  title  in  any  money  or  other  prop- 
erty which  may  have  been  conveyed,  transferred,  assigned, 
delivered,  or  paid  to  the  Alien  Property  Custodian  here- 
under, and  held  by  him  or  by  the  Treasurer  of  the  United 
States,  or  to  whom  any  debt  may  be  owing  from  an  enemy 
or  ally  of  enemy  whose  property  or  any  part  thereof  shall 
have  been  conveyed,  transferred,  assigned,  delivered,  or 
paid  to  the  Alien  Property  Custodian  hereunder,  and  held 
by  him  or  by  the  Treasurer  of  the  United  States,  may  file 
with  the  said  custodian  a  notice  of  his  claim  under  oath 
and  in  such  form  and  containing  such  particulars  as  the 
said  custodian  shall  require ;  and  the  President,  if  applica- 
tion is  made  therefor  by  the  claimant,  may  order  the  pay-, 
ment,  conveyance,  transfer,  assignment,  or  delivery  to  said 
claimant  of  the  money  or  other  property  so  held  by  the 
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Alien  Property  Custodian  or  by  the  Treasurer  of  the 
United  States  or  of  the  interest  therein  to  which  the  Presi- 
dent shall  determine  said  claimant  is  entitled :  Provided^ 
That  no  such  order  by  the  President  shall  bar  any  person 
from  the  prosecution  of  any  Suit  at  law  or  in  equity  against 
the  claimant  to  establish  any  right,  title,  or  interest  which 
he  may  have  in  such  money  or  other  property.  If  the  Presi- 
dent shall  not  so  order  within  sixty  days  after  the  filing 
of  such  application  or  if  the  claimant  shall  have  filed  the 
notice  as  above  required  and  shall  have  made  no  applica- 
tion to  the  President,  said  claimant  may,  at  any  time  be- 
fore the  expiration  of  six  months  after  the  end  of  the  war 
institute  a  suit  in  equity  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  or  in  the  district  court  of  the  United 
States  for  the  district  in  which  such  claimant  resides,  or,  if 
a  corporation,  where  it  has  its  principal  place  of  business 
(to  which  suit  the  Alien  Property  Custodian  or  the  Treas- 
urer of  the  United  States,  as  the  case  may  be,  shall  be 
made  a  party  defendant),  to  establish  the  interest,  right, 
title,  or  debt  so  claimed,  and  if  suit  shall  be  so  instituted 
then  the  money  or  other  property  of  the  enemy,  or  ally  of 
enemy,  against  whom  such  interest,  right,  or  title  is  as- 
serted, or  debt  claimed,  shall  be  retained  in  the  custody  of 
the  Alien  Property  Custodian,  or  in  the  Treasury  of  the 
United  States,  as  provided  in  this  Act,  and  until  any  final 
judgment  or  decree  which  shall  be  entered  in  favor  of  the 
claimant  shall  be  fully  satisfied  by  payment  or  conveyance, 
transfer,  assignment,  or  delivery  by  the  defendant  or  by 
the  Alien  Property  Custodian  or  Treasurer  of  the  United 
States  on  order  of  the  court,  or  until  final  judgment  or 
decree  shall  be  entered  against  the  claimant,  or  suit  other- 
wise terminated :     *     *     *." 

Section  12,  after  providing  that  claims  made  by  enemies 
after  the  end  of  the  war  shall  be  settled  as  Congress  shall 
direct,  contains  the  proviso: 

"  That  on  order  of  the  President  as  set  forth  in  section 
nine  hereof,  or  of  the  court,  as  set  forth  in  sections  nine 
and  ten  hereof,  the  alien  property  custodian  or  the  Treas- 
urer of  the  United  States,  as  the  case  may  be,  shall  forth- 
with  convey,  transfer,  assign,  and  pay  to  the  person  to 
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whom  the  President  shall  so  order,  or  in  whose  behalf  the 
court  shall  enter  final  judgment  or  decree,  any  property  of 
an  enemy  or  ally  of  enemy  held  by  said  custodian  or  by 
said  Treasurer,  so  far  as  may  be  necessary  to  comply  with 
said  order  of  the  President  or  said  final  judgment  or  decree 
of  the  court."     (40  Stat.  424.) 

In  so  far  as  claims  to  the  ownership  of  identified  prop- 
erty or  of  a  particular  interest  therein  are  concerned,  the 
provision  of  section  9  for  the  retention  of  that  property  is 
easily  operative  and  clearly  controlling.  The  property  to 
which  the  plaintiff  asserts  an  interest,  rights,  or  title  must  be 
retained  by  the  Alien  Property  Custodian  or  by  the  Treas- 
urer of  the  United  States  until  the  matter  is  decided  and 
then  disposed  of  accordingly. 

With  respect  to  other  actions,  however,  the  question  is 
whether  the  mere  filing  of  any  suit,  for  whatever  amount 
and  on  whatever  grounds,  suspends  all  further  right  to 
deal  with  the  property  to  satisfy  other  claims  presented 
under  section  9  until  the  litigation  is  determined,  although 
for  example  the  amount  claimed  may  be  so  small  in  pro- 
portion to  the  amount  of  property  held  for  the  account  of 
the  enemy  defendant  as  practically  to  be  negligible. 

Such  a  construction  would  of  course  give  rise  to  a  con- 
flict between  section  9  and  section  12,  just  quoted.  Prop- 
erty could  not  be  conveyed  "  forthwith  "  to  satisfy  an  order 
of  the  President  or  a  judgment  or  decree  of  a  court  so  long 
as  any  suit  previously  filed  ren^ained  undisposed  of.  More- 
over, the  result  of  the  application  of  such  a  rule  would  ob- 
viously be  to  restrict  so  far  the  operation  of  section  9  as  to 
render  it  substantially  unworkable  and  to  make  the  prom- 
ise of  Executive  relief  in  certain  approximate  cases  illusory. 

The  first  and  second  paragraphs  of  section  12  require 
property  received  under  tlie  Act  to  he  held  by  the  Treas- 
urer of  the  United  States  and  the  Alien  Property  Custo- 
dian except  w^hen  ordered  paid  out  pursuant  to  the  terms 
of  sections  9  and  10  of  the  Act.  The  provision  for  reten- 
tion in  section  9  is  therefore  not  to  be  construed  as  a  gen- 
eral limitation  upon  the  power  of  these  officials,  but  rather 
as  a  special  measure  of  protection  given  to  those  bringing 
suits  under  that  section.    The  protection  which  such  a  plain- 
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tiff  desires  is  that  if  he  has  started  suit  the  Grovemment 
will  retain  in  its  possession  sufficient  property  of  the  enemy 
defendant  to  satisfy  his  judgment.  The  words  "  the  money 
or  other  property  of  the  enemy  ♦  ♦  ♦  shall  be  re- 
tained "  should  be  construed  to  carry  out  the  purpose  which 
Congress  appears  to  have  had  in  mind  in  using  them.  The 
Treasury  must  retain  sufficient  funds  of  the  enemy  de- 
fendant to  satisfy  any  suit  pending  against  him,  but  any 
surplus  over  each  amount  is  to  be  disposed  of  without  re- 
gard to  such  litigation. 

It  has  been  suggested  that  the  Custodian  may  have  taken 
over  as  belonging  to  a  given  enemy  defendant  property 
which  in  fact  belonged  to  some  other  enemy  and  that  this 
possibility  alters  the  situation.  This  is  put  concretely 
about  as  follows:  If  the  Custodian  has  taken  over  $1,000 
belonging  as  he  thinks  to  X,  upon  A's  filing  suit  for  $300, 
there  would  seem  to  remain  $700  which  belongs  to  X  and 
is  imaffected.  Suppose  then  a  claim  for  $300  is  presented 
by  E  and  being  thought  just  is  allowed  and  paid.  AH 
still  is  well.  But  suppose  there  now  appears  C  who  demon- 
strates that  X  only  had  $300  in  all  and  that  the  $700  re- 
maining in  the  Custodian's  hands  after  paying  B  in  fact 
belongs  to  him,  C.  He  would  be  entitled  to  it  and  the 
result  WQuld  be  that  the  Custodian  having  returned  to  C 
his  $400  and  having  paid  B  the  $300  which  actually  be- 
longed to  X,  it  results  that  he  has  not  retained  in  his  hands 
the  money  to  satisfy  A's  claim  and  has  not  complied  with 
the  statute.  Since  the  Custodian  can  never  be  absolutely 
sure  that  some  such  situation  does  not  exist  in  any  given 
case  it  results  that  upon  the  filing  of  any  suit  further 
claims  against  the  estate  in  question  can  be  dealt  with  only 
at  the  risk  of  exposing  the  Custodian  to  the  peril  of  having 
violated  the  law.  When  one  realizes  that  this  means  that 
the  filing  of  suit  upon  a  disputed  claim  of  said  $100  would 
prevent  the  allowance  of  other  recognized  claims  against 
an  estate  running  into  the  millions  in  value,  it  is  seen  that 
the  result  is  one  which  one  should  be  slow  in  reaching. 

Indeed  other  illustrations  may  readily  be  suggested 
which  emphasize  the  danger  of  over  literal  reading  and  ap- 
plications of  the  statute.    Suppose  A  makes  a  claim  against 
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"X  in  an  amount  larger  than  that  shown  by  the  Custodian's 
records  to  be  held  by  him  for  X.    It  is  of  course  again  im- 
possible for  the  Custodian  to  be  absolutely  sure  that  he  has 
not  taken  some  property  belonging  to  X  as  the  property 
of  some  other  enemy.    Applying  the  reasoning  just  exam- 
ined, no  claims  can  be  allowed  against  any  estate  other  than 
X's,  although  no  suits  have  been  filed  against  those  enemies, 
^est  the  Custodian  should  fail  to  retain  to  satisfy  A,  prop- 
erty really  X's  but  not  known  so  to  be. 

To  such  a  situation  the  rule  laid  down  by  Chief  Justice 
^^ill^T  in  Lau  Ow  Bew  v.  United  States^  144  U.  S.  47,  59, 
^  ;frequently  quoted  with  approval,  is  applicable.     The 
^*'ef  Justice  said: 

.    -Nothing  is  better  settled  than  that  statutes  should  re- 

ive    ^    sensible  construction,  such  as  will  effectuate  the 

€isla.t.ive  intention,  and,  if  possible,  so  as  to  avoid  an  un- 

st  Or*  an  absurd  conclusion.    Church  of  the  Holy  Trinity 

^   ^-^ited  States^  143  U.  S.  457;  Henderson  v.  Mayor  of 

482^    ^^^*»  ^^  ^-  ^-  ^^®»  United  States  v.  Kirhy,  7  Wall. 

^^^txtes  V.  National  Bank,  100  U.  S.  239." 

^     ^^    section  is  susceptible  of  construction  which  will  ef- 

Y^t:^  the  legislative  intention  and  avoid  these  extreme 

^        -*^^^^    I  think  it  requires  the  Custodian  and  the  Treas- 

^g^^        tX)  deal  with  the  situation  as  it  appears  from  their 

est    "iT^^*    ^^®^®  *  ^^^^  ^^  fi^®^  under  section  9  seeking  to 

-j^      ^lish  a  debt  due  from  an  enemy  the  jurisdiction  itself 

^j^-^    >  ^t  least  in  ordinary  cases,  depend  upon  these  records 

1^       ^-l^eir  verity.    Such  a  plaintiff  must,  I  think,  be  taken 

^^^^ept  the  determinations  of  ownership  made  by  the 

iu  ^^^^^^'^ — ^^  determination  which  gives  the  plaintiff  his 

^^^iction  and  makes  effective  his  remedy. 
j^^^^    I  have  said  where  specific  property  is  claimed  it 
^   ^^^  l)e  retained.    Where  the  suit  is  to  recover  a  debt  funds 
j^^  V^^  amount  of  the  debt  plus  probable  costs,  must,  if 
•    ^l^ble  be  retained.    Beyond  that  the  remaining  corpus 
/^^*>^^  estate  is  unaffected  by  the  pending  suit  and  remains 
^^  to  be  dealt  with  as  the  law  directs. 
Eespectfully, 

A.  MITCHELL  PALMER. 
'^^  o  the  Amen  Property  Custodian. 
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EXPORTATION  OF  LIQUORS  IN  BONDED  WAREHOUSES. 

Liquors  shipped  to  the  United  States  prior  to  September  1,  1917, 
and  placed  in  bonded  warehouses  under  the  provisions  of  Joint 
Resolution  No.  99,  approved  October  6,  1917,  may  now  by  virtue 
of  section  600  (b)  of  the  Revenue  Act  of  1918  be  lawfully  ex- 
ported, although  more  than  one  year  has  elpased  from  their 
entry  Into  the  United  States,  the  prohibition  of  the  exporting  of 
liquors  under  the  Eighteenth  Amendment  to  the  Constitution  not 
having  yet  become  effective. 

Opinion  of  March  18,  1919  (31  Op.  392),  modified. 

Department  of  Justice, 

December  2,  1919. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  November  8,  calling  attention  to  the  opinion  of 
the  Attorney  General,  dated  March  18,  1919  (31  Op.  392), 
and  to  section  600  (6)  of  the  Revenue  Act  of  1918  (40  Stat. 
1105),  approved  February  24,  1919,  and  inquiring  whether 
under  the  provisions  of  the  Act  last  referred  to  liquors 
which  were  placed  in  bonded  warehouses  under  Joint'Resi> 
lution  No.  99,  of  October  6,  1917  (40  Stat.  427),  may  now 
be  exported  notwithstanding  they  were  not  exported  dur- 
ing the  one  year  following  their  entry  into  the  United 
States. 

Joint  Resolution  No.  99  provided  that  distilled  spirits 
which  had  been  shipped  from  any  foreign  country  to  the 
United  States  prior  to  September  1,  1917,  might  be  en- 
tered in  bonded  warehouses  under  bond  conditioned  for 
the  export  of  such  goods  to  some  foreign  country  within 
the  period  of  one  year  from  and  after  the  entry  thereof 
into  the  United  States.  In  the  opinion  of  the  Attorney 
General  referred  to  it  was  held  that  in  all  cases  in  which 
the  owner  of  such  liquors  failed  to  export  them  within  12 
months  his  right  to  export  expired,  and  that  thereafter 
they  remained  in  the  bonded  warehouse  subject  to  section 
2971  of  the  Revised  Statutes,  and  would  be  subject  to  be 
forfeited  to  the  Government  if  suflfered  to  remain  in  the 
wareliouse  as  long  as  three  years,  excluding  any  time  when 
their  exportation  or  transshipment  should  be  prevented  by 
an  order  of  the  President,  unless  Congress  should,  in  the 
meantime,  give  relief  by  providing  for  their  removal  in 
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some  other  way  than  that  provided  by  Joint  Resolution 
No.  99.  When  the  opinion  was  prepared  the  Revenue  Act 
of  1918  had  just  been  passed,  and  the  provisions  of  section 
600  (6)  referred  to  escaped  attention.  That  section  pro- 
vides that  any  liquors  which  may  be  in  any  customs  bonded 
warehouse  under  the  customs  laws  on  the  date  that  the 
War  Prohibition  Act  should  take  effect  shall  be  permitted 
to  remain  therein  without  payment  of  any  taxes  or  duties 
thereon  beyond  the  three-year  period  provided  in  section 
2971  of  the  Revised  Statutes  during  such  period  of  pro- 
hibition, and  adds,  "and  may  be  exported  at  any  time 
during  such  extended  period."  I  am  of  opinion  that  this 
section  affords  the  relief  which  it  is  said  in  the  opinion 
referred  to  Congress  was  competent  to  give.  It  follows 
that  liquors  shipped  to  the  United  States  prior  to  Septem- 
ber 1,  1917,  and  placed  in  bonded  warehouses  under  the 
provisions  of  Joint  Resolution  No.  99  may  now  be  law- 
fully exported,  although  more  than  one  year  has  elapsed 
from  their  entry  into  the  United  States,  the  prohibition  of 
the  exporting  of  liquors  under  the  Eighteenth  Amendment 
not  having  yet  become  effective. 

Respectfully,  ^   MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasury. 


TAX    ON    TRANSPORTATION— COLLECTION    THEREOF    BY 

DISTRAINT. 

The  amounts  paid  for  the  transportation  of  persons  or  property 
on  ferryboats  operated  by  the  commissioners  of  King  County, 
Wash.,  upon  Puget  Sound  between  the  county  and  city  of  Seattle, 
are  subject  to  the  tax  imposed  by  section  500  of  the  Revenue  Act 
of  1918,  and  it  is  competent  to  proceed  to  distrain  in  this  case 
provided  the  proceeding  is  against  only  property  which  is  not  held 
and  used  by  the  county  for  governmental  purposes. 

Inasmuch,  however,  as  this  is  a  controversy  between  the  Govern- 
ment and  a  political  division  of  a  State,  it  might,  be  more  ap- 
propriate to  proceed  by  a  suit  against  the  county  and  the  commis- 
sioners rather  than  by  a  summary  proceeding  of  distraint. 

Department  of  Justice. 

December  8,  1910. 

Sir:  I  Imve  the  honor  to  acknowledge  receipt  of  your 
letter  of  October  27  requesting  an  opinion  upon  the  follow- 
ing facts: 
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The  commissioners  of  King  County,  Wash.,  operate  a 
line  of  ferryboats  upon  Puget  Sound  between  the  county 
and  the  city  of  Seattle.  The  question  arises  as  to  whether 
the  amounts  paid  for  the  transportation  of  persons  or  prop- 
erty on  such  ferryboats  are  subject  to  the  tax  imposed  by 
section  500  of  the  Revenue  Act  of  1918,  and  further  whether 
such  taxes  can  properly  be  collected  by  assessment  and  dis- 
traint. Section  500  (40  Stat.  1101,  1102)  of  the  Act  in 
question  provides: 

"  That,  from  and  after  April  1, 1919,  there  shall  be  levied, 
assessed,  collected,  and  paid,  in  lieu  of  the  taxes  imposed 
by  section  500  of  the  Revenue  Act  of  1917  ...  A  tax 
equivalent  to  8  per  centum  of  the  amount  paid  for  the 
transportation  on  or  after  such  date  of  persons  by  rail  or 
water  .  •  .  from  one  point  in  the  United  States  to  another 
.  .  .  not  including  the  amount  paid  for  commutation  or 
season  tickets  for  trips  less  than  thirty  miles,  or  for  trans- 
portation the  fare  for  which  does  not  exceed  42  cents." 

Section  501  (40  Stat.  1102)  provides: 

"  The  taxes  imposed  by  section  500  shall  be  paid  by  the 
person  paying  for  the  service  or  facilities  rendered." 

Section  502  requires  each  person  receiving  any  payment 
referred  to  in  section  500  to  collect  the  amount  of  the  tax 
and  to  make  monthly  returns  and  pay  over  the  tax  so  col- 
lected. 

The  tax,  in  fact,  is  imposed  upon  those  who  use  facilities 
for  travel.  But  even  if  it  was  a  tax  upon  the  amounts  col- 
lected by  the  county  as  compensation  for  transportation,  I 
can  not  doubt  that  such  amounts  would  be  subject  to  the 
tax  imposed  by  section  500  of  the  Revenue  Act.  In  operat- 
ing a  ferry  the  county  and  its  commissioners  are  not  per- 
forming governmental  functions.  It  is  well  settled  that 
the  exemption  from  taxation  of  the  governmental  agencies 
of  a  State  does  not  extend  to  a  business  of  a  private  nature, 
although  conducted  by  a  State.  (South  Carolina  v.  United 
States,  199  U.  S.  437.) 

It  is  equally  well  settled  that  the  Federal  Government 
may  require  those  through  whose  hands  money  subject  to 
tax  passes  to  collect  a  tax.  {Merchants'*  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  465,  466;  Home  Savings  Bank  v.  Des 
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Moines^  505  U.  S.  503 ;  National  Bank  v.  Commonwealth^ 
9  WaUace  353,  360.) 

Failing  to  make  the  collection  required  such  parties  of 
course  become  liable  to  pay  the  tax  out  of  the  moneys 
which  they  actually  receive.  At  any  rate  under  this  Act 
the  persons  receiving  payments  made  for  transportation  are 
expressly  required  to  pay  the  tax  to  the  Government. 

I  am  also  of  opinion  that  a  county  engaging  in  private 
business  and  using  property  for  that  purpose  is,  like  an  in- 
dividual, subject  to  the  acts  permitting  taxes  to  be  col- 
lected by  distraint.  I  think,  therefore,  it  would  be  com- 
petent to  proceed  to  distrain  in  this  case  provided  the  pro- 
ceeding is  against  only  property  which  is  not  held  and  used 
by  the  county  for  governmental  purposes. 

Inasmuch,  however,  as  this  is  a  controversy  between  the 
Government  and  a  political  division  of  a  State  it  would  be 
well  to  consider  if  it  will  not  be  more  appropriate  to  pro- 
ceed by  a  suit  against  the  county  and  the  conmiissioners 
rather  than  by  the  summary  proceeding  of  distraint. 
Respectfully, 

ALEX.  C.  KING, 
Acting  Attorney  General. 

To  the  Secbetart  op  the  Treasury. 


ELJGIBILITY   OP   ALIEN   ENEMIES   TO    BENEFITS    UNDER 

THE  WAR  RISK  INSURANCE  ACT. 

1.  A  person  who  Is  designated  by  the  Trading  with  the  Enemy  Act 

or  by  proclamation  of  the  President  Issued  pursuant  to  that 
Act  as  an  enemy  or  aUy  of  enemy  is  eligible  as  beneficiary 
of  the  compensation  and  Insurance  established  by  the  War 
Risk  Insurance  Act,  but  is  not  eligible  as  a  beneficiary  of  the 
allotment  and  family  allowance  provisions  of  the  Act ;  but  no 
compensation  or  insurance  benefits  can  be  paid  to  such  persons 
during  the  continuance  of  the  war. 

2.  Technical  enemy  aliens  (such  as  unnaturalized  Germans)  resi- 

dent in  the  United  States  are  eligible  as  beneficiaries  of  all 
of  the  benefits  provided  by  the  War  Risk  Insurance  Act, 
provided  they  have  been  licensed  by  the  President  as  provided 
in  that  Act  If  not  so  licensed,  they  stand  on  the  same  foot- 
ing with  the  i)ersons  described  in  paragraph  No.  1,  above. 
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3.  (a)  The  persons  referred  to  In  paragraph  No.  1,  are  eligibU 

as  beneficiaries  of  the  compensation  and  Insurance  provi- 
sions from  the  time  when  such  benefits  accrue.  But  pay 
ment  of  accrued  benefits  must  be  deferred  until  the  date  ol 
the  legal  establishment  of  peace  by  proclamation  or  other 
wise.  Licensed  persons  referred  to  In  paragraph  No.  2  ar< 
entitled  to  receive  all  benefits  as  they  accrue. 
(6)  The  signing  of  the  armistice  on  November  11,  1918,  did  nol 
terminate  the  war,  and  hence  has  no  effect  upon  any  of  the 
Statements  made  above. 

(c)  After  the  establishment  of  peace,   the  persons  above  helc 

to  be  eligible  as  beneficiaries  are  entitled  to  receive  th( 
benefits  relating  back  and  covering  the  period  between  theii 
accrual  and  the  establishment  of  peace. 

(d)  An  enemy  alien  resident  In  any  territory,  or  citizen  or  sub 

Ject  of  an  ally  of  an  enemy  resident  outside  of  the  Unitec 
States,  designated  as  a  beneficiary  of  the  insurance  provi 
sion  is  entitled  to  receive  after  the  establishment  of  peac< 
all  installments  that  have  accrued  prior  to  peace. 

4.  Benefits  the  payment  of  which  is  deferred  until  after  peace  ma^ 

properly  be  paid  to  the  Allen  Property  Custodian,  but  this  U 
unnecessary,  as  they  may  just  as  well  remain  in  the  Treasury 

5.  What  has  been  said  above  of  alien  enemies  or  allies  of  enemies 

applies  to  citizens  of  the  United  States  or  subjects  of  non 
enemy  countries  who  were  resident  in  enemy  territory  oi 
territory  of  an  ally  of  the  enemy  during  the  present  war  oi 
interned  in  such  country,  so  long  as  such  status  continues. 

Department  of  Justice, 

Dece7nber  8, 1919. 

Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your  let- 
ter requesting  an  opinion  touching  the  right  of  those  in 
the  military  and  naval  service  to  name  as  beneficiaries  oi 
the  several  benefits  established  by  the  War  Risk  Insurance 
Act  persons  within  the  classes  prescribed  by  that  Act  but 
who  are  alien  enemies  or  allies  of  enemies. 

The  War  Risk  Insurance  Act  provides  for  three  classes 
of  benefits: 

1.  An  allotment  by  the  soldier  or  sailor  of  a  part  of 
his  pay,  and,  in  certain  cases,  the  supplementing  of  this 

-^allotment  by  a  sum  to  be  paid  by  the  Government  and 
known  as  family  allowance. 

2.  (Compensation  for  injuries  or  death  resulting  from 
the  service  to  be  paid  in  case  of  disability  to  the  soldier  or 
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sailor  himself,  and  in  case  of  death  to  designated  persons 
within  certain  classes  of  relationship  to  him. 

3.  Insurance  against  death  or  disability  to  be  payable 
in  case  of  disability  to  the  insured,  and  in  case  of  death  to 
such  persons  within  certain  named  classes  as  may  l>e  desig- 
nated by  him  either  in  his  application  for  insurance  or 
by  will. 

The  Act  limits  those  to  whom  these  several  benefits  may 
^be  payable  to  certain  classes  of  relatives  or  dependents, 
and  does  not,  in  terms,  impose  any  other  limitation.  If 
the  person  designated  to  receive  the  benefit  is  within  these 
classes,  he  or  she  is  entitled  to  receive  the  benefit  unless 
this  result  is  prevented  by  some  other  law.  There  is  no 
such  law,  unless  it  be  the  general  and  recognized  .law  gov- 
erning the  rights  of  subjects  of  belligerent  Governments, 
or  what  is  known  as  the  Trading  with  the  Enemy  Act 
(40  Stat.  411),  passed  by  Congress  on  the  same  day  that 
the  War  Kisk  Insurance  Act  was  passed  (40  Stat.  39.8). 

The  Trading  with  the  Enemy  Act  defines,  in  detail,  those 
who  are  to  be  regarded  as  enemies  or  allies  of  enemies,  and 
also  what  is  meant  by  "trading  with  the  enemy."  It  is 
then  enacted  (40  Stat.  412)  that — 

"  For  any  person  in  the  United  States,  except  with  the 
license  of  the  President,  granted  to  such  person,  or  to  the 
enemy,  or  ally  of  enemy,  as  provided  in  this  Act,  to  trade, 
or  attempt  to  trade,  either  directly  or  indirectly,  with,  to, 
or  from,  or  for,  or  on  account  of,  or  on  behalf  of,  or  for  the 
benefit  of,  any  other  person,  with  knowledge  or  reason- 
able cause  to  believe  that  such  other  person  is  an  enemy 
or  ally  of  enemy,  or  is  conducting  or  taking  part  in  such 
trade,  directly  or  indirectly,  for,  or  on  account  of,  or  on 
behalf  of,  or  for  the  benefit  of,  an  enemy  or  ally  of  enemy." 

It  is  not  necessary  now  to  enumerate  all  the  things  which 
the  Act  includes  by  definition  in  the  phrase  "to  trade." 
Those  which  can  have  any  application  to  the  present  ques- 
tion are : 

"1.  Pay,  satisfy,  compromise,  or  give  security  for  the 
payment  or  satisfaction  of  any  debt  or  obligation. 

"2.  Enter  into,  carry  on,  complete,  or  perform  any  con- 
tract, agreement,  or  obligation. 
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^3.  Buy  or  sell,  loan  or  extend  credit,  trade  in,  deal 
with,  exchange,  transmit,  transfer,  assign,  or  otherwise 
dispose  of,  or  revive  any  form  of  property  "  (40  Stat.  412). 

The  first  definition  quoted  would  clearly  make  it  un- 
lawful to  pay  any  of  the  benefits  created  by  the  War  Bisk 
Insurance  Act  to  one  while  he  is  an  enemy  or  ally  of 
enemy.  It  may  be  assumed  at  once,  therefore,  that  none 
of  these  benefits  can  be  paid  to  such  persons  during  the 
continuance  of  the  war.  The  question  remains,  however, 
whether  the  soldier  or  sailor  may,  under  the  terms  of  the 
War  Eisk  Insurance  Act,  designate  such  a  person  so  as  to 
entitle  that  person  to  receive  any  of  these  benefits  after 
the  termination  of  the  war.  The  act  of  designating  bene- 
ficiaries is  a  transaction  entirely  between  the  soldier  or 
sailor  and  his  own  Government,  and  does  not  involve  in 
any  way  intercourse  with  the  enemy  or  ally  of  enemy  who 
may  be  designated.  The  transaction,  if  prohibited,  must 
be  held,  therefore,  to  be  trading  with  the  enemy  because  it 
is  entering  into  or  carrying  on  a  contract  or  agreement  for 
the  benefit  of  an  alien  enemy  or  ally  of  enemy,  or  because 
it  is  in  effect  a  transfer,  assignment,  or  disposition  of  prop- 
erty for  the  benefit  of  such  person. 

Under  the  War  Risk  Insurance  Act  the  right  is  re- 
served to  the  soldier  or  sailor  to  change  the  designated 
beneficiary  at  any  time,  and,  as  to  insurance,  it  is  expressly 
provided  that  the  designation  may  be  made  either  in  the 
application  or  by  will.  It  can  not  be  said,  therefore,  that 
the  beneficiary  first  named  takes  any  vested  or  certain  in- 
terest. On  the  contrary',  he  takes,  at  most,  a  mere  ex- 
pectancy— that  is,  the  fund  provided  is  like  any  other 
property  that  may  be  acquired  by  the  soldier  or  sailor  and 
is  subject,  in  the  same  way,  to  disposition  by  him.  Even 
when  aliens  were  incapable  of  inheriting  property  in  this 
country,  it  was  held  that  the  fact  that  one  was  an  alien 
enemy  did  not  prevent  the  passing  to  him  of  title  to  prop- 
erty devised  by  will.  {Fairfax  v.  Hunter^  7  Cranch,  603.) 
And  now  since  in  most,  if  not  all,  the  States  aliens  may  in- 
herit, I  can  not  doubt  that  the  prohibition  against  the  dis- 
position of  property  for  the  benefit  of  an  alien  enemy  does 
not  include  the  passing  of  such  property  by  will  or  in- 
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heritance,  though,  of  course,  the  alien  can  not  receive  it 
during  the  continuation  of  the  war.  I  think  the  designa- 
tion of  an  alien  enemy,  who  must  be  of  the  class  having 
inheritable  blood,  when  the  right  is  reserved  to  change  the 
designation  and  when  it  can  take  effect  only  upon  the 
death  of  the  person  making  the  designation,  is  no  more 
prohibited  than  is  the  passing  of  property  by  will  or  in- 
heritance. I  think,  therefore,  the  answer  to  your  question 
turns  upon  whether  the  transaction  between  the  soldier  or 
sailor  and  his  Government  amounts  to  entering  into  the 
carrying  on  or  performing  a  contract,  agreement,  or  obli- 
gation for  the  benefit  of  an  alien  enemy  or  ally  of  enemy 
within  the  meaning  of  the  Trading  with  the  Enemy  Act. 
When  that  Act  is  examined,  I  am  of  opinion  that  it  adds 
but  little,  if  any,  to  the  rules  of  law  previously  established 
by  the  decisions  of  the  Supreme  Court  of  the  United  States. 
Certainly,  a  declaration  of  war  has  always  made  it  unlaw- 
ful for  any  subject  of  one  of  the  belligerents  to  pay  a  debt 
or  obligation  to  a  subject  of  the  other;  and  just  as  cer- 
tainly it  has  been  unlawful  to  enter  into  any  agreement  or 
obligation  with  an  alien  enemy  or  to  enter  into  any  trans- 
action for  his  benefit.  I  can  not  see  that  the  Trading  with 
the  Enemy  Act  adds  anything  in  these  respects  to  the  law 
as  it  was  previously  recognized.  These  provisions  of  the 
Act  of  Congress  are  but  declaratory  of  what  was  the  law 
before.  The  application  of  these  principles,  therefore, 
heretofore  made  by  the  Supreme  Court,  must  control  the 
construction  of  the  present  Act.  The  decisions  of  the  court 
with  respect  to  the  payment  of  debts  due  to  an  alien  enemy 
during  the  continuance  of  the  war  must  be  looked  to  for 
light  in  construing  similar  provisions  in  the  present  Act. 
It  has  always  been  held  that  one  owing  a  debt  to  an  alien 
enemy  could  discharge  that  debt  by  paying  it  to  an  agent 
residing  in  his  own  country,  provided  the  transaction  did 
not  involve  or  contemplate  any  intercourse  with  the  enemy. 
Thus,  in  Montgomery  v.  United  States  (82  U.  S.  400) 
quoting  from  KershmD  v.  Kelsey  (100  Mass.  561),  the  court 
said: 

"every  kind  of  trading  or  commercial  dealing  or  inter- 
course,  whether  by  transmission  of  money  or  of  goods,  or 
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orders  for  the  delivery  of  either  between  two  countries  (a 
war),  directly  or  indirectly,  or  through  the  intervention  o 
third  persons  or  partnerships,  or  by  contracts  in  any  fori 
looking  to  or  involving  such  transmission  are  prohibited. 

But  it  was  added: 

"  This  is  not  inconsistent  with  the  doctrine  that  a  resi 
dent  in  the  territory  of  one  belligerent  may  have  in  time 
of  war  an  agent  residing  in  the  territory  of  the  othe 
belligerent,  to  whom  his  debtor  may  pay  the  debt,  or  de 
liver  property  in  discharge  of  it.  Such  payments  or  de 
liveries  involve  no  intercourse  between  enemies."' 

Manifestly,  however,  the  agent  to  whom  such  paymen 
can  be  rtiade  must  be  an  agent  appointed  before  the  break 
ing  out  of  war.  For  to  appoint  an  agent  during  the  wa 
would  itself  be  an  act  of  intercourse,  and  so  in  Unitec 
States  v.  Grossmayer  (9  Wall.  72,  75),  the  court  said: 

"  We  are  not  disposed  to  deny  the  doctrine  that  a  resi 
dent  in  the  territory  of  one  of  the  belligerents  may  have 
in  time  of  war,  an  agent  residing  in  the  territory  of  th< 
other,  to  whom  his  debtor  could  pay  his  debt  in  money,  o: 
deliver  to  him  property  in  discharge  of  it,  but  in  such  \ 
case  the  agency  must  have  been  created  before  the  wa: 
began,  for  there  is  no  power  to  appoint  an  agent  for  anj 
purpose  after  hostilities  have  actually  commenced,  and  t< 
this  effect  are  all  the  authorities.  The  reason  why  this  cai 
not  be  done  is  obvious,  for  while  the  war  lasts  nothinj 
which  depends  on  commercial  intercourse  is  permitted." 

The  general  rule  is,  of  course,  that  a  debt  existing  prio 
to  the  war  is  not  abrogated  by  the  war.  The  right  to  col 
lect  it  is  simply  suspended  and  revives  at  the  conclusioi 
of  the  war.  Since,  however,  the  payment  is  prohibiten 
during  the  war,  the  debt  will  not  during  that  period  bea 
interest.  But  the  right  to  discharge  it  by  paying  it  to  i 
resident  agent,  if  there  be  one,  is  so  well  established  tha 
the  debt  will  bear  interest  if  payment  is  not  tendered  ti 
such  agent.  Thus  in  Ward  v.  Smith  (7  Wall.  447,  452) 
speaking  of  the  rule  that  such  debts  do  not  bear  interes 
during  the  war,  it  was  said : 

"  That  rule  can  only  apply  when  the  money  is  to  be  paic 
to  the  belligerent  directly.    When  an  agent  appointed  tc 
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receive  the  money  resides  within  the  same  jurisdiction  with 
the  debtor,  the  latter  can  not  justify  his  refusal  to  pay  the 
demand,  and,  of  course,  the  interest  which  it  bears.  It  does 
not  follow  that  the  agent,  if  he  receive  the  money,  will  vio- 
late the  law  by  remitting  it  to  his  alien  principal.  ♦  ♦  ♦ 
*  The  payment  in  such  cases  is  not  made  to  an  enemy,  and 
it  is  no  objection  that  the  agent  may  possibly  remit  the 
money  to  his  principal.  If  he  should  do  so,  the  offence  is 
imputable  to  him,  and  not  to  the  person  paying  him  the 
money.' " 

There  may  be  difficulties  in  the  way  of  determining  when 
an  agency  created  before  the  war  continues  during  the  war. 
Certain  kinds  of  agencies,  of  course,  necessarily  involve 
continued  intercourse  between  the  principal  and  agent,  or 
the  active  transaction  of  business  for  the  principal,  and  ai*e 
clearly  prohibited.  Thus,  many  northern  insurance  com- 
panies were  doing  business  in  the  South  and  had  agents 
residing  there  at  the  outbreak  of  the  Civil  War.  In  some 
instances,  efforts  wei-e  made  to  keep  policies  alive  by  ten- 
dering payments  of  premiums  to  those  agents.  But,  con- 
sidering the  nature  of  the  agencies,  the  court  held  that  they 
were  terminated  bv  the  outbreak  of  the  war  and  that  such 
agents  were  therefore  not  within  the  rule  referred  to. 
Insurance  Company  v.  Davis.  (95  U.  S.  425.)  Perhaps  the 
fullest  discussion  of  the  right  of  a  previously  appointed 
agent  to  act  during  the  war  is  found  in  the  case  of  WiUiams 
\.  Paine.  (169U.  S.  55.)  At  page  72  the  court  quoted  from 
Kershaw  v.  Kelsey  (100  Mass.  561),  as  follows: 

"The  result  is,  that  the  law  of  nations,  as  judicially  de- 
clared, prohibits  all  intercourse  between  citizens  of  the  two 
belligerents  which  is  inconsistent  with  the  state  of  war 
between  their  countries;  and  that  this  includes  any  act  of 
voluntary  submission  to  the  enemy,  or  receiving  his  pro- 
tection; as  well  as  any  act  or  contract  which  tends  to  in- 
crease his  resources;  and  every  kind  of  trading  or  com- 
mercial dealing  or  intercourse,  whether  by  transmission  of 
money  or  goods,  or  orders  for  the  delivery  of  either,  be- 
tween the  two  countries,  directly  or  indirectly,  or  through 
the  intervention  of  third  persons  or  partnerships,  or  by 
contracts  in  any  form  looking  to  or  involving  such  trans- 
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mission,  or  by  insurances  upon  trade  with  or  by  the  enemy. 
Beyond  the  principle  of  these  cases  the  prohibition  has  not 
.been  carried  by  judicial  decision.  The  more  sweeping 
statements  in  the  textbooks  are  taken  from  the  dicta  which 
we  have  already  examined,  and  in  none  of  them  is  any 
other  example  given  than  those  just  mentioned.  At  this 
age  of  the  world,  when  all  the  tendencies  of  the  law  of 
nations  are  to  exempt  individuals  and  private  contracts 
from  injury  or  restraint  in  consequence  of  war  between 
their  Governments,  we  are  not  disposed  to  declare  such 
contracts  unlawful  as  have  not  been  heretofore  adjudged 
to  be  inconsistent  with  a  state  of  war." 

In  that  case,  prior  to  the  commencement  of  the  Civil 
War,  an  officer  in  the  Army  of  the  United  States  had  exe- 
cuted a  power  of  attorney  with  authority  to  sell  real  estate 
belonging  to  him  in  the  District  of  Columbia.  Later,  after 
the  outbreak  of  the  war,  he  resigned  his  commission,  re- 
turned to  his  native  State  (North  Carolina),  and  served 
during  the  war  as  an  officer  in  the  Confederate  Army. 
During  the  war  the  real  estate  was  sold  by  authority  of 
the  power  of  attorney  previously  executed.  Williams  v. 
Paine  involved  the  validity  of  this  sale.  The  court  sus- 
tained the  sale,  saying : 

"  Under  the  circumstances  of  this  case,  we  think  the  at- 
torney in  fact  had  the  right  to  make  the  conveyance  he 
did.  It  was  not  an  agency  of  the  class  such  as  is  men- 
tioned in  Insurance  Com/pa/ay  v.  Davis^  supra,  and  was  not 
necessarily  revoked  and  avoided  by  the  war.  Where  it  is 
obviously  and  plainly  against  the  interest  of  the  principiil 
that  the  agency  should  continue,  or  where  its  continuance 
would  impose  some  new  obligation  or  burden,  the  assent 
of  the  principal  to  the  continuance  of  the  agency  after  the 
war  broke  out  will  not  be  presumed  but  must  be  proved, 
either  by  his  subsequent  ratification  or  in  some  other  man- 
ner. And  on  the  other  hand,  where  it  is  the  manifest  in- 
terest of  the  principal  that  the  agency,  constituted  before 
the  war,  should  continue,  the  assent  of  the  principal  will 
be  presumed.  Or,  if  the  agent  continues  to  act  as  such, 
and  his  so  acting  is  subsequently  ratified  by  the  principal, 


lb.. 


The  Secretary  of  the  Treaswy.  73 

then  those  acts  are  just  as  valid  and  binding  upon  the  prin- 
cipal as  if  no  war  had  intervened." 

The  court  also  quoted  from  Insurance  Company  v.  Dams 
(95  U.  S.  425,  429),  as  follows: 

^As  a  consequence  of  this  fundamental  proposition,  it 
must  follow  that  no  active  business  can  be  maintained, 
eitiier  personally  or  by  correspondence,  or  through  an 
agent,  by  the  citizens  of  one  belligerent  with  the  citizens 
of  the  other.  The  only  exception  to  the  rule  recognized  in 
the  books,  if  we  lay  out  of  view  contracts  for  ransoms  and 
other  matters  of  absolute  necessity,  is  that  of  allowing 
the  payment  of  debts  to  an  agent  of  an  alien  enemy,  where 
such  agent  resides  in  the  same  State  with  the  debtor.  But 
this  indulgence  is  subject  to  restrictions.  In  the  first  place, 
it  must  not  be  done  with  the  view  of  transmitting  the 
funds  to  the  principal  during  the  continuance  of  the  war; 
though,  if  so  transmitted  without  the  debtor^s  connivance, 
he  will  not  be  responsible  for  it." 

And  in  Insurance  Company  v.  Davis  (95  U.  S.  425,  433) 
the  court  clearly  recognizes  that  a  transaction,  though  in- 
volving some  ultimate  benefits  to  an  alien  enemy,  is  not 
necessarily  invalid  if  it  does  not  involve  any  actual  inter- 
course during  the  war  with  the  enemy.    The  court  said : 

^  We  do  not  mean  to  say,  that  if  the  defendant  had  con- 
tinued its  authority  to  the  agent  to  act  in  the  receipt  of 
premiums  during  the  war,  and  he  had  done  so,  a  payment 
or  tender  to  him  in  lawful  money  of  the  United  States 
would  not  have  been  valid;  nor  that  a  stipulation  to  con- 
tinue such  authority  in  case  of  war,  made  before  its  occur- 
rence, would  not  have  been  a  valid  stipulation ;  nor  that  a 
policy  of  life  insurance  on  which  no  premiums  were  to  be 
paid,  though  suspended  during  the  war,  might  not  have 
revived  after  its  close." 

I  think  it  clear,  therefore,  that  a  transaction  between 
a  soldier  and  his  own  (Government  which  involves  no  inter- 
course either  by  the  soldier  or  the  officers  of  the  Grovem- 
ment  with  the  alien  enemy  during  the  continuance  of  the 
war  is  not  necessarily  an  unlawful  transaction,  although 
it  may  result  in  some  benefits  which  may  be  received  by  the 
alien  enemy  after  the  termination  of  the  war. 
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When  we  examine  the  benefits  created  by  the  War  Risk 
Insurance  Act  we  find  that  they  fall  into  two  general 
classes.  The  Government,  while  demanding  the  perform- 
ance of  the  supreme  duty  which  the  citizen  owes  to  his 
Government,  recognizes  that  there  are  natural  obligations 
resting  upon  the  citizen  which  continue  even  during  the 
ttrm  of  service.  The  provision  for  allotments  and  family 
allowances  is  obviously  intended  for  the  support  of  the 
soldier's  dependents  during  the  war.  He  is  required,  in 
certain  cases,  and  permitted  in  others,  to  allot  or  assign  a 
part  of  his  pay  for  the  support  during  the  term  of  his 
service  of  those  who  were  dependent  upon  him,  and  in  cer- 
tain cases  the  Government  supplements  this  by  a  family 
allowance  to  be  paid  by  itself.  The  manifest  object  is  not 
to  accumulate  a  fund  payable  after  the  war,  but  to  provide 
the  means  of  support  during  the  war.  Payment  during 
the  term  of  service  is  necessarily  contemplated,  and  I  have 
no  hesitancy  in  saying  that  such  payments  to  an  alien 
enemy  are  prohibited.  I  therefore  conclude  that  allot- 
ments and  family  allowances  can  not  be  received  by  alien 
enemies  or  allies  of  enemies  either  during  the  war  or  after 
the  termination  of  the  war.  The  reason  for  this  is  that 
legaUy  when  two  Governments  are  at  war  all  the  subjects 
of  the  one  are  enemies  of  all  the  subjects  of  the  other.  The 
supporting  of  the  subjects  of  one  of  the  belligerents  is 
lending  aid  to  that  Government,  and,  hard  as  it  may  seem, 
the  natural  obligation  arising  from  family  ties  that  previ- 
ously existed  must  be  treated  as  suspended.  By  alien 
enemies  or  allies  of  enemies  in  this  connection  I  mean  those 
who  are  declared  to  be  such  by  the  Trading  with  the  Enemy 
Act  or  by  the  proclamation  of  the  President  authorized  by 
that  Act.  I  do  not  include  those  subjects  of  Germany  or 
allied  Governments  residing  in  this  country  who  have  been 
licensed  by  the  President  under  the  provisions  of  the  Trad- 
ing with  the  Enemy  Act.  Such  persons  so  long  as  their 
licenses  remain  unrevoked  were  entitled  to  receive  aUot- 
ments  and  family  allowances  just  as  though  they  were 
American  citizens. 

The  provisions  for  compensation  and  for  insurance  stand 
upon  a  different  basis.    They  are  intended  for  the  soldier 
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or  sailor  himself  in  case  of  disability,  and  for  his  de- 
pendents in  case  of  death.  They  are  benefits  which  are  not 
to  be  contemporaneous  with  his  service,  but  are  to  follow 
the  termination  of  that  service.  They  may,  however,  ac- 
crue before  the  termination  of  the  war,  if  death  or  dis- 
ability results  within  that  time.  In  providing  for  them, 
the  Government  recognizes  that  the  ties  of  blood  impose 
obligations  upon  every  man ;  that  the  efforts  of  most  men 
are  directed  toward  providing  not  only  for  themselves  but 
for  those  who  have  natural  claims  upon  them.  It  is  true, 
as  stated,  that  the  harsh  rules  of  law  suspend  these  claims 
IK  here  the  dependents  are  aliens  during  the  continuance  of 
the  war.  But  I  can  not  think  that  those  natural  obliga- 
tions are  any  more  abrogated  by  war  than  an  obligation 
to  pay  money.  They  are  both  merely  suspended  and  are 
revived  at  the  conclusion  of  the  war.  The  Government 
recognized  the  natural  and  commendable  desire  of  men  to 
so  conduct  their  affairs  as  to  be  able  in  case  of  their  death 
to  leave  their  dependents  provided  for.  It  can  not  be  for- 
gotten that  obligations  of  this  kind  would  at  the  close  of 
the  war  exist;  and  it  is  hardly  conceivable  that  the  Gov- 
ernment would  prevent  one  who  was  offering  his  life  for  it 
from  acquiring  the  means  to  meet  such  obligations.  It  is 
true  that  in  the  case  of  insurance  he  makes  a  contract  with 
his  Government  which,  if  he  does  not  later  change  the 
beneficiary,  will  benefit  one  who  at  the  time  the  contract 
was  made  was  an  alien  enemy.  He  can  not  be  said,  how- 
ever, to  be  acting  as  the  agent  of  such  enemy.  On  the 
contrary,  he  is  simply  availing  himself  of  a  privilege  ac- 
corded by  his  Government  to  provide  for  the  future.  It  is 
his  contract,  not  that  of  the  enemy.  Of  course,  the  con- 
tract is  subject  to  the  condition  imposed  by  the  Trading 
with  the  Enemy  Act  that  no  money  shall  be  paid  to  the 
beneficiary  while  he  or  she  remains  an  alien  enemy.  But 
I  can  see  no  difference  between  this  means  of  providing 
estate,  which  remains  as  long  as  he  lives  subject  to  his  con- 
trol, and  the  acquiring  of  any  other  property,  which  he  may 
dispose  of  or  leave  to  be  disposed  of  by  tho  laws  of  descent 
and  distribution.  If  money  received  from  the  Govern- 
ment for  his  services,  or  received  by  him  from  any  other 
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source,  is  invested  in  property,  an  alien  enemy  related  ' 
him  by  the  ties  of  blood  has  the  same  expectancy  in  pro 
erty  so  acquired  as  in  insurance  acquired  under  the  W 
Risk  Insurance  Act.    As  to  property  in  general,  he  m 
make  a  will  under  the  terms  of  which  at  his  death  the  prop^ 
erty  will  go  to  one  who  at  the  time  of  the  making  of  th.^ 
will  is  an  alien  enemy.    If  he  dies  without  a  will,  the  prop^ 
erty  may  go  in  the  same  way  under  the  laws  of  descen  ^ 
and  distribution.    The  insurance  which  he  obtains  fron^ 
the  Government  is  simply  an  item  of  the  estate  which  h^ 
acciunulates,  and,  under  the  terms  of  the  Act,  is  subject  tc^ 
disposition  by  him  in  the  same  manner  as  any  other  prop — 
erty.    I  am  therefore  of  opinion  that  this  contract  of  in- 
surance can  not  be  treated  as  a  contract  for  the  benefit  of 
an  alien  enemy  within  the  meaning  of  the  Trading  with 
the  Enemy  Act,  and  that  such  an  enemy  may  lawfully  be 
designated  as  the  beneficiary  to  receive  the  proceeds  of  the 
insurance  provided  it  is  not  paid  to  the  insured  during  his 
lifetime. 

The  compensation  is  that  which  the  Government  gives 
in  return  for  the  death  or  disability  of  the  soldier  or  sailor. 
It  is  not  a  contract  It  is  a  matter  of  bounty  on  the  part 
of  the  Government.  In  the  pension  laws  enacted  follow- 
ing the  Civil  War,  I  believe  it  was  very  generally  pro- 
vided that  where  the  pension  was  not  paid  to  the  soldier 
himself  it  should  be  paid  only  to  such  dependents  of  his  as 
were  themselves  loyal  during  the  war.  C!ongress  might 
have  attached  such  a  provision  to  the  compensation  pro- 
vided under  the  War  Risk  Insurance  Act,  but  it  did  not 
see  fit  to  do  so.  I  think  both  the  insurance  and  compensa- 
tion features  were  provided  because  it  was  the  purpose  of 
Congress  to  return  the  soldier  or  sailor  to  civil  life  with 
his  ability  to  meet  the  natural  obligations  resting  upon 
him  as  little  impaired  as  possible,  or  to  enable  him  in  case 
of  death  to  leave  a  sum  which  would,  in  some  measure, 
take  care  of  those  obligations.  Viewed  in  this  light,  I  am 
of  opinion  that  the  selection  of  beneficiaries  under  both  of 
these  provisions  is  not  limited  except  that  they  shall  be 
within  the  specified  classes  of  relatives  or  dependents,  and 
that  there  is  no  law  which  prevents  an  alien  enemy  from 
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being  so  designated.    Tliis,  of  course,  is  subject  to  the  pro- 
hibition against  the  actual  payment  of  any  of  these  benefits 
as  long  as  the  war  continued. 
I  answer  specifically  the  questions  submitted  as  follows: 

1.  A  person  who  is  designated  by  the  Trading  with  the 
Enemy  Act  or  by  proclamation  of  the  President  issiied 
pursuant  to  that  Act  as  an  enemy  or  ally  of  enemy  is  eligi- 
ble as  beneficiary  of  the  compensation  and  insurance  estab* 
lished  by  the  War  Bisk  Insurance  Act,  but  is  not  eligible 
as  a  beneficiary  of  the  allotment  and  family  allowance  pro- 
visions of  the  Act;  but  no  compensation  or  insurance  bene- 
fits can  be  paid  to  such  persons  during  the  continuance  of 
the  war. 

2.  Technical  enemy  aliens  (such  as  unnautralized  Ger- 
mans) resident  in  the  United  States  are  eligible  as  bene- 
ficiaries of  all  of  the  benefits  provided  by  the  War  Risk 
Insurance  Act,  provided  they  have  been  licensed  by  the 
President  as  provided  in  that  Act.  If  not  so  licensed,  they 
stand  on  the  same  footing  with  the  persons  described  in 
answer  No.  1,  above. 

3.  (a)  The  persons  referred  to  in  answer  No.  1  are 
eligible  as  beneficiaries  of  the  compensation  and  insurance 
provisions  from  the  time  when  such  benefits  accrue.  But 
payment  of  accrued  benefits  must  be  deferred  until  the  date 
of  the  legal  establishment  of  peace  by  proclamation  or 
otherwise.  Licensed  persons  referred  to  in  answer  No.  2 
are  entitled  to  receive  all  benefits  as  they  accrue. 

(6)  The  signing  of  the  armistice  on  November  11,  1918, 
did  not  terminate  the  war,  and  hence  has  no- effect  upon 
any  of  the  answers  made  above. 

\c)  After  the  establishment  of  peace,  the  persons  above 
held  to  be  eligible  as  beneficiaries  are  entitled  to  receive 
the  benefits  relating  back  and  covering  the  period  between 
their  accrual  and  the  establishment  of  peace. 

{d)  An  enemy  alien  resident  in  any  territory,  or  citizen 
or  subject  of  an  ally  of  an  enemy  resident  outside  of  the 
United  States,  designated  as  a  beneficiary  of  the  insurance 
provision  is  entitled  to  receive  after  the  establishment  of 
peace  all  installments  that  have  accrued  prior  to  peace. 
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4.  Benefits  the  payment  of  which  is  deferred  until  afte  -^ 
peace  may  properly  be  paid  to  the  Alien  Property  Custo  -^ 
dian,  but  this  is  unnecessary,  as  they  may  just  as  well  re — 
main  in  the  Treasury. 

5.  What  has  been  said  above  of  alien  enemies  or  allied 
of  enemies  applies  to  citizens  of  the  United  States  or  sub-  - 
jects  of  nonenemy  countries  who  were  resident  in  enemy 
territory  or  territory  of  an  ally  of  the  enemy  during  the 
present  war  or  interned  in  such  country,  so  long  as  such 
status  continues. 

Respectfully, 

ALEX.  C.  KING, 
Acting  Attorney  General. 
To  the  Secretary  of  the  Treasury.- 


LEASE  OP  NAVAL  LANDS  AND  PERSONAL  PROPERTY  BY 

THE  SECRETARY  OF  THE  NAVY. 

Under  the  provisions  of  the  Act  of  August  16,  1916  (39  Stat.  559), 
the  Secretary  of  the  Navy  is  authorized  to  lease  naval  lands, 
together  with  personal  property  constituting  a  part  of  the  plant 
or  plants  in  existence  upon  such  real  property,  but  he  has  no 
authority  to  lease  other  personal  property,  nor  the  lands  excepted 
by  the  proviso,  to  wit,  **  oil,  mineral,  or  phosphate  lands.' 


»> 


Department  of  Justice, 

December  8^  1919. 

Sir:  Receipt  is  acknowledged  of  letter  of  November  8, 
1919,  from  Hon.  Franklin  D.  Roosevelt,  Acting  Secretary, 
requesting  ray  opinion  as  to  whether  the  Secretary  of  the 
Navy  has  the  right,  under  the  provisions  of  the  Naval 
Appropriation  Act  approved  August  29,  1916,  to  lease  to 
private  interests  certain  coaling  facilities,  including  per- 
sonal property  purchased  and  installed  for  war  purposes 
and  now  under  control  of  the  Navy  Department  and  for 
which  the  Navy  has  no  immediate  need. 

The  statute  concerning  which  you  ask  my  opinion  is  en- 
titled "An  Act  making  appropriations  for  the  naval 
service  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  seventeen,  and  for  other  purposes,"  approved 
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August  29, 1916  (39  Stat  656,  559),  and  the  particular  pro- 
vision in  question  is  as  follows: 

"  Lea^e  of  naval  lands:  That  authority  be,  and  is  hereby, 
given  to  the  Secretary  of  the  Navy,  when  in  his  discretion 
it  will  be  for  the  public  good,  to  lease  for  periods  not  ex- 
ceeding five  years  and  revocable  at  any  time,  such  property 
of  the  United  States  under  his  control  as  may  not  for  the 
time  being  be  required  for  public  use  and  for  the  leasing  of 
which  there  is  no  authority  under  existing  law,  and  such 
leases  shall  be  reported  annually  to  Congress:  Provided^ 
That  the  authority  herein  granted  shall  not  be  held  to 
apply  to  oil,  mineral,  or  phosphate  lands :  Provided  further^ 
That  all  moneys  received  from  such  leases  shall  be  covered 
into  the  Treasury  as  miscellaneous  receipts." 

From  the  heading  to  the  above-quoted  paragraph, 
namely,  "  Lease  of  naval  lands,"  it  is  clear  that  the  intent 
and  meaning  of  Congress  was  that  the  provisions  of  this 
section  were  to  apply  to  the  lease  of  naval  lands. 

In  the  case  of  Carter  County  v.  Sinton  (120  U.  S.  517- 
523),  which  involved  the  construction  of  a  statute,  the 
court  said,  in  speaking  of  the  title  to  the  Act: 

"This  clearly  and  distinctly  expresses  the  whole  object 
of  the  legislation  and  there  is  nothing  in  the  body  of  the 
Act  itself  which  is  not  in  every  way  germane  to  what  is 
there  expressed.  No  one  interested  in  the  subject  matter 
of  the  law  could  be  put  oflf  his  guard  by  hearing  the  bill 
read  by  its  title." 

The  title  to  the  Act  of  August  29, 1916,  has  no  bearing  on 
the  question,  as  it  is  an  Appropriation  Act,  but  it  is  im- 
possible to  ignore  the  heading  to  the  particular  paragraph 
providing  for  leasing  of  Government  property,  as  it  is  a 
part  of  the  statute. 

The  language  of  the  enacting  clause  which  authorizes 
the  Secretary  of  the  Navy  to  lease  upon  certain  terms 
"  such  property  under  his  control "  is  free  from  any  am- 
biguity and  by  reference  to  the  heading,  the  words  "  such 
property"  clearly  indicates  that  Congress  intended  the 
provisions  to  apply  to  naval  lands. 

The  use  of  the  word  "  lease  "  in  the  enactment  and  the 
language  used  in  the  proviso,  to  wit,  '^  Provided^  That  the 
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authority  herein  granted  shall  not  be  held  to  apply  to  o 
mineral,  or  phosphate  lands,"  also  indicate  that  Congre^^ 
was  legislating  only  as  to  lands. 

There  appears  to  be  no  doubt  that  under  the  provisio:-^ 
of  the  Act  of  August  29,  1916,  to  wit,  "Lease  of  nava^ 
lands,"  the  Secretary  of  the  Navy  is  authorized  to  leasp^- 
only  real  property. 

In  view  of  the  fact  that  the  language  of  the  provision  \t^ 
question  is  plain,  and  for  the  reasons  stated,  I  am  of  thetf 
opinion  that  the  Secretary  of  the  Navy  is  authorized  under*" 
the  provisions  of  the  said  Act  to  lease  naval  lands  together  ' 
with  personal  property  constituting  a  part  of  the  plant  or 
plants  in  existence  upon  such  real  property,  but  he  has  no 
authority  to  lease  other  personal  property,  nor  the  lands 
excepted  by  the  proviso. 
Respectfully, 

ALEX.  C.  KING, 
Acting  Attorney  General. 

To  the  Secretary  or  the  Navy. 


DISPOSITION  OF  FOUND  LIBERTY  LOAN  BOND  IN  CUSTODY 

OF  TREASURY  DEPARTMENT. 

A  coupon  bond  of  the  first  Liberty  loan  having  been  found  In  the 
post  office  bundling  at  Denver,  Colo.,  by  a  post  oflice  employee  and 
forwarded  to  the  Treasury  Department,  it  Is  the  duty  of  the 
Treasury  Department  to  hold  said  bond  until  it  is  claimed  by 
the  true  owner. 

Department  op  Justice. 

December  5, 1919. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  No- 
vember 14,  1919,  requesting  my  opinion  as  to  the  proper 
disposition  to  be  made  of  a  coupon  bond  of  the  first  Liberty 
loan  found  in  the  post  oflSce  building  at  Denver,  Colo.,  by  a 
post  office  employee  and  forwarded  to  the  Treasury  De- 
partment. It  appears  that  the  owner  of  the  bond  has  not 
been  located  and  that  the  finder  is  requesting  its  return. 

The  maker  of  a  negotiable  instrument  is  not  protected  if 
he  makes  payment  to  the  person  presenting  it  with  knowl- 
edge that  he  has  no  right  to  receive  payment.  {Chappelear 
V.  Martin^  45  Ohio  St.  126 ;  Wheeler  v.  Guild,  20  Pickering, 
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545,  552.)    In  the  case  of  The  Emblem  (2  Ware  67,  8  Fed. 
Cases,  No.  4434),  the  court  said: 

"  The  finder  of  a  check  or  promissory  note  or  other  chose 
in  action  acquires  no  property  in  the  note  and  has  no  right 
to  demand  the  payment  of  it;  and  if  the  promisor  pays  it, 
after  notice  that  it  came  into  the  possession  of  the  holder 
by  finding,  he  would  not  be  protected  against  a  demand  by 
the  owner.''  (Citing  McLaughlin  v.  WaitCy  5  Wendell 
404.) 

Conceding  that  the  finder  of  the  bond  in  question  would 
have  been  entitled  to  retain  possession  of  it  as  against 
everyone  but  the  true  owner,  and  receive  payment  of  the 
bond  and  coupons  at  maturity,  if  the  Government  had  had 
no  notice  that  he  was  not  the  true  owner,  it  does  not  follow 
that  possession  should  be  restored  to  him  now.  Under  ex- 
isting conditions,  he  is  not  entitled  to  the  payment  of  either 
the  interest  or  the  principal  of  the  bond,  and  I  do  not  be- 
lieve that  the  Treasury  Department  is  justified  in  return- 
ing it  to  him,  thereby  giving  him  an  opportunity  to  sell  it 
to  a  bona  fide  purchaser  who  would  be  entitled  to  collect 
the  interest  and  the  principal. 

There  being  no  Federal  or  State  statute  regulating  the 
disposition  of  found  property,  I  think  it  is  the  duty  of  the 
Treasury  Department  to  hold  the  bond  in  question  until  it 
id  claimed  by  the  true  owner, 

KespectfuUy,  ALEX.  C.  KING, 

Acting  Attorney  General. 

To  the  Secretary  of  the  Treasury. 


REGULATION  OF  DISCOUNT  RATES  OF  FEDERAL  RESERVE 
BANKS  BY  FEDERAL  RESERVE  BOARD. 

The  Federal  Reserve  Board  has  the  right,  under  the  powers  con- 
ferred by  the  Federal  Reserve  Act,  to  determine  what  rates  of  dis- 
count should  be  charged  from  time  to  time  by  a  Federal  reserve 
banki  and,  under  their  powers  of  review  and  supervision,  to  require 
such  rates  to  be  put  into  effect  by  such  bank. 

Department  of  Justice, 

December  5,  1919, 
Sir:  In  response  to  your  request  for  my  opinion  con- 
cerning the  powers  of  the  Federal  Reserve  Board  to  regu- 
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late  discount  rates  of  the  several  reserve  banks,  I  reply  a— ss 
follows : 

By  section  14  of  the  Act  of  Congress,  designated  by  th^ 
short  title  "  Federal  Reserve  Act "  (Act  of  December  23-5- 
1913,  38  Stat.  261,  264) ,  it  is  provided  that "  every  FederaEL 
reserve  bank  shall  have  power — 

"((?)  To  establish  from  time  to  time,  subject  to  review 
and  determination  of  the  Federal  Reserve  Board,  rates  of 
discount  to  be  charged  by  the  Federal  reserve  bank  for 
each  class  of  paper,  which  shall  be  fixed  with  a  view  of  ac- 
commodating commerce  and  business." 

By  section  4  of  said  Act  each  Federal  reserve  bank  is 
under  the  supervision  and  control  of  its  own  board  of  di- 
rectors, subject,  however,  to  the  provision  of  section  11  of 
said  Act  (38  Stat.  261),  which  provides,  in  part,  that — 

"The  Federal  Reserve  Board  shall  be  authorized  and 
empowered  *  ♦  *  (^j)  to  exercise  general  supervision 
over  said  Federal  reserve  banks. 

"  The  Federal  Reserve  Board  is  also  further  authorized 
and  empowered  to  examine  at  its  discretion  the  accounts, 
books  and  affairs  of  each  Federal  reserve  bank  ♦  •  ♦ 
and  to  require  such  statements  and  reports  as  it  may  deem 
necessary."    (Sec.  11,  subdiv.  a,) 

By  section  12  there  is  also  created  a  Federal  advisory 
council  composed  of  representatives  chosen  in  the  manner 
prescribed  in  said  section,  which  is  to  confer  directly  with 
the  Federal  Reserve  Board.  Among  its  powers  it  is  au- 
thorized to  "call  for  information,  to  make  recommenda- 
tions in  regard  to  discount  rates,  rediscount  business,"  etc. 

Tlie  question  for  determination  is  wliether,  taking  into 
consideration  the  language  of  section  14  (rf),  giving  the 
power  to  the  Federal  reiser ve  banks  to  establish  from  time 
to  time  rates  of  discount,  "subject  to  review  and  deter- 
mination of  the  Federal  Reserve  Board,"  and  the  further 
power  of  the  Federal  Reserve  Board  to  exercise  general 
supervision  over  said  Federal  reserve  banks,  the  power  of 
the  Federal  Reserve  Board  is  limited  to  reviewing  and 
approving  or  disapproving  rates  of  discount  made  by  such 
banks,  or  whether  said  board  may,  in  the  exercise  of  its 
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POTrers,  from  time  to  time  review  the  rates  of  discount  in 
^'se  and  direct  specific  changes  and  alterations  thereof. 

The  legislative  history  of  the  act  shows  that  as  originally 
rfra^m  section  14,  subsection  (rf),  conferred  the  power  upon 
the    Federal  reserve  banks  to  make  discount  rates  "sub- 
ject   to  review "  by  the  Federal  Reserve*  Board,  and  that 
^^^d     siection  was  amended  in  committee  by  adding  the 
^Ofcis    "  and  determination  "  after  the  word ."  review,"  so 
Knake  said  section  read  as  now  enacted. 
Ls  quite  evident  that  if  the  Federal  Reserve  Board  is 
^J^5^"^^*x«d  to  the  power  to  review  and  approve  or  disapprove 
CDf  discount  made  by  the  Federal  reserve  banks,  and  is 
<>Tit  power  to  itself  direct  specific  changes,  the  words 
determination"    are    wholly    without  significance. 
"Very  signification  of  the  word  "  determination  "  used 
a  connection,  carries  with  it  the  right  to  pass  upon 
o  decide  and  fix,  and  thus  determine  what  should  be 
Coupling  this  with  the  power  given  the  Federal 
ve  Board  to  supervise  the  business  of  each  Federal 
bank,  taking  also  into  consideration  the  recom- 
ations  contemplated  by  the  advisory  council  to  the 
ral  Reserve  Board  in  regard  to  discount  rates,  such 
r  would  be  futile  if  such  Federal  Reserve  Board  could 
if  agreeing  to  such  recommendations,  direct  them  to 
rried  out.    I  think  it  is  quite  clear  that  the  Federal 
rve  Board  is  the  ultimate  authority  in  regard  to  re- 
^unt  rates  to  be  charged  by  the  several  Federal  reserve 

s  and  may  prescribe  such  rates. 

lis  is  in  all  cases  necessarily  a  review  of  rates  existing 

e  time  in  the  bank,  and  therefore  strictly  calls  for  the 

cise  of  this  power.    The  determination  reached  by  the 

^d  carries  with  it  the  exercise  of  the  power  of  deter- 

ation  specified  in  section  14,  subdivision  (rf),  and  also 

Seises  the  power  of  supervision  granted  in  section  11, 

ivision  (;). 


*        ^^ue  scheme  of  the  entire  Act  is  to  have  Federal  reserve 


I^J^^^lks  in  different  parts  of  the  country,  so  that  their  opera- 

^^118  may  be  accommodated  to  the  business  needs  of  each 

ition,  and  to  vest  final  power  in  the  Federal  Reserve 
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Board,  so  as  to  insure  a  conduct  of  business  by  each  bank 
which  will  not  be  detrimental  to  the  carrying  out  of  the 
entire  plan.  The  powers  of  the  Federal  Keserve  Board  are 
therefore  to  be  exercised  in  regard  to  each  reserve  bank  as 
the  conditions  surrounding  said  bank  may  dictate,  keeping 
in  view  the  general  purpose  and  plan  of  the  Federal  Re- 
serve Act.  Bearing  in  mind  such  general  purpose,  I  am 
of  the  opinion  that  the  Federal  Reserve  Board  has  the 
right,  under  the  powers  conferred  by  the  Federal  Reserve 
Act,  to  determine  what  rates  of  discount  should  be  charged, 
from  time  to  time  by  a  Federal  reserve  bank,  and,  under 
their  powers  of  review  and  supervision,  to  require  such 
rates  to  be  put  into  effect  by  such  bank. 
Very  respectfully, 

ALEX.  C.  KING, 
Acting  Attorney  GeneraL 

To  the  Secretary  of  the  Treasury. 


TAX  ON  SALES  OF  ARTICLES  TO  BE  SHIPPED  ABROAD. 

The  excise  tax  imposed  by  section  600  of  the  A^  of  October  3, 
1917  (40  Stat.  316),  upon  sales  by  manufacturers,  producers,  or 
importers  of  the  articles  enumerated  in  said  section,  applies  to 
sales  within  the  United  States  of  such  designated  articles  to  a  for- 
eign buyer,  whose  agent  receives  the  articles  in  the  United  States 
and  exports  them ;  and  this  tax  also  applies  to  such  sales  in  this 
country  to  a  forwarding  agent,  who  exports  the  articles  to  his 
principals. 

This  excise  tax,  supra,  does  not  apply  in  any  of  the  following 
cases:  Where  the  articles  above  referred  to  are  shipped  by  the 
manufacturer  (o)  to  his  agent  in  a  foreign  country,  and  after 
reaching  there  are  sold  by  the  agent;  (&)  to  a  foreign  purchaser 
to  fill  orders  accepted  by  an  agent  in  a  foreign  country;  (c)  to  a 
foreign  purchaser  to  All  orders  received  by  the  manufacturer  in 
the  United  States;  id)  to  a  foreign  purchaser  to  fill  orders  so- 
licited by  mail  and  received  by  mail  from  a  foreign  purchaser. 

Department  of  Justice, 

December  11^  1919. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  November  19,  requesting  an  opinion  as  to  the  ap- 
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plicability  of  section  600  of  the  Revenue  Act  of  1917  (40 
Stat.  316),  levying  an  excise  tax  upon  the  sales  by  the 
manufacturer,  producer,  or  importer  of  certain  articles. 
You  call  attention  to  an  opinion  of  the  Attorney  General 
dated  June  5, 1918  (31  Op.  299),  in  which  it  was  held  that 
the  tax  did  not  apply  to  sales  in  foreign  commerce  under 
certain  circumstances,  and  also  to  another  opinion  dated 
July  7, 1919  (31  Op.  520),  in  which  it  was  held  that  the  tax 
did  apply  to  the  sales  of  such  articles  to  a  State  or  a  politi- 
cal subdivision  thereof,  and  suggest  that  the  latter  opinion 
raises  a  doubt  as  to  how  far  you  may  follow  the  earlier 
opinion.  You  therefore  request  an  opinion  on  the  follow- 
ing cases: 

"  Where  a  manufacturer  of  certain  articles  referred  to  in 
that  section  sells  and  delivers  them  within  the  United 
States  to  a  foreign  buyer,  whose  agent  receives  them  in  the 
United  States;  it  being  understood  by  both  the  purchaser 
and  seller  at  the  time  of  the  bargain  that  the  goods  are  to 
be  shipped  abroad. 

"Where  the  sale  and  delivery  are  made  to  a  so-called 
*  forwarding  agent,'  who  makes  a  business  of  receiving 
goods  in  this  country  and  forwarding  them  to  his  clients 
abroad,  his  authority  being  limited  to  the  activities  neces- 
sarily incident  to  the  shipment  of  the  goods,  including  the 
arrangement  for  the  insurance,  payment  for  the  goods,  etc.; 
the  manufacturer  laiowing  that  the  goods  are  to  be  im- 
mediately shipped  abroad  and  his  contract  being  with  the 
foreign  purchaser. 

"  Where  the  articles  are  shipped  by  the  manufacturer  (a) 
to  his  agent  in  a  foreign  country,  and  after  reaching  there 
are  sold  by  the  agent;  (6)  to  a  foreign  purchaser  to  fill 
orders  accepted  by  an  agent  in  a  foreign  country;  (^)  to  a 
foreign  purchaser  to  fill  orders  received  by  the  manufac- 
turer in  the  United  States;  {d)  to  a  foreign  purchaser  to 
fill  orders  solicited  by  mail  and  received  by  mail  from  a 
foreign  purchaser." 

I  do  not  think  there  is  any  conflict  between  the  two 
opinions.  In  effect,  the  earlier  opinion  simply  holds  that 
where  a  sale  is  made  and  the  goods  delivered  by  the  seller 
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to  the  purchaser  in  a  foreign  country  exportation  is  a 
necessary  part  of  the  sale  and  a  tax  upon  the  sale  is  there- 
fore a  tax  upon  export  and  prohibited  by  the  Constitution. 
The  later  opinion  merely  holds  that  the  tax  in  question  is  a 
tax  upon  the  seller,  and  that  while  this  may  affect  the  price 
at  which  a  State  purchases  the  articles  the  burden  falls 
upon  the  State  only  indirectly  and  that  such  an  incidental 
and  indirect  effect  results  from  the  payment  of  all  taxes 
and  can  not  be  regarded  as  a  tax  upon  the  instrumentalities 
of  the  State  government. 

The  two  first  questions  submitted  are  clearly  not  ruled  by 
the  opinion  of  June  5,  1918.  In  the  first  case,  the  seller 
sells  to  a  foreign  buyer  just  as  he  would  sell  to  anyone  else, 
The  buyer,  not  the  seller,  exports.  A  tax,  therefore,  upon 
the  seller  can  not  be  said  to  be  a  tax  upon  exports.  The 
same  is  true  in  the  second  case  stated,  where  the  sale  and 
delivery  are  made  to  a  forwarding  agent  in  this  country, 
who  pays  for  the  goods  and  thereafter  exports  them  to  his 
principals.  It  is  true  in  both  cases  the  seller  may  know 
that  the  goods  are  being  bought  for  the  purpose  of  being 
exported,  but  the  sale  itself  is  completed  and  the  seller's 
ir.terest  in  the  transaction  ceases  before  exportation  begins. 
It  is  the  buyer,  in  both  instances,  who  exports,  and  no  tax 
is  levied  upon  him. 

Upon  the  same  principle,  I  must  answer  that  the  tax 
does  not  apply  in  any  of  the  cases  stated  in  your  question  3. 
In  each  of  these  cases  the  goods  are  exported  by  the  seller 
either  before  the  sale  is  made  or  in  order  to  complete  the 
sale.  Sale  and  exportation  are  both  necessary  to  complete 
the  transaction  and  accomplish  delivery  to  the  buyer.  To 
tax  these  sales,  therefore,  would  be  to  tax  exports,  and  this 
is  prohibited  by  the  Constitution. 
Respectfully, 

ALEX.  C.  KING, 
Acting  Attorney  General. 

To  the  Secretary  of  the  Treasury. 
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TRANSFER    OF    REGISTERED    LIBERTY    LOAN    BOND    ON 
BASIS   OF   CERTAIN  COURT  PROCEEDINGS. 

Under  the  circumstances  herein  stated,  where  a  Judgment  was 
rendered  by  a  District  Court  of  North  Dakota  against  the  owner 
of  a  registered  Liberty  loan  bond  and,  under  the  provisions  of 
this  Judgment  and  the  applicable  statutes,  the  bond  was  sold 
at  public  auction  and  a  certificate  of  purchase  issued  to  the  pur- 
chaser thereof,  the  Treasury  Department  should  transfer  the 
bond  in  question  to  said  purchaser  without  an  assignment  from 
the  registered  owner. 

In  tills  case  the  District  Court  had  Jurisdiction  over  the  parties  to 
the  suit  and  its  subject  matter,  and  its  Judgment  and  the  pro- 
ceedings thereunder  are  not  subject  to  direct  or  collateral  attack 
in  any  forum. 

Department  of  Justice, 

December  22,  1919. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  Oc- 
tober 29,  1919,  inclosing  certified  copies  of  certain  papers 
in  a  case  in  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict of  North  Dakota  entitled  Burt  State  Bank  v.  Benja- 
min F.  Gilson. 

From  these  papers  it  appears  that  the  plaintiff  in  the 
above-entitled  case  is  a  banking  corporation  of  North 
Dakota;  that  pursuant  to  an  agreement  between  the  par- 
ties, the  bank  applied  to  the  United  States  Government 
for  a  $1,000  bond  of  the  second  Liberty  loan,  registered 
in  the  name  of  the  defendant,  and  advanced  the  purchase 
price  therefor;  that  when  the  bond  was  issued  the  bank 
tendered  it  to  the  defendant,  who  refused  to  pay  for  it. 
The  bank  thereupon  brought  suit  upon  the  contract  The 
defendant  was  duly  served  and  was  represented  by  counsel. 
The  District  Court  rendered  judgment  against  the  defend- 
ant for  $1,000,  with  interest  and  costs,  found  that  the  bank 
had  a  vendor's  and  banker's  lien  upon  the  bond  and  or- 
dered it  to  be  sold.  Pui*suant  to  said  decree,  the  bond  was 
sold  to  one  J.  C.  Schleicher,  vice  president  of  the  plaintiff 
bank,  for  $875.  The  purchaser  has  requested  you  to  trans- 
fer this  bond  into  his  name,  and  the  registered  owner  has 
filed  a  statement  requesting  that  no  transfer  be  made. 
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Upon  these  facts  my  opinion  is  requested  as  to  whether 
or  not  the  Treasury  Department  may  properly  make  a 
transfer  of  the  bond  in  question  without  an  assignment 
from  the  i-egistered  owner,  and,  in  particular,  as  to  whether 
the  court  which  acted  in  the  matter  had  full  and  exclusive 
jurisdiction;  whether  its  judgment  and  the  proceedings 
thereunder  have  effectively  transferred  the  interest  of  the 
registered  bondholder  to  the  proposed  transferee,  and 
whether  the  proceedings  were  subject  to  attack  by  the  reg- 
istered bondholder  or  by  anyone  claiming  through  or  un- 
der him  in  any  jurisdiction  whatsoever. 

There  is  no  question  that  the  District  Court  had  juris- 
diction over  the  parties  to  the  suit  and  its  subject  matter. 
It  is  also  clear  that  the  bond  in  question  was  subject  to  the 
jurisdiction  of  the  court,  so  that  it  could  foreclose  the 
plaintiff's  lien  upon  the  bond  and  order  its  sale  to  satisfy 
the  judgment  rendered  by  it  Bates  v.  New.  Orleans^  Ja^ck- 
son  &  Great  Northern  R,  R.  Co.^  13  Howard's  Practice, 
516;  King,  Brown  <&  Co.  v.  Hyatt,  41  Pa.  St.  229;  De 
Beam  v.  De  Beam,  119  Md.  418,  428.  It  appeal's  from 
the  papers  submitted  to  me  that  the  time  within  which 
the  defendant  in  the  action  could  appeal  or  make  a  motion 
for  new  trial  has  expired.  Under  the  provisions  of  this 
judgment  and  the  applicable  statutes,  the  bond  was  sold 
at  public  auction  and  a  certificate  of  purchase  issued  to 
the  proposed  transferee. 

Under  these  circumstances,  I  am  of  the  opinion  that  the 
judgment  and  the  proceedings  thereunder  are  not  subject 
to  direct  or  collateral  attack  in  any  forum,  and  that  the 
proposed  transfer  sliould  be  made. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasury. 


TAX  ON  TICKETS  FOR  CHAUTAUQUA  ENTERTAINMENTS. 

Under  section  800  of  the  Revenue  Act  of  1918  (40  Stat  1120), 
which  imposes  a  tax  on  amounts  paid  for  admissions  to  any 
place,  a  person  purchasing  a  season  ticket  which  admits  him  to 
a  number  of  Chautauqua  entertainments  is  not  subject  to  the 
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same  amount  of  admiSRions  tax  as  a  person  who  purchases  single 
admission  ticket  to  the  same  series  of  entertainment,  but  must 
pay  a  tax  Imsed  on  the  price  at  which  such  season  tickets  are  at 
that  time  sold  to  other  persons. 
No  distinction  can  be  drawn  between  course  or  season  tickets  sold 
by  Chautauqua  bureaus  where  the  season  ticket  is  the  principal 
kind  of  ticket  and  season  tickets  sold  by  baseball  associations 
where  admittedly  single  admission  tickets  are  the  principal  kind 
of  tickets  sold. 

Department  of  Justice, 

January  7, 1920. 

Sir:  T  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  December  29, 1919,  requesting  an  opinion  as  to  the 
proper  construction  of  section  800  of  the  Revenue  Act  of 
1918,  the  material  part  of  which  is  as  follows : 

"(a)  That  from  and  after  April  1,  1919,  there  shall  be 
levied,  assessed,  collected,  and  paid,  in  lieu  of  the  taxes 
imposed  by  section  700  of  the  Revenue  Act  of  1917 — 

"(1)  A  tax  of  1  cent  for  each  10  cents  or  fraction  thereof 
of  the  amount  paid  for  admission  to  any  place  on  or  after 
such  date,  including  admission .  by  season  ticket  or  sub- 
scription, to  be  paid  by  the  person  paying  for  such  admis- 
sion; 

"(2)  In  the  case  of  persons  (except  bona  fide  employees, 
municipal  officers  on  official  business,  persons  in  the  mili- 
tary or  naval  forces  of  the  United  States  when  in  uniform, 
and  children  under  twelve  years  of  age)  admitted  free  or 
at  reduced  rates  to  any  place  at  a  time  when  and  under  cir- 
cumstances under  which  an  admission  charge  is  made  to 
other  persons,  a  tax  of  1  cent  for  each  10  cents  or  fraction 
thereof  of  the  price  so  charged  to  such  other  persons  for 
the  same  or  similar  accommodations,  to  be  paid  by  the  per- 
son so  admitted."    (40  Stat.  1120.) 

The  questions  which  you  submit  are  the  following: 

"(1)  Whether  a  person  purchasing  a  season  ticket,  which 
admits  him  to  a  number  of  Chautauqua  entertainments,  is 
subject  to  the  same  amount  of  admissions  tax  as  a  person 
who  purchases  single  admission  tickets  to  the  same  series 
of  entertainments;  e.  g.,  if  the  price  charged  for  a  season 
ticket  is  $3.00,  the  number  of  entertainments  is  8,  and  the 
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price  fftr  single  admissions  is  50  cents,  should  the  pe 
purchasing  a  season  ticket  be  required  to  pay  a  tax  u 
the  basis  of  an  admission  charge  of  $3.00  or  $4.00  ? 

"(2)  Should  a  distinction  be  made  between  course 
season  tickets  sold  by  Chautauqua  bureaus  where  the  s 
son  ticket  is  the  principal  kind  of  ticket,  and  season  ticlcr 
sold  by  baseball  associations  where  admittedly  single 
mission  tickets  are  the  principal  kind  of  tickets  sold  ?  " 

By  its  first  paragraph,  the  section  in  question  impo^^^ 
a  tax  of  1  cent  for  each  10  cents  or  fraction  thereof  of  t 
amount  paid  for  admission  to  any  place  on  or  after  Ap 
1,  1919,  including  admission  by  season  ticket  or  subscri 
tion,  to  be  paid  by  the  person  paying  for  such  admissio; 
Standing  alone,  this  would  present  no  difficulties.    The  ta^  ^ 
is  simply  10  per  cent  of  whatever  any  person  pays  for  a 
mission,  whether  he  pays  for  one  admission  or  purchases 
ticket,  or  makes  a  subscription  which  entitles  him  to  severab^ 
admissions. 

The  second  paragraph,  however,  provides  that,  with  cer — 
tain  exceptions,  persons  admitted  free  or  at  reduced  rate^ 
to  any  place  at  a  time  when  and  under  circumstances  undeir^ 
w^hich  an  admission  charge  is  made  to  other  persons,  a  taf: 
of  1  cent  for  each  10  cents  or  fraction  thereof  of  the  pric^- 
so  charged  to  such  other  persons  for  the  same  or  similair 
accommodations,  is  to  be  paid  by  the  person  so  admitted. 

The  Solicitor  of  Internal  Revenue  has  reached  the  con- 
clusion that  the  second  paragraph  modifies  the  first  to  th^ 
extent  of  treating  season  tickets  sold  at  a  price  less  than  the 
aggregate  price  of  the  same  number  of  single  admissions 
as  an  admission  at  reduced  rates  within  the  meaning  of 
the  second  paragraph.    I  am  unable  to  agree  with  this  con- 
clusion.   It  makes  the  expression  "  including  admission  by 
season  ticket  or  subscription,"  as  used  in  the  first  para- 
graph, wholly  meaningless.    Rather  it  may  be  said  that,  in 
effect,  this  expression  is  transferred  from  the  first  para- 
graph and  incorporated  in  the  second  so  as  to  make  the  two 
paragraphs  provide  that  the  tax  shall  be  on  the  price  paid 
except  that  those  admitted  at  reduced  rates,  including  those 
who  secure  reduced  rates  by  purchasing  season  tickets^  sihall 


The  Secretary  of  the  Treasury.  6l 

pay  the  tax  based  on  the  aggi*egate  price  which  other  per- 
sons would  pay  for  the  same  number  of  single  admissions. 
The  first  paragraph  provides  for  a  tax  based  on  the  amount 
paid  for  admission,  "  including  admission  by  season  ticket 
or  subscription,"  to  be  paid  by  the  person  paying  for  such 
admission.  This  clearly  recognizes  two  classes  of  admis- 
sions, both  of  which  are  to  be  taxed  10  per  cent  of  the 
amount  actually  paid  for  them.  It  must  be  assumed  that 
the  language  was  used  in  view  of  the  well  known  fact  that 
when  season  tickets  are  sold  they  are  sold  at  a  price  which 
makes  the  cost  of  a  single  admission  under  them  less  than 
is  charged  to  one  who  pays  for  only  a  single  admission. 
The  amount  of  tax  to  be  paid  in  each  case  is  determined 
by  the  amount  actually  paid.  When  the  second  paragraph 
speaks  of  admissions  at  reduced  rates  as  applied  to  both  of 
these  classes  of  persons,  it  manifestly  means,  in  the  one  in- 
stance, a  rate  lower  than  is  charged  other  persons  for  a 
single  admission,  and,  in  the  other,  a  rate  lower  than  is 
charged  other  persons  for  a  season  ticket  calling  for  a 
series  of  admissions.  At  a  particular  time  a  given  price  is 
charged  for  a  single  admission.  If  any  one  obtains  a  sin- 
gle admission  at  a  lower  price  the  tax  he  must  pay  will  be 
based  on  the  regular  price.  At  the  same  time,  a  season 
ticket  calling  for  a  number  of  admissions  is  sold  at  a  given 
price.  One  who  is  permitted  to  purchase  such  a  ticket  at  a 
reduced  rate  must  pay  a  tax  based  on  the  regular  rate  for 
that  kind  of  ticket.  Any  other  construction  will,  in  my 
opinion,  do  violence  to  the  purpose  clearly  indicated  in  the 
first  paragraph  to  include  the  purchaser  of  a  season  ticket 
in  those  who  shall  pay  a  tax  of  10  per  cent  of  the  amount 
paid  for  admission.  The  selling  of  season  tickets  is,  of 
course,  to  encourage  attendance,  and  the  large  number  of 
admissions  thus  sold  to  a  single  person  justifies,  in  busi- 
ness, a  reduction  in  the  rate.  The  larger  attendance  thus 
mduced  increases  the  profits  in  the  same  way  it  increases 
the  total  tax  collected.  I  think  the  clear  purpose  of  the 
Act  is  to  treat  as  established  two  prices  of  admission :  One 
when  obtained  by  purchasing  a  single  ticket,  and  the  other 
when  obtained  by  purchasing  ^  season  ticket.  And  I  can 
not  reconcile  all  the  parts  of  the  Act  and  read  them  in. 
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harmony  with  each  other  except  by  reaching  the  conclu- 
sion that  whether  a  reduced  price  within  the  meaning  of 
paragraph  2  is  paid  depends  upqn  whether  the  admission 
is  by  a  single  ticket  or  by  a  season  ticket.  All  who  enter 
by  a  season  ticket  must  pay  a  tax  based  upon  the  regular 
price  for  such  a  ticket.  Indeed,  as  expressly  provided  in 
section  802  of  the  Act,  this  tax  must  be  paid  at  the  time  the 
ticket  is  purchased.  Clearly,  it  was  intended  that  it  should 
be  based  upon  the  established  price  at  which  such  tickets 
are  sold. 
Answering  specifically  your  questions,  I  advise : 

1.  A  person  purchasing  a  season  ticket  which  admits  him 
to  a  number  of  Chautauqua  entertainments  is  not  subject  to 
the  same  amount  of  admissions  tax  as  a  person  who  pur- 
chases single  admission  tickets  to  the  same  series  of  enter- 
tainment, but  must  pay  a  tax  based  on  the  price  at  which 
such  season  tickets  are  at  that  time  sold  to  other  persons. 

2.  No  distinction  can  be  drawn  between  course  or  season 
tickets  sold  by  Chautauqua  bureaus  where  the  season  ticket 
is  the  principal  kind  of  ticket  and  season  tickets  sold  by 
baseball  associations  where  admittedly  single  admission 
tickets  are  the  principal  kind  of  tickets  sold. 

Respectfully, 

ALEX  C.  KING, 
Acting  Attorney  General. 
To  the  Secretary  of  the  Treasury. 


EXPORT    OF    LIQUOR    AFTER    THE    EFFECTIVE    DATE    OF 
THE  EIGHTEENTH  AMENDMENT  TO  THE  CONSTITUTION. 

The  transportation  of  intoxicating  liquor  within  and  the  exporta* 
tion  thereof  from  the  United  States  for  beverage  purposes  will 
be  prohibited  after  the  Eighteenth  Amendment  to  the  Constitu- 
tion becomes  effective,  and,  after  the  effective  date  of  the 
National  Prohibition  Act,  it  will  be  unlawful  to  withdraw  such 
liquor  from  bond  for  export  or  for  any  puri>ose  that  requires 
transportation  when  the  liquor  is  intended  for  beverage  purposes. 

Department  of  Justice, 

January  7, 19^. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  youp 
,: '  Ifetter  of  January  5  requesting  an  opinion  touching  the  ef- 
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feet  of  section  3  of  Title  II  of  the  National  Prohibition  Act 
of  October  28, 1919  (41  Stat.  308),  which  is  as  follows: 

"  No  person  shall  on  or  after  the  date  when  the  eighteenth 
amendment  to  the  Constitution  of  the  United  States  goes 
into  effect,  manufacture,  sell,  barter,  transport,  import,  ex- 
port, deliver,  furnish  or  possess  any  intoxicating  liquor 
except  as  authorized  in  this  Act,  and  all  the  provisions  of 
this  Act  shall  be  liberally  construed  to  the  end  that  the  use 
of  intoxicating  liquor  as  a  beverage  may  be  prevented." 

The  question  upon  which  an  opinion  is  requested  is  pre- 
sented thus : 

"  The  question  concerning  which  your  opinion  is  desired 
is  whether  the  word  'export,'  occurring  in  the  section 
from  which  quotation  is  made,  has  reference  to  the  physi- 
cal removal  of  spirits  from  the  country  so  as  to  make  it 
imlawful  under  all  circumstances  to  remove  spirits  for  bev- 
erage purposes  after  the  date  when  the  eighteenth  amend- 
ment to  the  Constitution  of  the  United  States  goes  into 
effect,  or  whether  it  has  reference  to  the  execution  of  docu- 
ments symbolical  or  representative  of  physical  removal  so* 
as  to  permit  physical  removal  of  spirits  for  beverage  pur- 
poses after  the  date  when  the  constitutional  amendment 
becomes  effective  in  those  cases  in  which  the  preliminary 
documents  required  by  the  laws  and  regulations  have  been 
executed  prior  to  such  date." 

I  understand  the  documents  referred  to  to  be  the  filing 
by  a  distiller  or  owner  of  spirits  held  in  bond  of  a  declara- 
tion of  his  purpose  to  export  the  same,  in  good  faith,  and 
the  giving  of  a  bond  to  do  so  within  a  given  period.  In 
other  words,  the  question  is  whether  a  distiller  who,  before 
the  eighteenth  amendment  goes  into  effect,  filed  such  a  dec- 
laration of  purpose  and  gives  such  a  bond  may  after  the 
effective  date  of  the  amendment  lawfully  export  the  spirits 
thus  removed  from  bond  for  export.  The  documents  re- 
ferred to  are  those  by  virtue  of  which,  under  section  3330 
of  the  Revised  Statutes,  a  distiller  is  permitted  to  withdraw 
from  bonded  warehouses  spirits  for  export  without  the 
payment  of  the  tax  which  would  otherwise  be  due  upon 
withdrawal.    It  was  held  by  the  then  Attorney  General  in 
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18  Op.  92,  that  this  could  be  accomplished  by  the  filing  ^ 
the  required  documents  without  the  immediate  physic 
removal  of  the  spirits  from  the  bonded  warehouse.  &. 
long  as  the  exporting  of  liquors  is  lawful,  I  have  no  doul 
of  the  correctness  of  this  opinion.  But  when  the  eighteenth 
amendment  becomes  effective  it  will  be  unlawful  to  trans 
port  liquor  for  beverage  purposes  in  this  country  whethcs 
intended  for  export  or  not,  and  it  will  be  equally  unlawfu 
to  export  the  same.  The  language  quoted  from  the  Na 
tional  Prohibition  Act  follows  the  language  of  the  eight 
eenth  amendment  in  this  respect.  When,  therefore,  it  be 
comes  unlawful  to  transport  spirits  or  to  export  them  whei 
intended  for  beverage  purposes,  the  necessary  result  wil 
be  that  it  will  be  no  longer  lawful  to  withdraw  them  fron 
bond  for  export  or  for  any  purpose  that  requires  trans 
portation  when  intended  for  beverage  purposes. 

The  claim  that  spirits  withdrawn  now  by  the  filing  o 
the  documents  mentioned  may  lawfully  be  treated  as  al 
ready  exported  and  therefore  may  hereafter  be  shippe( 
from  this  country  is  not,  in  my  opinion,  tenable.  The  effec 
of  such  a  transaction  is  not  even  to  begin  the  act  of  ex 
portation.  It  is  simply  a  declaration  of  a  purpose  to  here 
after  export  and  an  agreement  secured  by  a  bond  that  thi 
spirits  will  be  hereafter  exported.  If  it  be  assumed  tha 
the  export  of  goods  which  has  been  begun  before  thi 
National  Prohibition  Act  becomes  effective  may  lawfully 
be  completed  after  its  effective  date,  the  transaction  men 
tioned  could  not  be  regarded  as  a  beginning  of  the  act  o1 
exportation.  In  the  case  of  Coe  v.  Errol^  116  U.  S.  517 
the  court  clearly  indicated  that  the  question  as  to  whei 
exportation  begins  within  the  meaning  of  the  constitutiona 
provision  against  taxing  exports  and  when  interstate  com 
merce  begins  is  to  be  determined  by  the  same  tests.  Anc 
speaking  of  the  time  when  personal  property  should  be 
exempt  from  taxation  by  a  State  because  in  interstate  com- 
merce, the  court  quoted  from  The  Daniel  Ball^  10  Wall.  557, 
565,  as  follows: 

"  Whenever  a  commodity  has  begun  to  move  as  an  arti- 
cle of  trade  from  one  State  to  another,  commerce  in  that 
commodity  between  the  States  has  commenced." 
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After  making  this  quotation,  the  court  said  (p.  528) : 
"But  this  movement  does  not  begin  until  the  articles 
have  been  shipped  or  started  for  transportation  from  the 
one  State  to  the  other.  The  carrying  of  them  in  carts  or 
other  vehicles,  or  even  floating  them,  to  the  depot  where  the 
journey  is  to  commerce  is  no  part  of  that  journey.  That  is 
all  preliminary  work,  performed  for  the  purpose  of  putting 
the  property  in  a  state  of  preparation  and  readiness  for 
transportation.  Until  actually  launched  on  its  way  to 
another  State,  or  committed  to  a  common  carrier  for  trans- 
portation to  such  State,  its  destination  is  not  fixed  and  cer- 
tain. It  may  be  sold  or  otherwise  disposed  of  within  the 
State,  and  never  put  in  course  of  transportation  out  of  the 
State.  Carrying  it  from  the  farm,  or  the  forest,  to  the 
depot,  is  only  an  interior  movement  of  the  property,  en- 
tirely within  the  State,  for  the  purpose,  it  is  true,  but  only 
for  the  purpose,  of  putting  it  into  a  course  of  exportation ; 
it  is  no  part  of  the  exportation  itself.  Until  shipped  or 
started  on  its  final  journey  out  of  the  State  its  exportation 
is  a  matter  altogether  in  fieri^  and  not  at  all  a  fixed  and 
certain  thing." 

I  am  therefore  of  the  opinion  that  the  filing  of  the  docu- 
ments referred  to  can  not  be  treated  as  even  the  beginning 
of  exportation.  Moreover,  since  transportation  within  this 
country  as  well  as  exportation  from  it  is  prohibited,  the 
necessary  conclusion  is  that  after  the  effective  date  of  the 
National  Prohibition  Act  the  transportation  of  liquor  for 
beverage  purposes  even  when  intended  for  export  will  be 
unlawful.  The  carrying  of  liquor  from  an  interior  point 
to  a  seaport,  even  though  it  be  consigned  to  a  foreign  coun- 
try, will  be  prohibited.  If,  in  order  to  complete  the  ship- 
ping of  spirits  from  this  country  to  a  foreign  country,  it 
is  necessary  that  any  part  of  the  transportation  shall  oc- 
cur after  the  date  mentioned  such  expoi*tation  will  be 
prohibited.  In  other  words,  the  Act,  when  it  goes  into 
effect,  will  prohibit  the  beginning  of  exportation  and  arrest 
that  which  has  been  begun  but  has  not  l>een  completed.  In 
Bhort,  I  can  not  avoid  the  conclusion  that  after  that  date 
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no  spirits  can  lawfully  leave  any  port  of  the  United  States 

for  beverage  purposes. 

Respectfully, 

ALEX.  C.  KINO, 
Acting  Attorney  General. 

To  the  Secretary  of  the  Treasury. 


LIQUORS  LISTED  AS  SEA  STORES  ON  VESSELS. 

Liquors  which  are  prohibited  importation,  but  which  are  properly 
listed  as  sea  stores  on  American  vessels  arriving  in  ports  of  the 
United  States,  may  be  required  to  be  placed  under  seal  by  the, 
boarding  officer  and  kept  sealed  during  the  entire  time  of  the 
vessel's  stay  in  port,  no  part  thereof  to  be  removed  from  under 
seal  for  use  by  the  crew  at  meals  or  for  any  other  purpose. 

So  long  as  such  liquors  are  properly  listed  as  sea  stores  oo  foreign 
vessels  arriving  in  ports  of  the  United  States,  and  are  not  exces- 
sive in  quantity,  the  daily  distribution  thereof  to  the  crews  on 
board  vessels  can  not  properly  be  interfered  with  by  this  Govern- 
ment; but  the  bringing  of  such  liquors  on  shore,  even  by  the 
members  of  the  crews  to  whom  they  are  Issued,  will  be  unlawful 
and  subject  the  offender  to  prosecution. 

Excessive,  or  surplus,  liquor  stores  on  foreign  vessels  arriving  In 
ports  of  the  United  States  are  subject  to  seizure  and  forfeiture. 

Department  of  Justice, 

January  2S^  1920. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  January  20  inclosing  a  letter  from  the  Secretary  of 
State  with  a  communication  from  the  Italian  Embassy 
regarding  instructions  given  to  collectors  of  customs  in 
Treasury  Decision  No.  38218  of  December  11, 1919,  requir- 
ing that  all  liquors  which  are  prohibited  importation,  but 
which  are  properly  listed  as  sea  stores  on  vessels  arriving 
in  ports  of  the  United  States,  should  be  placed  under  seal 
by  the  boarding  officer  and  kept  sealed  during  the  entire 
time  of  the  vessel's  stay  in  port,  no  part  thereof  to  be  re- 
moved from  under  seal  for  use  by  the  crew  at  meals  or  for 
any  other  purpose.  You  ask  my  opinion  upon  the  follow- 
ing questions : 

"  1.  Are  the  instructions  mentioned  and  the  practice  of 
the  customs  officers  in  accordance  therewith  authorized 
under  the  law? 
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**  S-  If  permissible  in  part  but  not  in  their  entirety,  to 
^hat;  extent  should  they  be.  modified  to  meet  legal  require- 
naerit:^  and  to  restrain  as  far  as  possible  the  prevalent  prac- 
tice o  f  smuggling  liquor  stores  from  vessels  in  ports  of  the 
United  States? 

^-     Should  there  be  any  difference  in  practice  as  between 
Anier^ican  and  foreign  vessels  in  such  matters?  " 

*"it;li  respect  to  American  vessels  it  is  sufficient  to  say 
nat   tlie  prohibition  law  applies  as  well  on  board  such  ves- 
sels  while  in  American  ports  as  at  any  other  point  within 
^.  U^nited  States.    As  to  such  vessels  I  do  not  think  the 
^  ^^it;y  of  the  regulation  mentioned  can  be  successfully 
questioned. 

.  ^^  status  of  foreign  vessels  in  American  ports,  however, 
,"  ^^^^tte^hat  different.  I  think  the  state  of  international 
*^*"  the  subject  of  private  vessels  is  foreign  ports  is, 
y  speaking,  this : 
^^  ^o  :far  as  regards  acts  done  at  sea  before  her  arrival  in 
^^J^*  ^:tid  acts  done  on  board  in  port,  by  members  of  the 
"to  one  another,  and  so  far  as  regards  the  general 
1^  ^*^t:ion  of  the  rights  and  duties  of  those  belonging  on 
|.|^  ^^^  the  vessel  is  exempt  from  local  jurisdiction;  but  if 
,^v^  ^-^tis  done  on  board  affect  the  peace  of  the  country  in 
j^  ^  ^^  port  she  lies,  or  the  persons  or  property  of  its  sub- 
—  ^^>  tio  that  extent  that  State  has  jurisdiction."  Moore's 
^^  ational  Law  Digest,  Vol.  II,  page  297. 

complaint  made  against  the  Treasury  decision  men- 
sto-fc^^^  ^^  ^^^^  ^y  requiring  liquors  properly  listed  as  sea 
ix^  ^^^^^  ^  ^  '^^P^  under  seal  during  the  time  such  vessels  are 
o  Ji  "^V^^erican  ports  it  prevents  the  distribution  to  the  crews 

usual  amount  for  daily  consumption,  which  in  the 
Italian  vessels  it  is  said  is  required  by  the  contracts 
the  crews. 

•gree  entirely  that  excessive,  or  surplus,  liquor  stores 
to"^  ^Vibject  to  seizure  and  forfeiture,  but  I  am  not  prepared 
C|V|  ^^  that  the  daily  distribution  to  the  crews  of  the  usual 
p^  ^^tity  for  consumption  on  board  the  ship  so  affects  the 
to  ^^^  of  this  country  that  American  officials  are  authorized 
^Xterfere.    Of  course,  the  bringing  of  such  liquors  on 
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shore,  even  by  the  members  of  the  crew  to  whom  they  are 
issued,  will  be  unlawful  and  subject  the  offender  to  prose- 
cution; but  so  long  as  the  liquors  on  board  are  properly 
listed  as  sea  stores,  and  are  not  excessive  in  quantity,  I  do 
not  think  their  daily  distribution  on  board  the  ship  can 
properly  be  interfered  with  by  this  Govenunent. 

I  am,  therefore,  of  opinion  that  the  regulations  should 
be  modified  to  the  extent  above  indicated. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasury. 


LETTERS  OF  DECEASED  SOLDIER  AS  EVIDENCE  OF  BENE- 
FICIARIES UNDER  WAR  RISK  INSURANCE  ACT. 

Letters  of  a  deceased  soldier  naming  the  beneficiaries  designated 
in  his  application  for  war  risk  insurance,  if  such  letters  are 
clearly  shown  to  be  genuine,  can  properly  be  made  the  basis  of 
an  award  and  an  award  should  be  made  by  the  Bureau  of  War 
Risk  Insurance  to  the  beneficiaries  whose  names  are  thus  ascer- 
tained, where  the  Government  has  lost  his  original  application 
for  insurance  and  no  record  can  be  found  showing  what  designa- 
tions were  made. 

Department  of  Justice, 

January  S€,  1920. 

Sir  :  I  am  in  receipt  of  your  letter  of  December  22, 1919, 
requesting  an  opinion  as  to  the  admissibility  in  evidence 
of  the  letters  of  a  deceased  soldier  to  establish  the  identity 
of  the  beneficiary  under  the  soldier's  insurance  in  cases 
where  the  insurance  application  has  been  lost. 

The  specific  cases  to  which  you  refer  are  those  where, 
from  the  records  of  the  War  Department,  it  appears  pre- 
miums were  deducted  from  the  soldier's  pay,  and  thus  it 
appears  with  certainty  that  an  application  was  made,  but 
where  such  application  can  not  be  found  in  the  Bureau  of 
War  Risk  Insurance.  This  sufficiently  establishes  the  fact 
that  insurance  was  in  force,  but  your  difficulty  is  in  deter- 
mining to  whom  within  the  permitted  class  it  is  payable. 
You  mention  three  typical  cases  in  which  it  seems  that  the 
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only  possible  evidence  obtainable  to  indicate  what  bene- 
ficiary was  designated  are  letters  written  by  the  soldier  to 
the  beneficiaries  stating  that  he  has  made  his  insurance 
payable  to  them.  The  question  is  whether  the  Bureau  of 
War  Bisk  Insurance  can  properly  accept  these  letters  as  a 
basis  for  an  award  to  the  beneficiaries  to  whom  they  are 
addressed.  If  this  can  not  be  done  in  such  cases,  the  insur- 
ance must  be  paid  to  such  person  or  persons  within  the  per- 
mitted class  of  beneficiaries  as  would  under  the  laws  of  the 
State  of  the  residence  of  the  insured  be  entitled  to  his  per- 
sonal property  in  case  of  intestacy.  In  view  of  the  case 
of  Throckmorton  v.  Holt^  180  U.  S.  552,  it  can  not  be  said 
that  the  question  as  to  whether  these  letters  would  be 
strictly  admissible  in  a  case  in  court  is  entirely  free  from 
doubt.  For  many  reasons,  however,  I  do  not  think  that 
that  case  conclusively  establishes  the  proposition  that  they 
are  not  admissible. 

The  circumstances  giving  rise  to  the  question  are  extra- 
ordinary. The  Government,  in  recognition  of  the  services 
to  be  rendered  and  the  possible  sacrifice  to  be  made,  has 
provided  insurance  for  its  soldiers,  and  has  evinced  the 
clear  intention  that  the  soldier  shall  have  the  right  to  desig- 
nate, within  a  named  class,  such  beneficiary  as  he  desires  to 
receive  his  insurance  in  case  of  his  death.  The  soldier  is 
given  the  widest  discretion  in  this  respect.  He  is  not  con- 
fined to  the  beneficiary  originally  designated.  He  may 
change  such  beneficiary  at  any  time  during  his  life  or  by 
directions  given  in  his  will.  Presumably,  in  the  cases 
referred  to,  the  soldiers,  in  their  applications,  designated 
beneficiaries.  These  applications,  however,  have  been  lost 
by  the  Government  or  its  agents,  and  there  is  now  no  record 
showing  what  designations  were  made.  This  is  through 
no  fault  of  the  soldier,  who  made  his  application  in  the 
regular  way.  It  is,  I  think,  the  duty  of  the  bureau  to  ascer- 
tain, if  possible,  what  beneficiaries  would  be  shown  to  have 
been  named  if  the  applications  could  be  found.  Under 
these  circumstances,  I  am  satisfied  that,  nothwithstanding 
the  ruling  in  the  Throckmorton  case,  letters  written  by  the 
soldier  at  the  time  of  taking  out  the  insurance,  or  shortly 
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afterwards,  informing  the  beneficiaries  of  what  he  had 
done  would  be  held  by  the  courts  to  be  competent  evidence. 
Of  course,  the  bureau  should  be  fully  satisfied^of  the  genu- 
ineness of  the  letters,  and  should  receive  any  evidence  tend- 
ing to  impeach  the  truth  of  the  statements  made  in  the 
letters.  But  in  cases  like  those  mentioned  by  you,  where 
no  reason  appears  for  making  a  false  statement,  if  the  let- 
ters are  clearly  shown  to  be  genuine,  I  think  they  can 
properly  be  made  the  basis  of  an  award  and  that  an  award 
should  be  made  to  the  beneficiary  or  beneficaries  whose 
names  are  thus  ascertained.  This  ruling,  I  think,  is  clearly 
sustained  by  the  great  weight  of  authority  outside  of  the 
Throckmorton  case.  Without  going  now  into  details,  I  do 
not  regard  the  Throckmorton  case  as  necessarily  control- 
ling and  believe  that  the  opinion  expressed  is  well  sus- 
tained by  authority.  In  cases  like  this,  where  the  Govern- 
ment itself  has  lost  the  original  application,  and  the  bureau 
is  satisfied  from  genuine  letters  produced  that  a  certain 
person  was,  in  fact,  named  in  the  application,  I  do  not 
think  there  should  be  any  hesitation  in  making  the  award 
accordingly. 

Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasury. 


RELATION    OF    NATIONAL    RESEARCH    COUNCIL    TO    NA- 

TIONAL  ACADEMY  OF  SCIENCES. 

The  National  Research  Council  constitutes  an  agency  of  the  Na- 
tional Academy  of  Sciences  for  the  purposes  and  with  the  powers 
expressed  in  the  paper  entitled  "  Organization  of  the  National 
Research  Council,"  adopted  February  11,  1919. 

Except  in  dealing  with  funds  which  may  have  been  speelflcally 
given  to  the  National  Research  Council  and  which  may-  be  con- 
sidered as  a  special  trust  or  trusts  to  be  administered  as  directed 
in  the  administration  thereof,  or  by  the  doner,  all  contracts  or 
expenditures  for  the  National  Research  Council  should  be  author- 
ized and  Incurred  as  expenses  of  the  National  Academy  of 
Sciences,  and  should  not  be  incurred  by  the  National  Research 
Council  as  such,  and  such  incurring  should  be  with  the  authority 
find  in  the  name  of  the  National  At^demy  of  Sciences. 


€4 
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^^lle    additional  documentary  evidence  mky  not  be  necessary  to 

comf>iete  the  relation  of  the  National  Research  CJouncil  to  the 

National  Academy  of  Sciences,  it  Is  certainly  very  desirable  that 

^^re   should  be  a  further  defining  of  the  financial  relations  be- 

twe^n   these  bodies,  so  as  to  prevent  any  misapprehension  or  con- 

^*<?t    tt-om  arising. 

Department  of  Justice, 

January  27, 1920. 
^i^  I    You  have  referred  to  me  for  opinion  a  letter  to 
you    from  Hon.  Charles  D.  Wolcott,  president  of  the  Na- 
tional    Academy  of  Sciences,  dated  October  18,  1919,  in 
^^*^1^   lie  asks  the  following  questions : 

■^*     Is  the  National  Research  G^uncil  the  authorized 
^^^^   <^f  the  National  Academy  of  Sciences? 

"Who  is  responsible  for  the  contracts  of  the  National 
^c'ch  Council  ? 

Is  additional  documentary   evidence  necessary  to 
.,         -^l^te  the  relation  of  the  National  Research  Council  to 

..^^^  s^tional  Academy  of  Sciences  ?  " 
A         *^^  National  Academy  of  Sciences  was  incorporated  by 
j^^     ^^f  Congress  approved  March  3,  1863  (12  Stat.  806). 
j|.    ^^^rter  constituted  it  a  corporation  and  conferred  upon 

power  "to  make  its  own  organization,  including  its 

i'tution,  by-laws,  and  rules  and  regulations;  to  fill  all 

cies  created  by  death,  resignation,  or  otherwise;  to 

|^"^^^^^^e  for  the  election  of  foreign  and  domestic  mem- 

Qj,        >    'the  division  into  classes,  and  all  other  matters  needful 

g^^^^Vial  to  such  institution,  and  to  report  the  same  to  Con- 

^**^^"   No  limitation  was  placed  upon  the  general  powers 

'ted.    It  was  an  organization  related  to  the  Goyem- 

^    t.  in  that  by  the  charter  it  was  provided  "  the  Academy 

1,  whenever  called  upon  by  any  department  of  the 

^^rnment,  investigate,  examine,  experiment,  and  report 

any  subject  of  science  or  art,  the  actual  expense  of 

investigations,  examinations,  experiments,   and   re- 

►55  to  be-  paid  from  appropriations  which  may  be  made 

^    ^he  purpose,  but  the  Academy  shall  receive  no  compen- 

XT^^I^^j^^^Dn  whatever  for  any  services  to  the  Government  of  the 

^ted  States.'' 
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The  number  of  members  of  such  corporation  was  by  its 
original  charter  limited  to  50  ordinary  members,  but  by  an 
Act  of  Congress  approved  July  14, 1870,  the  limitation  was 
removed  (16  Stat.  277). 

By  an  Act  of  Congress  dated  June  20,  1884  (23  Stat 
60),  amended  and  enlarged  by  a  later  Act  approved  May 
27,  1914  (38  Stat.  383),  said  National  Academy  was 
authorized  and  empowered  to  receive  by  devise  or  in  any 
other  manner  property,  real  or  personal,  to  hold  the  same 
absolutely  or  in  trust,  to  invest,  reinvest,  and  manage  the 
same  according  to  the  provisions  of  its  constitution,  and 
to  apply  said  property  and  its  income  to  the  objects  of  its 
creation  and  according  to  the  instructions  of  any  donors, 
Congress  reserving  the  right  at  any  time  to  limit  the 
amount  of  real  estate  which  might  be  held  by  said  Acad- 
emy, and  the  length  of  time  for  which  it  might  be  held. 

For  the  purposes  of  this  memorandum  it  is  only  neces- 
sary^ to  state  that  a  constitution  and  rules  were  adopted 
which  have  been  from  time  to  time  amended,  and  which 
regulate  the  transactions  of  the  association.  No  limita- 
tions upon  its  methods  of  carrying  into  effect  the  purposes 
of  its  incorporation  appear  therein.  The  corporation 
appears  to  be  possessed  of  quite  an  amount  of  property 
embraced  in  different  funds,  some  devoted  to  special  pur- 
poses; others  to  the  general  uses  of  the  Academy.  The 
management  of  financial  affairs  is  vested  in  the  treasurer 
under  the  direction  of  the  finance  committee.  The  govern- 
ing body  of  the  Academy  is  designated  as  "  Council,"  com- 
posed of  six  members  elected  by  the  Academy,  together 
with  the  officers,  to  wit,  the  president,  vice  president,  the 
foreign  secretary,  the  home  secretary,  and  the  treasurer. 
The  constitution  prescribes  that  no  contract  shall  be  bind- 
ing upon  the  Academy  which  has  not  been  first  approved 
by  the  council. 

The  constitution  provided  for  an  annual  report  to  be 
made  to  Congress,  thus  complying  with  the  provision  of 
the  charter,  and  it  appears  that  such  reports  have  been 
made,  including  the  report  showing  the  creation,  continu- 
ance and  operations  of  the  National  Research  Council, 
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(The  council  of  the  Academy  will  be  hereinafter  referred 
to  as  *' Academy  council.") 

The  constitution  also  provides  that  the  president  of  the 
Academy  may  call  in  the  aid  upon  committees  of  expert 
P^^'son.s  not  members. 

^  ^y    r^esolution  adopted  April  16  and  19,  1916,  respec- 
tively,   the  Academy  council  directed  its  president  to  in- 
form t.lie  President  of  the  United  States  that  the  Academy 
desired  to  place  itself  at  the  disposal  of  the  Government 
for  any  service  within  its  scope  in  the  event  of  a  break  of 
diploiici  atic  relations  with  any  country,  and  directed  its 
president  to  appoint  a  committee  to  carry  out  the  resolution 
should   such  service  be  required  by  the  (jovemment.    It 
*^    ^-vithorized  its  president  to  appoint  a  conmiittee  to 
^ait  Oil  the  President  of  the  United  States,  to  call  his  atten- 
tion, t^^  gui^  resolutions  tendering  the  Academy's  services. 

^-^^^  ^pril  26,  1916,  said  president  and  conmiittee  had  a 
^^^*^xr<Bnce  with  the  President  of  the  United  States,  at 
wnxolx  said  services  were  tendered  and  accepted  by  the 
^^icient 

^^^^  June  16, 1916,  at  a  meeting  of  the  Academy  council, 
*  ^^^F^^i^rt  was  made  of  the  conference  above  held  with  the 


lent  in  which,  among  other  things,  it  was  reported 

tnat;  -fj^^  President  suggested  the  formation  of  a  committee 

^^^  ^ertake  such  work  as  the  Academy  might  propose,  and 

^  ^^^:e  steps  looking  to  the  organization  and  coordination 

^    ^-^^^  scientific  workers  of  resources  of  the  country  for  the 

P^t^^rwe  of  avoiding  unnecessary  duplication  of  effort. 

^  -^resident  reported  to  the  council  that  he  had  appointed 

^^^^^CMiittee,  naming  them,  on  the  organization  of  scientific 

^T^^Tces  of  the  country  for  national  service.    The  com- 

-^  ^*j|^e  so  appointed  reported  a  plan  for  the  formation  of  a 

^^i^nal  Research  Council,  to  consist  of  five  members  of 

,  ^  -Academy,  to  be  appointed  by  its  president,  of  the  presi- 

-^"^'fe  or  other  representative  of  the  American  Association 

^    "the  Advancement  of  Science,  of  the  American  Philo- 

^*>.ical  Society,  and  of  the  American  Academy  of  Arts 

*V^  Sciences,  a  representative  from  the  American  Society 

^ivil  Engineers,  American  Society  of  Mechanical  Engi- 
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neers,  American  Institute  of  Mining  Engineers,  American 
Institute  of  Electrical  Engineers,  together  with  a  represent- 
ative from  the  Departments  of  War  and  Navy  Research  Lab- 
oratories, Government  Bureaus  of  Public  Health  Service, 
and  the  Department  of  Agriculture;  the  general  purpose  of 
this  council  to  be  to  encourage  the  investigation  of  natural 
phenomena;  the  application  of  scientific  principles  to  the  de- 
velopment of  American  industries  in  the  employment  of 
scientific  methods  and  strengthening  the  national  defense 
and  promoting  the  national  welfare.  To  accomplish  this 
purpose  it  was  recommended  that  the  Research  Council 
adopt  certain  specific  measures  mentioned,  to  wit,  the  mak- 
ing of  certain  inventories,  the  preparation  of  certain 
reports,  together  with  such  other  measures  as  may  be 
deemed  advisable.  This  report  appears  to  have  been 
adopted  by  the  Academy  council  and  an  organization 
known  as  the  "  National  Research  Council "  (hereinafter 
styled  "Research  Council"),  composed  as  above  stated, 
created.  This  body  appears  to  have  functioned  during  the 
war  and  to  have  received  large  amounts  of  money  from 
Government  appropriations  and  private  sources  for  its 
support  and  maintenance. 

The  existence  of  the  Research  Council  and  its  work  was 
recognized  by  the  President  by  an  Executive  order  dated 
May  11, 1918.  Its  institution  by  the  National  Academy  of 
Sciences  under  its  congressional  charter  was  therein  recog- 
nized, which  was  requested  to  perpetuate  the  National  Re- 
search Council  for  the  doing  of  certain  duties  specified  in 
the  said  Executive  order.  It  was  also  therein  recog^iized 
that  the  effective  prosecution  of  the  Research  Council's 
work  re(]uired  the  cordial  cooperation  of  the  scientific  and 
technical  branches  of  the  Government,  civil  aild  military, 
and  that  to  this  end  the  President  of  the  United  States 
would  designate  representatives  of  the  Government,  upon 
the  nomination  of  the  President  of  the  National  Academy 
of  Sciences,  to  serve  as  members  of  the  council  as  hereto- 
fore, and  that  the  heads  of  the  departments  immediately 
concerned  were  «iirected  to  cooperate  in  every  way  that 
niay  be  required. 
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For  the  executive  management  of  its  affairs  the  Research 
Council  has  constituted  an  executive  board  and  certain 
officers.  The  treasurer  of  the  National  Academy  of  Sci- 
ences is  ex  officio  treasurer  of  the  National  Research 
Council. 

Under  article  5,  regulating  the  nominations  and  appoint- 
ments, all  appointments  to  the  Research  Council  are  either 
made  by  the  president  of  the  National  Academy  of  Sciences 
or  by  the  President  of  the  United  States  upon  the  nomina- 
tion of  the  president  of  the  National  Academy  of  Sciences ; 
these  being  of  Government  officials. 

All  the  proceedings  of  the  National  Research  Council 
are  reported  to  the  National  Academy  of  Sciences,  arid  the 
report  of  its  proceedings  appears  as  a  part  of  the  annual 
report  of  said  National  Academy  made  to  Congress.  The 
existence  of  said  National  Research  Council,  its  functions, 
and  its  organization,  have  been  quite  fully  reported  to  Con- 
gress, and  its  functions  as  an  exeirise  of  a  part  of  the  ac- 
tivities and  powers  of  the  National  Academy  have  been 
recognized,  at  least  by  implication. 

On  February  11,  1919,  a  permanent  constitution  of  the 
National  Research  Council  was  adopted,  known  as  "Or- 
ganization of  the  National  Research  Council."  The  execu- 
tive board  of  the  Research  Council  recommended  to  the 
Academy  council  the  adoption  of  this  constitution,  which 
was  approved  by  the  Academy  council,  and  subsequently 
by  the  Academy  in  corporate  meeting.  This  constitution 
states:  "The  National  Academy  of  Sciences,  under  the 
authority  conferred  upon  it  by  its  charter  enacted  by  Con- 
gress,'' etc.,  "  adopts  the  following  permanent  organization 
for  the  National  Research  Council,  to  replace  the  tempo- 
rary organization  under  which  it  has  operated  heretofore." 

After  setting  forth  its  purposes,  it  further  states:  "The 
membership  of  the  National  Research  Council  shall  be 
chosen  with  the  view  of  rendering  the  council  an  effective 
federation  of  the  principal  research  agencies  in  the  United 
States  concerned  with  the  fields  of  science  and  technology 
named  in  "the  article  defining  the  purposes  of  the  Research 
Council. 
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The  National  Research  Council  therefore  occupies 
relations  to  the  National  Academy ;  First,  that  of  a  s 
permanent  agency  for  the  carrying  on  of  the  scienU— 
activities  expressed  in  article  1  of  the  above-mentioned  p 
of  permanent  organization ;  second,  a  federation  under 
National  Academy  of  Sciences  proper  of  the  other  sci 
tific  organizations  of  the  country,  engaged  in  practi 
scientific  work,  by  incorporating  the  representatives 
these  bodies,  as  well  as  from  the  Government,  into  a 
ing  committee  appointed  by  the  president  of  the  Natio 
Academy  of  Sciences  under  its  charter  and  general  su 
vision. 

It  is  evident  from  the  above  that  the  objects  to  be  acco: 
plished  are  such  as  are  within  the  powers  of  the  Natio 
Academy  of  Sciences.    It  is  also  plain  that  no  other 
poration  is  given  any  control  over  the  National  Acadencr^ 
or  over  the  Research  Council  thus  organized  by  it  under  i 
charter. 

The  National  Council  has  no  control  over  the  Nation 
Academy  or  its  activities.    It  caii  engage  in  all  activiti^^ 
which  the  Research  Council  can  exercise.    While  member^ 
of  the  council,  other  than  the  members  of  the  National^- 
Academy,  are  selected  from  the  representatives  of  th^ 
other  scientific  bodies,  they  are  appointed  bj'  the  president 
of  the  National  Academy  under  the  provisions  of  the  plai:^ 
of  organization  for  the  Research  Council  adopted  by  th^ 
National  Academy.    While  certain  Government  officials  ar» 
made  members,  the  president  of  the  National  Academy,  by 
its  authority  so  given,  selects  them,  and  the  President  of 
the  United  States  confirms  his  appointees.    Every  member 
of  the  Research  Council  is  in  this  way  selected  by  the 
authority  of  the  National  Academy  under  the  authority 
and  direction  it  has  given  in  the  "  Plan  of  organization " 
adopted  by  it. 

Unless  the  Academy  was  therefore  restricted  by  its  char- 
ter in  constituting  an  agency  for  scientific  research  and 
work  to  its  own  members,  the  National  Research  Council 
is  an  agency  of  that  corporation. 
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In  the  absence  of  a  charter  restriction  any  persons  may 
be  chosen  as  directors,  or  any  other  class  of  agents  of  a 
corporation.  State  v.  McDaniel,  22  Ohio  St.  354 ;  Wight  v. 
Springfieldy  etc.y  B.  R.  Co.^  117  Mass.  226;  In  re  Election 
of  St.  Lawrence  Steamboat  Co.,  44  N.  J.  L.  529. 

In  this  case  this  agency  was  duly  constituted  by  the 
Academy  council  and  the  permanent  organization  by  affir- 
mative action  of  the  Academy  itself  in  corix)rate  meeting 
"  to  i-eplace  the  temporary  organization  under  which  it  has 
operated  heretofore." 

As  heretofore  shown,  the  constitution  permitted  the  call- 
ing in  the  aid  of  nonmembers  of  expert  attainments  upon 
committees. 

A  corporation  can  only  act  through  agencies;  and  this 
agency,  by  this  corporate  action  (as  well  as  in  other  ways), 
has  been  constituted  and  its  original  organization  recog- 
nized. 

In  view  of  the  wide  powers  of  the  National'  Academy,  its 
right  to  constitute  committees  of  various  sorts,  and  its  rela- 
tion to  the  Government  in  the  prosecution  of  scientific  re- 
search and  work  in  which  the  Government  has  an  interest, 
the  creation  and  constitution  of  the  National  Research 
Council  is  a  legitimate  and  proper  exercise  of  the  charter 
powers  of  the  National  Academy,  and  renders  the  same  one 
of  the  agencies  of  the  National  Academy  for  the  carrying 
out  of  the  charter  purposes  with  such  powers  as  have  been 
conferred  by  the  National  Academy  of  Sciences,  as  herein 
set  forth,  in  the  several  resolutions  and  acts  of  the  Academy 
council  in  relation  to  its  several  organizations,  and  espe- 
cially in  the  adoption  of  a  constitution  for  the  permanent 
organization  of  the  National  Research  Council  by  the 
Academy  in  corporate  meeting. 

The  National  Research  Council  has  recognized  its  rela- 
tion.as  an  agency  subject  to  the  Academy  council.  As  an 
instance  said  Research  Council  sought  the  approval  of  the 
National  Academy  of  its  participation  in  the  International 
Research  Council,  which  would  have  been  quite  unneces- 
sary if  the  bodies  had  been  independent.  The  adoption  by 
the  annual  meetings  of  the  National  Academy  of  reports 


108    Relation  of  Research  Council  to  Academy  of  Sciences, 

made  would  also  carry  a  ratification  by  the  corporaticm  of 
the  action  of  the  Academy  council  in  its  dealings  with  the 
National  Kesearch  Council  as  one  of  the  scientific  organiza- 
tions and  agencies  of  the  National  Academy  of  Sciences. 

I  therefore  am  of  the  opinion  that  the  National  Research 
Council  constitutes  an  agency  of  the  National  Academy  of 
Sciences  for  the  purposes  and  with  the  powers  expressed  in 
the  paper  entitled  '^  Organization  of  the  National  Research 
Council,"  adopted  February  11,  1919. 

Replying  to  the  question,  "  Who  is  responsible  for  the 
contracts  of  the  National  Research  Council,''  I  do  not  find 
where  the  National  Research  Council,  as  an  agency  of  the 
National  Academy  of  Sciences,  has  been  given  any  general 
authority  to  enter  into  contracts.  The  constitution  of  said 
Academy  provides  that  no  contract  shall  be  binding  upon 
the  Academy  which  has  not  been  first  approved  by  the 
council,  and,  therefore,  viewing  the  Research  Council  as  an 
agency  of  the  Academy,  possessing  only  the  powers  dele- 
gated to  it,  authority  would  be  needed  in  order  for  it  to 
make  a  contract  binding  upon  the  Academy ;  and  where  the 
executive  board  of  such  Research  Council  proposes  to  enter 
into  any  such  obligation  it  should  obtain  such  authority. 
Where,  however,  the  Academy  council  should  authorize  the 
Research  Council  to  do  certain  things  requiring  the  incur- 
ring of  an  expense,  this  would  be  a  conference  of  authority 
for  the  incurring  of  such  expense,  just  as  if  such  direction 
had  been  given  to  any  other  agent  chosen  to  do  a  particular 
thing. 

I  think,  however,  that  except,  perhaps,  in  dealing  with 
funds  which  may  have  been  specifically  given  to  the  Na- 
tional Research  Council,  and  have  been  directed  to  be  han- 
dled otherwise,  and  which  therefore  may  be  considered  as 
a  special  trust  or  trusts  to  be  administered  as  directed  in 
the  appropriation  thereof,  or  by  the  donor,  all  contracts  or 
expenditures  for  the  National  Research  Council -should  be 
authorized  and  incurred  as  expenses  of  the  National  Acad- 
emy, and  should  not  be  incurred  by  the  Research  Council 
as  such,  and  that  such  incurring  should  be  with  the  author- 
ity and  in  the  name  of  the  Academy ;  the  Research  Council 
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<>ccupyiiig  the  position  of  a  permanent  standing  committee 
f^^sed  by  the  Academy  to  conduct  the  work  committed  to 
It  as  ^work  of  the  National  Academy,  being  accomplished 
througH  this  agency. 
Keply  ing  to  the  query,  "  Is  additional  documentary  evi- 
ence  necessary  to  complete  the  relation  of  the  National  Re- 
^^*h    Council  to  the  National  Academy  of  Sciences,"  I 
finest  that,  while  it  may  not  be  necessary,  it  is  certainly 
th^  ^^sirable  that  there  should  be  a  further  defining  of 
e  fiiia^ncial  relations  between  these  bodies,  so  as  to  prevent 
y  '^misapprehension  or  conflict  from  arising. 
HespectfuUy, 

C.  B.  AMES, 
Acting  Attorney  General. 

"^Ixe  Pbesident. 


>  ^ 


FLOOR  TAX  ON  VERMUTH. 

«-.^,  ^^-«i,  the  basis  of  which  consists  of  white  wine  fortified  by 
t.  Is  subject  only  to  the  floor  tax  on  wines  imposed  by  sec- 
10  of  the  War  Revenue  Act  of  October  3,  1917   (40  Stat. 

sp^r^  ^^'^^re  resembling  vermuth  but  made  exclusively  from  distilled 
wi^^^-^»  or  with  distilled  spirits  as  the  base,  should  be  classed 

distilled  spirits  and  taxed  under  section  303  of  the  War 

me  Act  (40  Stat  309). 

Department  of  Justice, 
^  Jammry  29^  1920. 

1^|.^     ^^  z  I  have  the  honor  to  acknowledge  receipt  of  your 
Yjy  -t^x^    ^'  January  9,  inclosing  a  copy  of  an  opinion  rendered 
dn^,*^^  Solicitor  of  Internal  Revenue  and  also  a  memoran- 
as  ^        Suggesting  different  views,  and  requesting  my  opinion 
25j-^^      whether  the  ruling  laid  down  in  Treasury  Decisions 
ve^  ^nd  2801  holding  floor  tax  due  on  spirits  contained  in 

of    ^r^>ith  is  correct,  or  whether  the  opinion  of  the  Solicitor 
fflf^^^^  ^^temal  Revenue  holding  it  erroneous  more  correctly 
ci^  J    ^^^rets  the  law  applicable  to  the  case.     Treasury  De- 
^i  2579  relating  to  taxation  of  vermuth  under  sections 
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309  and  310  of  the  Revenue  Act  of  1917  (40  Stat.  311), 
is  as  follows : 

^'All  vermuths,  cordials,  and  other  compounds  made  ex- 
clusively with  distilled  spirits  are  subject  to  the  so-called 
floor  tax  of  $2.10  additional  on  each  proof  gallon  or  frac- 
tion of  a  gallon  of  the  full  alcoholic  content  thereof. 
Where,  however,  such  compounds  are  manufactured  with 
mixtures  of  wines  and  spirits,  the  additional  tax  of  $2.10 
per  proof  gallon  will  be  due  only  on  the  distilled  spirits 
contained  therein,  and  not  on  the  spirits  contained  in  the 
fermented  wines  used." 

Treasury  Decision  2801  contains  the  same  ruling  under 
the  Revenue  Act  of  1918  (40  Stat.  1057,  1107,  1108). 

The  taxes  in  question  are  the  so-called  floor  taxes  im- 
posed by  the  Act  of  October  3,  1917.  Section  303  provides 
for  a  tax  on  distilled  spirits  produced  in  or  imported  into  the 
United  States  upon  which  the  taxes  previously  imposed  by 
law  had  been  paid  and  which  were  on  the  date  of  the  pas- 
sage of  the  Act  held  for  sale.  Section  307  provides  for  a 
similar  additional  tax  on  beer  on  which  the  tax  formerly 
required  by  law  had  been  paid.  Section  309  provides  "  that 
upon  all  still  wines,  including  vermuth,  and  upon  all  cham- 
pagne and  other  sparkling  wines,  liqueurs,  cordials,  artifi- 
cial or  imitation  wines,  or  compounds  sold  as  wine,  pro- 
duced in  or  imported  into  the  United  States"  and  there- 
after removed  for  sale  a  certain  tax  shall  be  paid.    Section 

310  provides  for  a  tax  on  all  the  articles  specified  in  sec- 
tion 309  upon  which  the  tax  then  imposed  by  law  had  been 
paid  aiid  which  are  on  the  date  of  the  passage  of  the  Act 
held  for  sale.  There  are  thus  three  of  the  so-called  floor 
taxes :  One  on  distilled  spirits,  another  on  beer,  and  another 
on  wines,  including  vermuth,  etc. 

Vermuth  is  understood  to  be  a  beverage  with  white  wine 
fortified  by  spirits  as  its  base.  Where  the  article  called 
vermuth  comes  within  this  definition  I  do  not  understand 
that  there  is  any  difference  of  opinion  that  it  is  subject 
only  to  the  floor  tax  imposed  by  section  310,  and  is  not  sub- 
ject to  the  floor  tax  upon  distilled  spirits.  But,  ap- 
parently, there  is  a  beverage  sometimes  sold  under  the 
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name  of  vermuth  whicli  is  made  exclusively  with  distilled 
spirits  or  in  which  distilled  spirits  rather  than  wine  is  the  ' 
base.  Accordingly,  Treasury  Decision  2579  deals  with  this 
beverage  and  holds  that  it  is  subject  to  the  floor  tax  on 
distilled  spirits  rather  than  on  wines,  etc.  I  agree  entirely 
with  the  view  of  the  solicitor  that  "  articles  are  dutiable 
rather  under  that  specific  language  which  can  be  applied  to 
nothing  else  than  under  terms  which  merely  may  embrace 
them."  It  follows  that  that  which  is  really  vermuth  is 
taxable  with  wines  under  section  310  rather  than  with  dis- 
tilled spirits  under  section  303.  But  if  I  am  right  in  the 
assumption  that  vermuth  means  a  beverage  in  which  wine 
is  the  base,  then  a  beverage  in  which  wine  is  not  used  at  all 
or  in  which  distilled  spirits  is  the  base  is  not  vermuth  and 
is  not  taxable  under  section  310. 

The  meaning  of  the  word  "  vermuth,"  as  above  indicated, 
is  the  meaning  given  it  by  all  the  dictionaries  and  encyclo- 
I>edias  which  I  have  consulted.  I  think  a  mixture  resem- 
bling vermuth  but  made  exclusively  from  distilled  spirits 
or  with  distilled  spirits  as  the  base  is,  at  most,  only  an  imi- 
tation of  vermuth  and  is,  in  fact,  to  be  classed  with  dis- 
tilled spirits  and  taxed  under  section  303  (40  Stat.  309). 
This  I  understand  to  be  the  effect  of  Treasury  Decision 
2579,  and  I  am  therefore  of  opinion  that  that  decision  cor- 
rectly interprets  the  law.  • 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasury. 


TRANSFER   OF   TEMPORARY    BUILDING    IN   SMITHSONIAN 
GROUNDS  TO  THE  SMITHSONIAN  INSTITUTION. 

By  a  provision  of  the  Deflclency  Appropriation  Act  of  November  4, 
1919  (41  Stat.  328),  the  Secretary  of  War  is  authorized  to  transfer 
to  the  Regents  of  the  Smithsonian  Institution  the  custody  and  con- 
trol of  a  temporary  metal  structure,  which  was  erected  In  the  Sinlth- 
BQnlan  Grounds  by  the  War  Department  under  the  authority  of 
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Public  ReBolntlon  No.  5,  approved  June  9,  1917  (40  Stat  102), 
Instead  of  having  tlie  structure  removed,  as  contemplated  by  said 
resolution. 

Department  of  Justice, 

February  J,  19£0. 

Sir:  Through  your  secretary  you  have  transmitted  to 
me  a  letter  dated  December  20,  1919,  from  the  Secretary 
of  the  Board  of  Kegents  of  the  Smithsonian  Institution, 
requesting  my  opinion  as  to  whether  certain  provisions  of 
Public  Resolution  No.  5,  Sixty-fifth  Congress,  approved 
June  9,  1917,  are  nullified  by  provisions  contained  in  Pub- 
lic Act  No.  73,  Sixty-sixth  Congress,  approved  November 
4, 1919. 

The  provisions  of  the  two  acts,  concerning  which  my 
opinion  is  requested,  are  as  follows: 

''[Public  Resolution  No.  6.  65th  Congrera.     H.  J.  Res.  94.] 

"Joint  Resolution  Authorizing  the  Board  of  Regents  of  the  Smith- 
sonian Institution  to  permit  the  Secretary  of  War  to  erect  tempo- 
rary buildings  in  the  Smithsonian  Grounds. 

"  Resolved  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assemhledy 
That  authority  be,  and  is  hereby,  given  to  the  Board  of 
Regents  of  the  Smithsonian  Institution  to  grant  permis- 
sion, under  such  conditions  and  restrictions  as  they  may 
deem  necessary,  to  the  Secretary  of  War  to  erect  for  the 
use  of  the  War  Department  a  temporary  structure  or  struc- 
tures in  the  Smithsonian  Grounds  in  the  city  of  Washing- 
ton :  Provided^  That  the  Secretary  of  War  shall  have  such 
building  or  buildings  removed  from  the  said  grounds  and 
the  site  or  sites  thereof  placed  in  as  good  condition  as  at 
present  within  three  years  from  the  date  of  the  approval 
of  this  resolution. 

"(Approved,  June  9,  1917.)"     (40  Stat.  102.) 

"[Public.    No.   73,   66th   Congress.      H.   R.   0206.] 

"An  Act  Making  appropriations  to  supply  deficiencies  in  apinro- 
priations  for  tiie  fiscal  year  ending  June  30,  1920,  and  prior  fiscal 
years,  and  for  other  purposes. 

**  Be  it  enacted  by  the  Senate  and  House  of  Representor 
fives  of  the  United  States  of  America  in  Congress  assent 
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hled^  That  the  following  sums  are  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  sup- 
ply deficiencies  in  appropriations  for  the  fiscal  year  ending 
June  30,  1920,  and  prior  fiscal  years,  and  for  other  pur- 
poses, namely : 

"  To  enable  the  Regents  of  the  Smithsonian  to  heat,  and 
to  fit  up  for  an  exhibition  of  the  aircraft  and  accessories 
produced  by  this  Government  since  the  declaration  of  war, 
the  temporary  metal  structure  erected  in  the  Smithsonian 
Grounds  by  the  War  Department  under  the  authority  of 
public  resolution  numbered  5,  approved  June  9,  1917, 
$14,000:  Provided^  That  the  Secretary  of  War  is  hereby 
authorized  to  transfer  the  custody  and  control  of  the  said 
building  to  the  Regents  of  the  Smithsonian  Institution.'' 
(41  Stat.  328.) 

The  proviso  to  the  act  of  November  4,  1919,  in  terms 
makes  a  different  requirement  as  to  the  buildings  erected 
under  the  authority  of  the  legislation  of  June  9,  1917,  and, 
being  on  the  same  subject,  is  controlling. 

No  facts  are  stated  in  the  request  for  my  opinion,  but 
from  the  laws  themselves  I  assume  that  the  Secretary  of 
War,  under  the  authority  of  the  resolution  of  June  9, 1917, 
erected  a  temporary  metal  structure  in  the  Smithsonian 
Grounds;  that  later  it  appeared  desirable,  instead  of  hav- 
ing this  structure  removed  as  contemplated  by  the  original 
provision,  to  have  it  used  by  the  Smithsonian  Institution. 
Congress  has  done  all  that  is  necessary  to  bring  this  about 
by  making  an  appropriation  for  this  purpose  and  by 
authorizing  the  Secretary  of  War  to  transfer  the  custody 
and  control  of  the  building  to  the  Regents  of  the  Smith- 
Bonian  Institution. 

Very  truly,  yours, 

A.  MITCHELL  PALMER. 

To  the  President. 
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CONTRACT  BETWEEN  THE  CALCO  CHEMICAL  CO.  AND  THE 
UNITED  STATES  FOR  THE  MANUFACTURE  OF  TNA. 

Upon  the  acceptance  by  the  Calco  Chemical  Co.  of  a  certain  pro- 
curement order  for  the  erection  of  a  plant  and  the  manufacture 
of  tetranitroaniline  issued  by  the  Ordnance  Department  on  No- 
vember 17,  1917,  a  valid  contract  was  formed  between  that 
company  and  the  United  States. 

The  formal  contract  covering  the  provisions  of  said  procurement 
order,  which  was  executed  In  January,  1919,  is  a  valid  con- 
tractual obligation  of  the  United  States,  dating  from  November 
17,  1917,  its  purported  date;  valid  in  that  it  must  be  treated  as 
a  ratification  of  the  terms  of  the  contract  formed  by  the  accept- 
ance of  the  procurement  order  and  the  performance  by  the  parties 
under  it ;  and  as  to  all  other  conditions  therein  contained  proi)erly 
incident  to  such  first  contract  and  its  performance. 

The  only  title  of  the  United  States  to  the  buildings  erected  under 
the  contract  or  the  land  of  the  contractor  is  a  possessory  title, 
the  right  to  possession  until  the  termination  of  the  war.  When 
the  war  terminates,  by  the  express  provisions  of  the  contract, 
the  buildings  go  to  the  contractor  free  from  any  titular  interest 
of  the  United  States. 

So  long  as  the  contract  in  question  remains  in  force  both  parties 
are  governed  by  its  terms  as  to  the  use  and  possession  of  the  real 
estate  and  buildings  thereon,  ^d  no  right  to  condemn  could  be 
exercised  by  the  Government  until  the  contract  is  terminated ;  but 
when  the  contract  is  completed  or  terminated,  upon  the  determina- 
tion and  declaration  of  the  Secretary  of  War  that  the  land  is 
needed  for  the  construction  and  operation  of  a  plant  for  the 
production  of  explosives  or  other  munitions  of  war,  the  same 
may  be  appropriated  under  the  Act  of  April  11, 1918  (40  Stat.  518). 

The  Secretary  of  War  is  vested  with  full  authority  to  consider  all 
the  circumstances  connected  with  the  erection  of  this  plant,  the 
right  of  the  company  under  the  contract,  the  losses  which  It  has 
Incurred,  or  will  incur,  the  benefits  which  It  has  received,  or  will 
receive,  and  determine  a  compensation  which  shall  be  fair  and 
Just  and  thus  finally  dispose  of  the  entire  matter. 


Department  of  Justice, 

February  12^  1920. 
Sir:  You  have  requested  my  opinion  upon  certain  ques- 
tions which  have  arisen  under  a  procurement  order  (War- 
Ord-G  753-339  E.),  dated  November  17,  1917,  directed  to 
the  Calco  Chemical  Co.,  and  under  a  supplemental  contract 
with  the  same  company,  bearing  date  November  17,  1917, 
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but  stated  by  you  not  to  have  been  actually  executed  until 
January,  1919. 

The  questions  upon  which  my  opinion  is  requested  may 
be  thus  stated : 

^^  1.  Did  the  service  upon  and  the  acceptance  by  the  Calco 
Chemical  Co.  of  the  procurement  order,  dated  November 
17, 1917,  make  a  valid  contract  between  that  company  and 
the  United  States? 

^^  2.  Is  the  contract  executed  in  January  1919,  but  bear- 
ing date  November  17,  1917,  a  valid  contractual  obligation 
of  the  United  States  ? 

^^  3.  Is  the  title  to  the  buildings  erected  pursuant  to  said 
procurement  order  of  November  17,  1917,  in  the  United 
States? 

"  4.  May  the  United  States  acquire  by  condemnation  the 
land  on  which  said  buildings  are  erected?" 

The  facts,  as  I  understand  them  from  your  letter  and 
inclosures  sent  therewith,  may  be  stated  as  follows : 

On  November  17, 1917,  the  Ordnance  Department  issued 
the  following  procurement  order  to  the  Calco  Chemical  Co. : 

*'  Ck)mmanications  should  be  addressed  to  '  The  Purchase  Section, 
Gun  Division,  Office  of  the  Chief  of  Ordnance,  U.  S.  A.,  Washington, 

D.  c: 

"The  contract  covering  this  order  will  be  prepared  immediately 
upon  receipt  of  the  contractor's  acceptance  endorsed  on  the  copy 
forwarded  herewith,  and  will  include  the  pertinent  provisions  con- 
tained in  'Instructions  to  bidders/  dated — September  25,  1917. 

"War  Department  Purchase  Section  Gun  Division  Office  of  the 
Chief  of  Ordnance,  Washington,  D.  C. 

^Amended  C.  P.  work  order  422-822G.  Form  of  contract  C  plus  P. 
Important-^In  reply  refer  to  War-Ord-G753-339E  File  symbol 
GPE. 

"  Procuremei^t  Order— War-Ord-G753-339E. 

"  Date :  November  17, 1917. 

"  SUMMARY. 

**  Firm :  The  Calco  Chemical  Company.    Address :  Bound 

Brook,  N.  J. 
Order  for:  Development  of  production  of  tetranitroaniline. 

Quantity :  7,500  lbs.  per  day.    Price : 

"Gentlemen  :  1.  Under  the  provisions  of  section  120  of 
the  Act  of  Congress  relating  to  National  Defense;,  appTo\^ 
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June  3, 1916,  an  extract  copy  of  which  is  enclosed,  and  other 
laws  of  the  United  States  and  the  Executive  orders  of  the 
President  of  the  United  States,  or  heads  of  its  depart- 
ments, under  which  the  requirements  of  advertisement  for 
proposals  are  dispensed  with,  I  am  directed  by  the  Chief  of 
Ordnance  to  hereby  give  you  an  order  for  the  designing 
and  erection  of  a  fully  equipped  plant  for  the  manufacture 
of  tetranitroaniline,  and  for  the  operation  thereof  upon 
completion.  The  plant  will  have  a  rated  daily  capacity  of 
approximately  7,500  pounds  and  it  is  estimated  that  the 
cost  of  the  plant  will  be  approximately  $1,000,000. 

"2,  In  order  to  expedite  the  construction  of  the  plant 
you  will  be  given  freedom  in  the  exercise  of  your  judg- 
ment as  to  the  preparation  of  plans  and  the  specifications 
of  material  and  equipment  to  be  used  in  the  construction 
and  also  in  the  arrangement  of  the  plant.  All  plans,  draw- 
ings and  specifications,  all  sub-contracts  and  all  other  writ- 
ings in  any  way  relating  to  the  construction  of  the  plant 
will  be  subject  to  the  inspection  of  the  chief  of  this  oflSce. 

"3.  The  Government  will  reserve  to  itself  the  right  to 
furnish  lumber,  nails,  cement,  brick  and  steel  necessary  in 
the  construction  of  the  plant  and  in  the  event  that  the  Gov- 
ernment exercises  this  right,  it  will  agree  to  make  delivery 
of  materials  of  suitable  quality  at  such  times  and  in  such 
quantities  as  the  bill  of  materials  which  you  will  furnish 
provides. 

"4.  The  plant  will  be  located  adjacent  to  your  existing 
plant  at  Bound  Brook,  N.  J.,  and  will  include  sections  for 
the  manufacture  of  nitric  and  sulphuric  acids  and  concen- 
tration of  sulphuric  acid  and  nitration  of  benzene  and 
metanitroaniline,  purification  and  drying  of  TNA,  power 
develop;nent,  storage  of  materials,  etc.  It  is  understood 
that  you  will  furnish,  rent  free  to  the  Government  during 
the  term  of  this  contract,  the  land  on  which  the  plant  will 
be  constructed,  and  also  will  allow  to  be  used,  in  conjunc- 
tion with  your  other  work,  sidings,  locomotive,  cranes,  yard 
facilities,  administration  buildings,  etc.,  and,  in  emergency, 
your  fire  protection,  water  and  power  systems,  to  which  the 
new  plant  is  to  be  connected,  and  as  a  part  of  consideration 
to  be  paid  you  under  this  contract,  the  buildings  to  be  erected 
under  this  contract,  exclusive  of  equipment  and  apparatus, 
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• 
will  become  your  property  at  the  termination  of  the  present 

war.  All  raw  material,  tools,  machinery  and  appurte- 
nances to  the  plant  appertaining  or  thereunto  belonging, 
except  said  buildings,  shall  be  and  remain  the  property  of 
the  United  States,  but  you  shall  have  the  option  of  pur- 
chasing any  equipment  or  apparatus  forming  a  part  of  this 
plant  at  a  time  and  upon  the  terms  which  may  be  fixed 
by  the  Secretary  of  War.  Any  material  not  so  purchased 
by  you  will  be  removed  by  the  United  States  within  120 
days  after  the  termination  of  the  present  war,  as  fixed  by 
proclamation  of  the  President  of  the  United  States. 

^^  5.  If  and  when  regulations  for  the  making  of  advance 
payments  are  made  by  the  Secretary  of  War,  the  Govern- 
ment will  advance  to  you  on  account,  a  sum  not  to  exceed 
thirty  (30)  per  cent  of  the  estimated  cost  of  construction 
herein  ordered  and  likewise,  upon  the  beginning  of  opera- 
tion of  the  plant,  the  Government  will  advance  a  sum  not 
to  exceed  thirty  (30)  per  cent  of  the  estimated  cost  of  the 
>  manufacture  of  the  TNA  to  be  manufactured. 

"  6.  The  Government  will  reimburse  you  as  soon  as  prac- 
ticable after  expenditures  have  been  made  for  all  cost  actu- 
ally and  necessarily  incurred  in  the  construction  of  the 
plant.  In  addition  you  will  be  paid  a  sum  equal  to  10% 
thereof  as  a  fee. 

"  7.  Upon  the  completion  of  the  plant  you  will  proceed 
to  operate  the  same  and  to  manufacture  1,000,000  pounds 
of  tetranitroaniline  to  the  full  capacity  of  the  plant.  Op- 
eration shall  commence  not  later  than  May,  1918.  You 
will  be  paid  the  cost  of  manufacture  as  soon  as  practicable 
after  expenditures  have  been  made,  and  for  each  pound 
delivered  to  and  accepted  by  the  United  States  you  will  be 
paid  a  profit  of  12 J^  per  pound  adjusted  as  hereinafter 
provided.  The  estimated  cost  is  one  dollar  and  twenty- 
three  and  56/100  cents  and  is  arrived  at  as  follows: 

IJw. 

1.02  benzene  @  7.0^  per  lb 0.0714 

12.50  sulphuric  acid  (monohydrate)  (fi  2<*  per  lb .2500 

7.50  nitrate  of  soda  @  4.3^  per  lb .3223 

O.eO  sulphur  @  3.0^  per  lb .0160 

2.00  sodium  sulphide  @  3.3<  per  lb .0660 

0.06  soda  ash  @  4.0^  per  lb .0024 

0.05  lime  @  5.0<  per  lb .0026 
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0.035  newarklte  @  Q.Ot  ver  lb 0.0028 

Labor,  supervisions  and  repairs .5000 

Estimated  base  cost  per  lb 1.2356 

* 

"  Upon  the  completion  of  the  contract,  the  actual  cost  per 
unit  on  the  above  basis,  after  making  due  allowance  for 
any  difference  in  raw  material  costs,  shall  be  determined. 
To  the  twelve  and  one-third  (12^)  cents  per  pound  above 
allowed  there  will  be  added  one  cent  per  pound  for  every 
ten  cents  or  major  fraction  thereof  per  pound  by  which  the 
actual  cost  is  less  than  the  estimated  base  cost,  provided, 
however,  that  the  contractor's  profit  after  such  addition 
shall  in  no  event  be  more  than  fifteen  and  one-third  (15^) 
cents  per  pound.  If,  however,  the  actual  cost  is  found  to 
exceed  the  estimated  base  cost  tliere  will  be  deducted  from 
the  12  &  i  cents  above  allowed  as  profit  one  cent  per  pound 
for  every  ten  cents  per  pound  or  major  fraction  thereof  per 
pound  by  which  the  actual  cost  exceeds  the  estimated  base 
cost,  provided,  however,  that  the  contractor's  profit  after 
such  deduction  shall  in  no  event  be  less  than  nine  and  one- 
third  (9J)  cents  per  pound. 

"  8.  Notwithstanding  your  reversionary  interest  in  said 
buildings,  the  United  States  shall  be  entitled  during  the 
continuance  of  the  war  to  have  made  in  said  plant,  under 
mutually  satisfactory  terms  and  conditions,  other  materials 
the  manufacture  of  which  is  not  hazardous,  or  which  will 
not  prejudicially  affect  your  normal  business.  In  the  event 
that  the  United  States  docs  not  contract  with  you  for  the 
manufacture  of  additional  quantities  of  TNA  or  other 
materials,  the  United  States  may  rent  to  you,  for  your  use, 
such  part  or  parts  of  the  plant  as  may  not  be  required  for 
the  business  of  the  United  States,  on  terms  to  be  fixed  by 
the  Secretary  of  War. 

**  9.  In  the  event  of  your  failure  to  comply  with  the  terms 
of  the  contract  or  if  the  Chief  of  Ordnance  is  of  the  opin- 
ion that  the  public  interest  requires  that  the  contract  be 
completed  by  the  United  States,  then  the  contract  may  be 
terminated  by  notice  in  writing  addressed  to  you  at  Bound 
Brook,  N.  J.,  and  mailed,  without  prejudice  to  any  claim 
the  United  States  may  have  against  you  and  the  United 
States  may  proceed   to   manufacture  the   TNA   herein 
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ordered  in  the  plant  to  be  constructed  under  this  order,  em- 
ploying such  agents  and  employees,  including  you,  your 
agents  and  employees,  as  the  United  States  may  deem  neces- 
sary and  desirable. 

^  10.  You  shall  demise  and  rent  to  the  United  States 
during  the  duration  of  this  contract  or  subsequent  con- 
tracts, the  land  upon  which  the  plant  herein  contracted  for 
shall  be  erected  and  which  adjoins  your  present  plant  and 
is  owned  by  you,  in  consideration  of  the  profit  and  other 
payments  to  you  to  be  paid  as  herein  provided. 

**11.  You  have  been  selected  for  the  manufacture  of 
TNA  because  you  are  a  large  manufacturer  of  organic 
chemicals  and  have  an  efficient  organization,  and  have  al- 
ready made  the  TNA  intermediates — dinitrobenzene  and 
metanitroaniline— on  a  commercial  scale,  and  furthermore 
have  agreed  to  give  preference  over  your  regular  business, 
which  represents  an  investment  of  over  $2,000,000  to  the 
design,  construction  and  operation  of  this  TNA  plant,  and 
to  devote  to  the  manufacture  of  this  material  the  manufac- 
turing building  already  designed  for  your  normal  plant 
extension  on  which  tenders  already  have  been  asked. 

**12.  The  United  States  is  to  have  available  to  its  use, 
as  rapidly  as  the  same  is  obtained,  all  information  acquired 
by  you,  as  to  design  or  plant,  equipment  and  apparatus,  op* 
eration  of  process  or  processes,  etc.,  in  order  that  the 
United  States  may  utilize  such  information  for  the  design 
and  operation  of  additional  plants  wherein  the  manufac- 
ture of  TNA  may  be  carried  on  in  large  quantities. 

"13.  You  agree  to  apply  your  organization  to  the  solu- 
tion of  the  various  chemical  problems  connected  with  and 
arising  from  the  manufacture  of  TNA  on  a  commercial 
scale  at  cost  plus  10%,  but  the  said  payment  shall  not  be 
computed  in  fixing  the  cost  of  said  plant  for  the  purpose  of 
the  payment  of  the  ten  per  cent  profit  hereinbefore  men- 
tioned. 

"  14.  The  contract  shall  provide  that  you  shall  produce 
and  deliver  to  the  United  States,  f.  o.  b.,  cars  your. works, 
one  million  (1,000,000)  pounds  of  TNA  of  such  quality  as 
will  meet  the  U.  S.  specifications,  and  shall  produce  this 
material  as  quickly  as  possible  in  the  above  plant* 
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"  15.  If  you  find  that  poisoning,  fire,  explosion,  or  other 
similar  objectionable  or  dangerous  conditions,  do  not  at- 
tend the  manufacture  of  TNA,  you  will  accept  a  further 
continuing  contract  or  contracts  for  the  manufacture  of 
TNA  in  this  plant  on  terms  and  conditions  to  be  deter- 
mined before  the  termination  of  the  contract. 

"  16.  In  the  event  that  any  part  of  the  plant  or  any  of 
the  facilities  furnished  by  the  Government  for  the  manu- 
facture of  TNA  are  injured  or  destroyed  by  any  cause 
other  than  your  willful  fault  or  negligence,  the  United 
States  shall  make  necessary  replacements  or  repairs  or  have 
required  replacements  or  repairs  made  for  its  account  so 
that  you  may  be  enabled  to  complete  the  contract  or  sub- 
sequent continuing  contracts,  but  nothing  in  this  order 
contained  shall  be  construed  as  an  obligation  of  the  Gov- 
ernment to  rebuild  the  plant  in  case  it  is  totally  destroyed. 

"17.  The  computation  of  cost  shall  include  only  such 
accidents  or  damage  as  are  incident  to  the  manufacture  of 
the  said  explosive,  but  such  items  of  cost  shall  not  be  in- 
cluded in  the  cost  upon  which  your  compensation  is  to  be 
based. 

"  18.  The  United  States  shall  obtain  from  the  patentee 
of  the  process  for  manufacturing  TNA  and  shall  furnish 
you  a  detailed  description  of  the  process  of  manufacture, 
together  with  all  necessary  flow  sheets,  sketches  of  appara- 
tus and  equipment  required,  etc.,  and,  furthermore,  the 
United  States  shall  furnish  you  all  other  information  it 
can  obtain  concerning  the  manufacture  of  TNA  and  all 
technical  advice  as  may  be  obtained  from  the  patentee,  and 
furthermore  the  United  States  shall  protect  and  hold  you 
harmless  against  any  action  of  the  patentee  for  the  use 
during  the  duration  of  this  contract  or  subsequent  contracts 
of  said  patented  process  for  the  manufacture  of  TNA  or 
other  organic  compounds  covered  by  said  patent  or  patents. 

"  19.  The  foregoing  order  should  be  charged  to  the  Chief 
of  Ordnance,  United  States  Army.  You  are  requested  to 
forward  to  this  office  triplicate  copies  of  invoices. 

**20.  Any  correspondence  in  connection  with  this  pro- 
curement order  should  make  reference  to  War^-Ord-G758- 
389E;  6PE.    You  are  requested  to  notify  this  office  of 
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your  acceptance  of  the  above  order  by  wire  as  well  as  by 
the  enclosed  copy. 
"  Kespectf  uUy, 

** (Signed)  Jay  E.  Hoffer, 

"  Colonel^  Ord.  Dept.^  V.  S.  A. 

*'2  Incls. 

**  Instructions  to  bidders. 
"  Abstract  Sec.  120. 
"  AI/MGR. 

"  Terms  and  conditions  of  the  within  order  are  accepted.^ 

"  The  Calco  Chemical  Co. 

"By,: 

"(Signed)  E.  C.  Jeffcott,  President. 

"  Dec.  14, 1917. 

"  This  is  a  true  copy : 
"  C.  D.  Bradt, 

"  Captain^  Quartermaster  Corps. 

This  order,  as  appears  from  the  above  copy,  was  ac- 
cepted on  December  14,  1917,  by  the  Calco  Chemical  Co. 
It  is  stated  in  your  letter : 

"  The  plant  was  erected  at  the  cost  of  the  United  States 
on  land  owned  by  the  Calco  Chemical  and  a  trifling  amount 
of  the  product  was  manufactured  and  delivered  to  the 
United  States  prior  to  the  suspension  of  operations  on  the 
request  of  the  United  States  in  December,  1918. 

"  In  January,  1919,  there  was  executed  a  document  pur- 
porting to  be  a  formal  contract,  bearing  date  November  17, 
1917,  (same  date  as  the  procurement  order),  covering  the 
provisions  of  the  order  as  originally  contemplated." 

It  is  unnecessary  to  copy  the  second  contract,  as  you  state 
it  covers  all  the  provisions  of  the  order  as  originally  con- 
templated. Examination  shows  that  while  being  much 
more  complete  and  containing  many  details  not  in  the 
original,  it  makes  no  change  in  the  important  features  of 
the  procurement  order. 

The  procurement  order  of  November  17,  1917,  copied  in 
full  above,  upon  being  signed  unconditionally  by  the  Calco 
Chemical  Co.,  became  a  written  contract,  signed  at  the  end 
by  the  parties,  and  complies  with  the  requirements  of  sec- 
tion 3744,  Revised  Statutes,  which  provides : 

"It  shall  be  the  duty  of  the  Secretary  of  War,  of  the 
Secretary  of  the  Navy,  and  of  the  Secretary  of  the  Inte- 
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rior,  to  cause  and  require  every  contract  made  by  them  sev- 
erally on  behalf  of  the  Government,  or  by  their  officers 
under  them  appointed  to  make  such  contracts,  to  be  reduced 
to  writing,  and  signed  by  the  contracting  parties  with  their 
names  at  the  end  thereof;  a  copy  of  which  shall  be  filed  by 
the  officer  making  and  signing  the  contract  in  the  Returns 
Office  of  the  Department  of  the  Interior,  as  soon  after  the 
contract  is  made  as  possible,  and  within  thirty  days,  to- 
gether with  all  bids,  offers,  and  proposals  to  him  made  by 
persons  to  obtain  the  same,  and  with  a  copy  of  any  adver- 
tisement he  may  have  published  inviting  bids,  offers,  or 
proposals  for  the  same.  All  the  copies  and  papers  in  rela- 
tion to  each  contract  shall  be  attached  together  by  a  ribbon 
and  seal,  and  marked  by  numbers  in  regular  order,  accord- 
ing to  the  number  of  papers  composing  the  whole  return.'' 

It  is  not  a  mere  informal  memoranda  of  a  contemplated 
agreement,  but  is  a  contract  with  all  terms  specified.  It  is, 
in  fact,  a  proposal  which  upon  acceptance  becomes  a  con- 
tract. Thut  the  proposal  is  in  form  and  fact  compulsory 
rather  than  optional  really  intensifies  its  contractual  poten- 
tiality. Upon  acceptance  the  contract  is  complete.  Gar^ 
fielde  V.  United  States  (93  U.  S.  242) ;  United  States  v. 
Purcell  Envelope  Company  (249  U.  S.  313). 

In  addition,  according  to  the  statement,  the  contract  was 
acted  upon,  performed  according  to  its  terms,  by  both  par- 
ties until  December,  1918,  when  performance  was  discon- 
tinued at  the  request  of  the  United  States.  Even  if  the 
procurement  order  and  its  acceptance  constituted  only  an 
informal  or  invalid  contract,  it  would  have  become  bind- 
ing on  the  parties  by  performance.  St,  Louis  Hay  dk  Grrain 
Co.  V.  United  States  (191  U.  S.  159). 

The  notation  above  the  beginning  of  the  procurement 
order  (which  is  not  even  a  part  of  the  same)  that  a  con- 
tract covering  the  order  would  be  prepared  immediately 
upon  receipt  of  the  contractor's  acceptance,  in  terms  places 
the  obligation  to  prepare  such  contract,  if  necessary,  on  the 
United  States,  and  even  if  a  more  formal  contract  than  the 
one  entered  into  was  necessary,  it  was  the  duty  of  the 
United  States  to  prepare  it  and  have  it  signed ;  not  having 
done  so,  it  could  not,  after  performance  by  the  contractori 
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rely  on  its  own  failure  of  duty  to  relieve  it  from  its  obliga- 
tion when  the  other  party  was  without  fault. 

The  second  contract  was  apparently  prepared  in  accord- 
ance with  this  notation  on  the  procurement  order,  as  it 
bears  formal  date  of  November  17,  1917.  It  is  also  a 
valid  obligation,  at  least  in  so  far  as  it  embraces  the  pro- 
visions of  the  procurement  order  of  November  17,  1917, 
especially  those  provisions  which  had  been  acted  upon;  it 
amounts  to  no  more  than  a  ratification,  so  far  as  ratifica- 
tion may  be  necessary,  of  the  procurement  order;  and  its 
operative  effect,  by  means  of  such  ratification,  is  from  the 
date  of  the  procurement  order,  not  from  January,  1919. 

If  the  procurement  order  was  authorized,  then  this  for- 
mal contract  which  on  its  face  purports  to  be  the  contract 
covering  the  order,  is  authorized;  if  necessary,  it  should 
have  been  prepared  when  the  procurement  order  was  ac- 
cepted, and,  proper  representatives  of  the  United  States 
having  prepared  and  signed  it  as  of  that  date,  the  United 
States,  in  the  absence  of  some  showing  of  fraud  or  misrep- 
resentation, could  not  now  deny  that  it  was  then  executed. 

By  paragraph  4  of  the  procurement  order,  which  is  to  be 
regarded  as  a  condition  of  the  contract,  proposed  by  the 
Government  and  accepted  by  the  contractor,  it  is  pro- 
vided: 

"4.  The  plant  will  be  located  adjacent  to  your  existing 
plant  at  Bound  Brook,  N.  J.,  and  will  include  sections  for 
the  manufacture  of  nitric  and  sulphuric  acids  and  concen- 
tration of  sulphuric  acid  and  nitration  of  benzene  and 
metanitroaniline,  purification  and  drying  of  TNA,  power 
development,  storage  of  materials,  etc.  It  is  understood 
that  you  will  furnish,  rent  free  to  the  Government  during 
the  term  of  this  contract,  the  land  on  which  the  plant  will 
be  constructed,  and  also  will  allow  to  be  used,  in  conjunc- 
tion with  your  other  work,  sidings,  locomotive,  cranes,  yard 
facilities,  administration  buildings,  etc.,  and,  in  emergency, 
your  fire  protection,  water  and  power  systems,  to  which  the 
new  plant  is  to  l)e  connected,  and  as  a  part  of  consideration 
to  be  paid  you  under  this  contract,  the  buildings  to  be 
erected  under  this  contract,  exclusive  of  equipment  and 
apparatus,  will  become  your  property  at  the  termination  of 
the  present  war.    AH  raw  material,  tools,  machinery  and 
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appurtenances  to  the  plant  appertaining  or  thereunto  be- 
longing, except  said  buildings,  shall  be  and  remain  the 
property  of  the  United  States,  but  you  shall  have  the  op- 
tion of  purchasing  any  equipment  or  apparatus  forming  a 
part  of  this  plant  at  a  time  and  upon  the  terms  which  may 
be  fixed  by  the  Secretary  of  War.  Any  material  not  so 
purchased  by  you  will  be  removed  by  the  United  States 
within  120  days  after  the  termination  of  the  present  war, 
as  fixed  by  proclamation  of  the  President  of  the  United 
States." 

There  is  no  ambiguity  whatever  about  this  provision- 
it  may  have  been  improvident  and  wasteful,  but  it  is  a 
part  of  the  contract  and  plainly  provides  that  the  build- 
ings erected  under  the  contract  are  to  become  the  property 
of  the  contractor  "  at  the  termination  of  the  present  war.'' 
The  buildings  were  to  be  (and  were)  erected  on  land  be- 
longing to  the  contractor,  at  the  expense  of  the  Govern- 
ment; and  therefore,  without  an  express  provision  that 
they  should  be  and  remain  the  property  of  the  Govern- 
ment, the  ordinary  rule  would  apply  that  buildings  erected 
by  one  on  the  lands  of  another,  unless  some  contrary  res- 
ervation is  made,  belong  to  the  owner  of  the  land.  Kin- 
kead  v.  Uruted  States  (160  U.  S.  483.) 

No  such  stipulation  is  made  in  this  contract  but,  oh  the 
contrary,  the  contract  clearly  shows  that  it  was  the  inten- 
tion that  the  United  States  was  to  have  at  most  simply  a 
possessory  title  until  the  termination  of  the  war.  In  addi- 
tion to  paragraph  4  of  the  procurement  order,  quoted 
above,  attention  is  also  directed  to  the  first  sentence  of 
paragraph  8  "  Notwithstanding  your  reversionary  interest 
in  said  buildings,"  and  to  paragraph  10,  which  provides : 

**  You  shall  demise  and  rent  to  the  United  States  during 
the  duration  of  this  contract  or  subsequent  contracts,  the 
land  upon  which  the  plant  herein  contracted  for  shall  be 
erected  and  which  adjoins  your  present  plant  and  is  owned 
by  you,  in  consideration  of  the  profit  and  other  payments 
to  you  to  be  paid  as  herein  provided." 

It  is  plain  that  what  the  United  States  required  and  con- 
tracted for  was  the  possession  and  use  of  the  buildings  dur- 
ing the  period  of  the  war,  no  matter  how  long  the  same 
should  last.    As  the  war  has  not  yet  terminated  (formally) 
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the  United  States  is  still  entitled  to  this  possession.  At 
the  termination  of  the  war  the  buildings  will  become  the 
property  of  the  contractor. 

The  supplemental  contract  provides  as  to  the  buildings 
(Article  IV) : 

"  Article  IV.  Title  to  property. — ^The  title  to  the  build- 
ings to  be  erected  upon  land  owned  by  the  contractor 
and  to  the  fixtures,  equipment,  apparatus,  machinery,  tools 
and  supplies  which  are  to  be  furnished  and  to  all  work  and 
material,  whether  completed  or  in  the  course  of  construc- 
tion or  assembly,  shall  simultaneously  with  the  making  of 
any  payment  in  respect  thereof  vest  in  and  shall  remain  in 
the  United  States.  Upon  the  completion  or  termination  of 
this  contract  as  a  pai*t  of  the  consideration  to  be  paid 
to  the  contractor  under  this  contract,  the  buildings  erected, 
and  then  standing  on  the  land  of  the  contractor,  exclusive 
of  the  fixtures,  equipment,  apparatus,  machinery,  tools,  and 
contents  shall  become  the  property  of  the  contractor." 

This  provision  alone  would  furnish  some  basis  for  the 
claim  that  the  title  to  said  buildings  would  be  absolutely 
in  the  United  States,  on  the  theory  that  they  were  erected 
and  owned  by  the  United  States  when  this  contract  was 
executed  (January,  1919),  and  that  there  is  no  authority 
to  barter  them  as  part  payment  under  a  contract.  But  it 
must  be  remembered  that  though  this  contract  may  have 
been  executed  in  January,  1919,  it  purports  to  and  does 
speak  from  November  17,  1917,  when  the  buildings  were 
not  in  existence;  that  it  reiterates  the  conditions  of  the 
procurement  order  then  given,  and  that  it  is  clear  consid- 
ering both  the  instruments  that  the  only  title  in  the  build- 
ings ever  contemplated  by  the  United  States  was  a  pos- 
sessory title  during  the  continuance  of  the  war;  and  that 
under  the  contracts  this  right  to  possession  ceases  when 
the  war  terminates. 

Upon  the  first  three  questions,  therefore,  my  opinion  is : 

(1)  Upon  the  acceptance  by  the  Calco  Chemical  Co.  of 
the  procurement  order  of  November  17,  1917,  a  valid  con- 
tract was  formed  between  it  and  the  United  States. 

(2)  The  contract  executed  in  January,  1919,  is  a  valid 
contractual  obligation  of  the  United  States,  dating  from 
November  17,  1917,  its  purported  date;  valid  in  that  it 
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must  be  treated  as  a  ratification  of  the  terms  of  the  con- 
tract formed  by  the  acceptance  of  the  procurement  order 
and  the  performance  by  the  parties  under  it;  and  as  to  all 
other  conditions  therein  contained  properly  incident  to 
such  first  contract  and  its  perfonnance. 

(3)  The  only  title  of  the  United  States  to  the  buildings 
erected  under  the  contract  or  the  land  of  the  contractor  is 
a  possessory  title,  the  right  to  possession  until  the  termina- 
tion of  the  war.  When  the  war  terminates,  by  the  express 
provisions  of  the  contract,  the  buildings  go  to  the  con- 
tractor free  from  any  titular  interest  of  the  United  States. 

I  have  considered  the  questions  submitted  on  the  theory 
that  the  procurement  order  and  subsequent  contract  are 
free  from  any  claim  of  invalidity  on  account  of  fraud  or 
misrepresentation,  as  no  claim  of  this  character  is  asserted 
in  your  request.  If  no  species  of  fraud  exists  Which  would 
affect  the  validity  of  the  contract,  the  fact  that  its  terms 
are  improvident  or  wasteful  can  not  be  relied  upon  to  re- 
lease the  Government  when  the  contract  was  authorized 
and  performance  under  it  accepted,  so  long  as  the  Gov- 
ernment's need  existed. 

The  fourth  question  is  as  to  the  right  to  acquire  by  con- 
demnation the  land  upon  which  the  buildings  provided  for 
by  the  contract  were  erected.  So  long  as  the  contract  re- 
mains in  force  both  parties  are  governed  by  its  terms  as  to 
the  use  and  possession  of  the  real  estate  and  buildings 
thereon,  and  no  right  to  condemn  could  be  exercised  by  the 
Grovemment  until  the  contract  is  terminated.  When  the 
contract  is  completed  or  terminated  my  opinion  is  that 
upon  your  determination  and  declaration  that  the  land  is 
needed  for  the  construction  and  operation  of  a  plant  for 
the  production  of  explosives  or  other  munitions  of  war, 
the  same  may  be  appropriated  imder  an  act  entitled  "An 
Act  to  amend  an  Act  entitled  "An  Act  to  authorize  con- 
demnation proceedings  of  lands  for  military  purposes," 
approved  April  11,  1918,  40  Stat.  518.  The  Act  in  part 
provides : 

"That  hereafter  the  Secretary  of  War  may  cause  pro- 
ceedings to  be  instituted  in  the  name  of  the  United  States, 
in  any  court  having  jurisdiction  of  such  proceedings  for 
the  acquirement  by  condenmation  of  any  land,  temporary 
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uge  thereof  or  other  interest  therein,  or  right  pertaining 
thereto,  needed  for  the  site,  location,  construction,  or  prose- 
cution of  works  for  fortifications,  coast  defenses,  military 
training  camps,  and  for  the  construction  and  operation  of 
plants  for  the  production  of  nitrate  and  other  compounds 
and  the  manufacture  of  explosives  and  other  munitions  of 
war  and  for  the  development  and  transmission  of  power 
for  the  operation  of  such  plants;  such  proceedings  to  be 
prosecuted  in  accordance  with  the  laws  relating  to  suits 
for  the  condemnation  of  property  of  the  States  wherein 
the  proceedings  may  be  instituted:  ♦  ♦  ♦  And  pro- 
vided further^  That  when  such  property  is  acquired  in 
time  of  war,  or  the  imminence  thereof,  upon  the  filing  of 
the  petition  for  the  condemnation  of  any  land,  temporary 
use  thereof  or  other  interest  therein  or  right  pertaining 
thereto  to  be  acquired  for  any  of  the  purposes  aforesaid, 
immediate  possession  thereof  may  be  taken  to  the  extent 
of  the  interest  to  be  acquired  and  the  lands  may  be  occu- 
pied and  used  for  military  purposes,  and  the  provision  of 
section  three  hundred  and  fifty-five  of  the  Revised  Statutes, 
providing  that  no  public  money  shall  be  expended  upon 
such  land  until  the  written  opinion  of  the  Attorney  Gen- 
eral shall  be  had  in  favor  of  the  validity  of  the  title,  nor 
until  the  consent  of  the  legislature  of  the  State  in  which 
the  land  is  located  has  been  given,  shall  be,  and  the  same 
are  hereby,  suspended  during  the  period  of  the  existing 
emergency." 

In  such  proceedings  the  owner  of  the  realty  would  be 
entitled  to  compensation  for  both  the  land  and  the  build- 
ings, as,  by  the  terms  of  the  contract,  upon  its  completion 
or  termination  the  buildings  become  the  property  of  the 
contractor. 

I  further  desire  to  call  your  attention  to  the  fact  that 
the  contractor  has  stipulated  that  all  disputed  questions 
arising  under  this  contract  (it  necessarily  must  rely  upon 
the  contract  and  is  bound  by  this  stipulation)  shall  be  de- 
termined by  you,  and  that  your  decision  shall  be  final. 
This  by  Article  XXIV  of  the  supplemental  contract,  which 
provides: 

"Article  XXTV.  AdjuMme/nt  of  clmms  and  disputes. — 
Except  as  otherwise  spe<*ifically  provided  in  this  contract. 
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any  claims,  doubts,  or  disputes  which  may  arise  under  this 
contract,  or  as  to  its  performance  or  nonperformance,  and 
which  are  not  disposed  of  by  mutual  agreement,  may  be 
determined,  upon  petition  of  the  contractor,  by  the  Secre- 
tary of  War  or  his  duly  authorized  representative  or  rep- 
resentatives. If  the  Secretary  of  War  selects  a  board  as 
his  authorized  representative  to  hear  and  determine  any 
such  claims,  doubts,  or  disputes,  the  decision  of  the  major- 
ity of  said  board  shall  be  deemed  to  be  the  decision  of  the 
board.  The  decision  of  the  Secretary  of  War  or  of  such 
duly  authorized  representative  or  representatives  shall  be 
final  and  conclusive  on  all  matters  submitted  for  deter- 
mination: Provided^  That  where  the  decision  is  rendered 
by  such  representative  or  representatives,  the  Secretary  of 
War,  at  his  option,  either  upon  his  own  motion  or  upon 
petition  filed  with  him  by  the  contractor  within  20  days 
after  notice  of  the  decision  of  such  duly  authorized  repre- 
sentative or  representatives  has  been  served  upon  him,  re- 
view the  action  of  such  representative  or  representatives 
and  render  his  decision  thereon.  Any  sum  or  sums  allowed 
to  the  contractor  under  the  provisions  of  this  article  shall 
be  paid  by  the  United  States  as  a  part  of  the  cost  of  the 
explosive  or  work  herein  contracted  for  and  shall  be 
deemed  to  be  within  the  contemplation  of  this  contract.'' 

This  provision  is  binding.    Hawkins  v.  United  States 
(96  U.  S.  689) ;  Sipley  v.  United  States  (223  U.  S.  695.) 

The  National  Defense  Act,  section  120  (39  Stat.,  213), 
under  which  the  use  of  this  property  was  obtained,  pro- 
vides that  the  compensation  for  the  use  or  rental  of  its 
plant  shall  be  fair  and  just.  This,  taken  in  connection 
with  the  stipulation  of  the  contract  to  which  I  have  re- 
ferred, seems  to  me  to  vest  in  you  full  authority  to  con- 
sider all  the  circumstances  connected  with  the  erection  of 
this  plant,  the  right  of  the  company  under  the  contract, 
the  losses  which  it  has  incurred,  or  will  incur,  the  benefits 
which  it  has  received,  or  will  receive,  and  determine  a 
compensation  which  shall  be  fair  and  just  and  thus  finally 
dispose  of  the  entire  matter. 
Kespectfully, 

A.  MITCHELL  PALMER. 

To  THE  SeCRETART  OF  WaR. 
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PROFESSOR  OF  MATHEMATICS  AT  UNITED  STATES  NAVAL 
ACADEMY— RANK  ON  RETIREMENT. 

Nathaniel  M.  Terry,  who  was  retired  on  September  1,  1917,  having 
at  that  time  served  faithfully  45  years  as  instructor  and  professor 
at  the  United  States  Naval  Academy,  and  as  commissioned  officer 
in  the  corps  of  professors  of  mathematics.  United  States  Navy, 
Is  entitled  to  the  rank  and  pay  of  commodore  on  the  retired  list 
of  the  Navy. 

Department  of  Justice, 

February  20, 1920. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  January  23,  asking  my  opinion  on  a  ques- 
tion of  law  arising  out  of  the  following  facts: 

Nathaniel  M.  Terry,  having  served  continuously  and 
faithfully  for  a  period  of  40  years  and  10  months  as  a 
civilian  instructor  or  professor  at  the  United  States  Naval 
Academy,  Congress  by  the  Act  of  March  4,  1913,  c.  148, 
37  Stat.  906,  provided : 

"The  President  is  hereby  authorized,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint  Nathaniel 
Matson  Terry  and  William  Woolsey  Johnson  professors  in 
the  corps  of  professors  of  mathematics  in  the  Navy  with 
the  rank  of  lieutenant  as  extra  numbers  not  in  the  line  of 
promotion:  Provided,  That  for  pay  and  other  purposes 
their  service  as  instructors  or  professors  at  the  United 
States  Naval  Academy  previous  to  being  commissioned 
shall  count  as  service  in  the  Navy :  Provided  further^  That 
for  the  purpose  of  this  Act  limitations  as  to  age  at  the 
time  of  appointment  shall  not  apply  nor  shall  age  con- 
stitute a  claim  for  retirement,  and  nothing  in  this  Act 
shall  operate  to  create  a  claim  for  back  pay." 

Pursuant  to  tliis  Act  Terry  was  duly  appointed  and 
commissioned  a  lieutenant  in  the  corps  of  professore  of 
mathematics,  United  States  Navy.  On  September  1,  1917, 
Terry  was  retired,  having  at  that  time  served  faithfully 
for  45  years  as  instructor  and  professor  at  the  Academy, 
and  as  commissioned  officer  in  the  corps  of  professors  of 
mathematics.  At  the  time  of  such  retirement  section  1481 
Revised  Statutes  provided: 

"Officei's  of  the  Medical,  Pay,  and  Engineer  Corps, 
chaplains,  professors  of  mathematics,  and   constructors, 
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who  shall  have  served  faithfully  for  forty-five  years,  shall, 
when  retired,  have  the  relative  rank  of  commodore;  and 
officers  of  these  several  corps  who  have  been  or  shall  be 
retired  at  the  age  of  sixty-two  years,  before  having  served 
for  forty-five  years,  but  who  shall  have  served  faithfully 
until  retired,  shall,  on  the  completion  of  forty  years  from 
their  entry  into  the  service,  have  the  relative  rank  of  com- 
modore." 

The  question  is  whether  Terry  falls  within  this  section 
and  is  therefore  entitled  to  the  rank  of  commodore  on  the 
retired  list,  or  not. 

There  is  no  doubt  or  indeed  dispute  that  he  falls  within 
it,  unless  excluded  by  some  provision  in  the  Act  of  March 
4,  1913,  c.  148  supra^  He  had  at  the  time  of  retirement 
served  faithfully  for  46  years,  and  the  Act  of  March  4, 
1913,  expressly  provided  that  his  service  at  the  Academy 
previous  to  being  commissioned  should  count  as  service  in 
the  Navy.  His  case,  therefore,  is  in  all  respects  directly 
within  the  provisions  of  Revised  Statutes  1481. 

It  is  claimed,  however,  that  this  apparently  necessary 
result  is  prevented  by  that  portion  of  the  Act  of  March 
4, 1913,  which,  after  authorizing  the  appointment  of  Terry 
as  a  professor  of  mathematics  with  the  rank  of  lieutenant, 
provided  that  the  appointment  should  be  "  as  extra  nwmr 
hers  not  in  the  line  of  prom^tiony  It  is  said  (a)  that 
there  was  strictly  no  "line  of  promotion "  in  the  corps  of 
professors  of  mathematics,  the  only  "  office  "  therein  being 
"professor  of  mathematics";  (6)  that,  nevertheless,  hav- 
ing in  mind  the  usual  meaning  of  the  words.  Congress  in- 
tended them  to  apply  to  the  advancement  of  a  professor 
of  mathematics  while  in  active  service  from  one  of  the 
grades  established  by  section  1480  Revised  Statutes,  to 
another;  (c)  that  since,  therefore,  the  words  "not  in  the 
line  of  promotion  "  in  the  Act  of  March  4, 1913,  prohibited 
the  advance  of  Terry  while  in  active  service  from  one 
grade  to  another  in  the  corps  of  professors  of  mathematics, 
necessarily  they  must  equally  prohibit  his  advance  on  the 
retired  list  to  the  rank  of  commodore.  This  conclusion  is 
further  enforced  by  the  statement  that  the  provision  in 
the  Act  of  March  4,  1913,  making  Terry  an  extra  number 
in  and  of  itself  obviated  the  main  objection  to  his  advance- 
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ment  on  the  active  list,  so  that  the  additional  words  "  not 
in  the  line  of  promotion  "  in  the  Act  of  March  4,  1913, 
could  only  have  been  meant  to  apply  to  his  advancement 
on  the  retired  list  to  the  rank  of  commodore  as  provided 
in  section  1481  Revised  Statutes. 

This  reasoning  has  been  given  the  respectful  considera- 
tion due  to  its  source ;  but,  while  no  doubt  forcible  from  a 
technical  standpoint,  it  does  not  seem  sufficiently  conclu- 
sive in  general  substance  to  induce  a  construction  of  the 
Act  of  March  4,  1913,  c.  148,  when  read  as  a  whole,  which 
shall  repeal,  as  to  Terry,  the  unambiguous,  mandatory  pro- 
visions of  section    1481    Revised   Statutes.     The   words 
"  extra  numbers"  and  "not  in  the  line  of  promotion  "  may 
severally  be  given  an  intelligible  meaning'which  will  ex- 
clude any  effect  upon  Terry's  rank  on  the  retired  list.    The 
number  of  the  corps  of  professors  of  mathematics  was  re- 
stricted to  12  (R.  S.  1399),  of  whom  3  had  the  rank  of 
captain,  4  of  commander,  and  5  of  lieutenant  commander 
or  lieutenant  (R.  S.  1480).    If  Congress,  therefore,  desired 
to  authorize  the  appointment  of  more  than  12,  without  dis- 
placing those  already  in  the  corps,  it  was  necessary  to 
make  the  appointees  "extra  numbers."    If,  however,  noth- 
ing more  was  done,  such  appointees  would  be  eligible  to 
advancement  while  in  the  active  service  from  the  rank  of 
lieutenant  to  the  ranks  of  commander  and  captain  suc- 
cessively.   As  a  matter  of  fact,  Congress  has  authorized 
the  appointment  of  "extra  numbers"  in  the  corps  with 
the  right  to  advancement  while  in  active  service  from  one 
grade  to  another.     (See  e.  g.  Act  April  27,  1904,  c.  1622, 
33  Stat.  345 ;  Act  June  29,  1906,  c.  3590,  34  Stat.  579 ;  Act 
May  6, 1910,  c.  209,  36  Stat.  352.)    The  words  "extra  num- 
bers," without  more,  would  therefore  merely  repeal  jrro 
tanto  the  numerical  limitation  of  section  1399,  without 
affecting  advancement  in  the  active  service  grades  estab- 
lished by  section  1480.    If,  however,  Congress  desired  to 
go  further,  and  prohibit  advancement  in  such  active  serv- 
ice grades,  the  usual  and  apt  words  to  employ  for  that  pur- 
pose would  be  "  not  in  the  line  of  promotion,"  which,  there- 
fore, may  have  a  substantial  and  natural  effect  without  ap- 
plying them  to  mere  rank  on  the  retired  list.  It  may  be  true 
that,  if  the  appointee  be  made  an  "extra  number,"  there 
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is  no  i*eason,  so  far  as  other  members  of  the  corps  are  con- 
cerned, why  he  should  not  be  left  "  in  the  line  of  promo- 
tion" while  in  active  service.  There  may,  however,  be 
reasons  from  other  points  of  view,  and  I  am  not  permitted, 
in  construing  the  Act  of  March  4,  1913,  to  speculate  as  to 
the  motive  of  Congress  in  enacting  it.  It  is  sufficient  that 
the  words  "  not  in  the  line  of  promotion  "  have  a  sensible, 
natural  meaning  if  applied  merely  to  advancement  from 
one  active  service  gi*ade  to  another. 

In  addition,  the  Act  of  March  4, 1913,  contained  the  fol- 
lowing proviso  immediately  after  the  words  ^'  extra  num- 
bers not  in  the  line  of  promotion  " : 

"•  *  *  Provided^  That  for  pay  and  other  purposes 
their  service  as  instructors  or  professors  at  the  United 
States  Naval  Academy  previous  to  being  commissioned 
shall  count  as  service  in  the  Navy  :***".  (87  Stat., 
906.) 

This  language  may  be  construed  as  a  direct  reference  to 
retirement  under  the  first  part  of  section  1481  Revised 
Statutes  (as  the  second  proviso  is  a  direct  reference  to 
retirement  under  the  latter  part,  and  section  1444  Revised 
Statutes),  and,  therefore,  a  legislative  construction  of  the 
words  "  not  in  the  line  of  promotion  "  as  not  excluding  the 
rank  on  retirement  conferred  by  section  1481  Revised 
Statutes. 

In  my  opinion,  therefore,  Terry  is  entitled  to  the  rank 
and  pay  of  commodore  on  the  retired  list  of  the  Navy. 
Respectfully, 

A.  MITCHELL  PALMER 
To  the  Secjretaky  of  the  Navy. 


EXPORTATION  OF  MACHINERY  TO  MEXICO  FOR  THB 
MANUFACTURE  OF  ARMS  AND  AMMUNITION. 

The  exportation  Into  Mexico  of  machinery  for  use  in  the  construc- 
tion of  a  plant  for  the  production  of  arms  and  ammunition  does 
not  fall  within  the  purview  of  the  President's  proclamation  of 
July  12, 1919,  prohibiting  the  exportation  of  arms  or  munitions  of 
war  into  that  country. 

Under  the  provisions  of  the  Act  of  June  15,  1917  (40  Stat.  225),  as 
long  as  a  condition  of  war  exists,  the  President  can  extend  a  pro- 
hibition on  exportation  to  any  article  which  he  thinks  should  be 
restricted. 
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Depabtment  of  Justice^ 

March  5, 1920. 
Sir  :  In  accordance  with  your  communication  of  Febru- 
ary 11, 1920,  as  explained  by  letter  from  the  Solicitor  of  the 
Department  of  State,  Mr.  L.  H.  Woolsey,  to  Assistant  At- 
torney Greneral  Spellacy,  by  which  communications  this 
Department  is  asked  to  advise  the  State  Department — 

"  whether  the  embargo  established  by  the  President's  proc- 
lamation of  July  12, 1919,  for  the  exportation  of  arms  and 
munitions  to  Mexico  extends  to  macninery  to  be  used  for 
the  manufacture  of  arms  and  ammunition," 

I  beg  to  advise:  I  understand  the  particular  subject  to 
which  the  advice  sought  is  to  be  applied  is  whether 
these  restrictions  extend  to  machinery  to  be  purchased  in 
this  country  and  exported  to  Mexico  for  use  in  a  factory 
there  to  be  constructed  and  operated  for  the  manufacture 
of  arms  and  ammunition.  In  this  connection  you  call 
attention  to  the  opinion  rendered  by  Attorney  General 
Wickersham  on  March  25,  1912  (29  Op.  375),  in  which  a 
general  definition  is  given  as  to  the  character  of  exports 
which  could  be  prohibited  under  the  joint  resolution  of 
Congress  approved  March  14,  1912  (37  Stat.  1733),  for- 
bidding the  exportation  of  arms  and  munitions  of  war 
to  any  American  country  in  which  conditions  of  domestic 
violence  exist  which  are  promoted  by  the  use  of  arms  or 
munitions  procured  from  the  United  States,  whenever  the 
President  shall  make  proclamation  thereof,  except  under 
such  limitations  and  exceptions  as  the  President  shall  pre- 
scribe. Without  taking  up  in  any  detail  in  this  opinion, 
I  do  not  think  it  extends  to  the  particular  question  sub- 
mitted by  you  for  my  present  advice. 

In  addition  to  the  resolution  of  Congress  of  March  14, 
1912,  referred  to,  on  June  15, 1917  (40  Stat.  217,  223,  225), 
an  Act  was  approved  which  by  Title  VII,  section  1,  provides, 
whenever,  during  the  present  war,  the  President  shall  find 
that  the  public  safety  so  requires,  and  shall  make  proclama- 
tion thereof,  it  shall  be  unlawful  to  export  from,  or  diip 
from,  or  take  out  of  the  United  States  to  any  country 
named  in  such  proclamation  any  article  or  articles  men- 
tioned in  such  proclamation  except  at  such  time  and  under 
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such  regulations  and  orders  and  subject  to  such  limita* 
tions  and  exceptions  as  the  President  shall  prescribe,  etc. 

Title  VI,  section  1,  of  the  same  Act,  provides,  whenever 
any  attempt  is  made  to  export,  or  ship,  or  take  out  of  the 
United  States  any  arms  or  munitions  of  war,  or  other  arti- 
cles in  violation  of  law,  etc.,  for  certain  seizures  and  for- 
feitures. 

In  pursuance  of  the  Act  of  June  15,  1917,  the  President 
prohibited  by  proclamation  dated  July  9,  1917  (40  Stat. 
1683),  the  exportation  after  July  15, 1917,  from  the  United 
States,  of  a  number  of  articles,  including  ship  plates  and 
structural  shapes,  arms,  ammunition,  and  explosives  to  a 
number  of  named  countries,  including  Mexico,  except  at 
such  time  or  times  and  under  such  orders,  regulations,  limi- 
tations, and  exceptions  as  the  President  should  prescribe. 

The  proclamation  of  July  12, 1919  (41  Stat.  — ) ,  to  which 
you  refer  recites  the  joint  resolution  of  March  9, 1912,  and 
also  the  Act  of  C!ongress  approved  June  15,  1917,  and  de- 
clares and  proclaims  that  the  President  has  found  that  there 
exist  in  Mexico  such  conditions  of  domestic  violence,  pro- 
moted by  the  use  of  arms  or  munitions  of  war  procured  from 
the  United  States,  as  contemplated  by  said  joint  resolution 
and  Act  of  Congress,  and  he  thereupon  admonishes  all  citi- 
zens of  the  United  States  and  every  person  to  abstain  from 
every  violation  of  the  provisions  of  the  joint  resolution  and 
Act  of  Congress  which  are  by  such  proclamation  made 
applicable  to  Mexico. 

It  is  to  be  noted  that  no  state  of  war  exists  between 
Mexico  and  the  United  States,  so  that  no  articles  exported 
from  the  United  States  and  into  Mexico  constitute  an 
illegal  commerce  as  contraband  of  war,  but  such  exporta- 
tion and  importation  are  only  illegal  by  force  of  the 
statutes  and  proclamations  mentioned  and  to  the  extent 
therein  stated.  The  nature  of  these  provisions  is  such  that 
they  should  be  properly  restricted  to  such  articles  as  the 
ordinary  signification  of  the  terms  used  would  cover.  I  do 
not  think  that  machinery  to  be  used  in  the  construction  of 
a  plant  for  the  production  of  arms  and  munitions  of  war 
in  Mexico  would  constitute  an  exportation  of  such  arms 
and  munitions  within  the  fair  construction  of  the  language. 
Further,  the  carrying  in  of  machinery  and  the  construe- 
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tion  of  a  plant  would  hatdly  afford  the  same  opportunities 
for  promotion  of  disorder  and  conditions  of  domestic  vio- 
lence as  would  flow  from  the  exportation  of  arms  and 
munitions. 

I  am  therefore  of  the  opinion  that  the  proclamation  of 
the  President  of  July  12, 1919,  would  not  cover  the  exporta- 
tion of  such  machinery.  Under  the  Act  of  June  16,  1917, 
however,  as  long  as  a  condition  of  war  exists,  the  Presi- 
dent can  extend  a  prohibition  on  exportation  to  any  article 
which  he  thinks  should  be  thus  restricted. 
Very  respectfully, 

A.  MITCHELL  PALMER. 
To  the  Segretabt  of  State. 


PATENTS— INVOLUNTARY   ASSIGNMENTS— DIVISION   OP 
PROCESS  AND  APPARATUS  CLAIMS. 

Section  3477,  Revised  Statutes,  does  not  bar  claims  against  tlie 
United  States  Grovemment  which  arise  under  involuntary  assign- 
ments of  patents  by  a  duly  appointed  receiver. 

Process  and  apparatus  claims  presented  in  one  application  for  pat- 
ent may  properly  be  the  subject  of  two  independent  patents 

Separate  patents,  issued  to  an  inventor  on  different  dates,  the  sub- 
ject matter  of  both  having  been  filed  originally  in-  one  application 
and  required  by  the  Patent  Office  to  be  prosecuted  separately,  do 
not  expire  contemporaneously,  the  requirement  of  division  by  the 
Patent  Office  being  a  proper  one. 

Department  of  Justice, 

March  P,  1920. 

Sir  :  Your  letter  dated  January  8,  1920,  submitted  to  me 
two  questions : 

(1)  Whether  or  not  the  International  Radio  Telegraph 
Co.  or  anyone  else  has  the  right  as  assignee  to  prosecute 
and  recover,  or  maintain,  a  claim  against  the  United  States 
for  the  alleged  use  of  its  patent  rights  by  the  Government 
occurring  prior  to  the  assignment  to  it  of  November  28, 
1917  (this  referring  particularly  to  the  claim  of  the  Inter- 
national Radio  Telegraph  Co.  under  certain  patents  origi- 
nally issued  to  R.  A.  Fessenden  and  others,  which  it  ap- 
pears were  assigned  to  the  International  Radio  Telegraph 

80636*— 22— VOL  32 12 


136         Patents — Involuntary  Assignments^  eto. 

Co.  by  the  National  Electric  Signal  Co.  under  order  of 
court). 

(2)  Whether  or  not  U.  S.  Patent  No.  753863  to  said 
Fessenden  still  remains  in  force,  or  expired  simultaneously 
with  U.  S.  Patent  No.  706747  to  said  Fessenden. 

My  answer  to  the  first  question  is  that  in  my  opinion  the 
International  Eadio  Telegraph  Co.,  unless  barred  by  some 
consideration  not  before  me,  can  lawfully  urge  its  claim 
against  the  United  States,  despite  the  fact  that  the  com- 
pany appears  as  assignee  rather  than  as  original  owner  of 
the  patent  rights  in  question,  and  that  any  person  or  com- 
pany could,  under  similar  circumstances,  do  the  same. 

As  to  the  second  question,  I  am  of  opinion  that  Patent 
No.  753863  did  not  expire  with  the  prior  patent,  but  is  stiU 
in  force. 

Considering  the  first  question,  whether  or  not  the  assign- 
ment by  a  receiver  under  order  of  a  court  of  competent 
jurisdiction  prevents  the  assignee  from  bringing  suit  for 
infringement  of  patents  against  the  United  States  Govern- 
ment, said  infringement  occurring  prior  to  the  date  of  the 
assignment,  is  governed  largely  by  the  nature  of  the  as- 
signment. In  the  present  instance  it  appears  that  the  In- 
ternational Eadio  Telegraph  Co.  was  granted  by  receiver's 
assignment  under  court  order  ^'the  right  to  sue  and  re- 
cover in  its  own  name  any  and  all  profits  and  damages" 
for  infringements  prior  to  November  28,  1917.  Section 
3477,  Revised  Statutes,  does  not  contemplate  barring 
involuntary  assignments  by  receivers  duly  appointed, 
but  only  voluntary  assignments  of  claims  against  the 
United  States  Government.  (Digest  Opinion  Judge  Ad- 
vocate General,  1912,  pp.  347-348,  citing  Ertmn  v.  U.  S.j 
97  U.  S.  392;  Goodwin  v.  Niblack,  102  U.  S.  556,  and 
National  Bank  of  Commerce  v.  Dovmie^  218  U.  S.  345; 
Butler  V.  Goreley^  146  U.  S.  303.) 

Turning  now  to  the  second  question,  on  September  28, 
1901,  Fessenden  filed  an  application  for  patent  on  an  im- 
provement in  wireless  signaling  containing  eight  claims, 
five  of  which  called  for  a  process  or  method  of  signaling  by 
electromagnetic  energy,  and  three  for  apparatus  or  means 
for  accomplishing  this  process.  On  examination  of  this 
application  the  Patent  Office,  on  October  29,  1901,  in  an 
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official  communication,  required  division  between  the  proc- 
ess and  the  apparatus.  This  division  was  required  in 
conformity  with  the  then  existing  Rule  of  Practice  No.  41« 
which  rule  at  that  time  read  as  follows : 

^41.  Two  or  more  independent  inventions  can  not  be 
claimed  in  one  application,  but  where  several  distinct  in- 
ventions are  dependent  upon  each  other  and  mutually  con- 
tribute to  produce  a  single  result  they  may  be  claimed  in 
one  application.  Claims  for  a  machine  and  its  product 
must  be  patented  in  separate  applications.  Claims  for  a 
machine  and  the  process  in  the  performance  of  which  the 
machine  is  used  must  be  presented  in  separate  applications. 
Claims  for  a  process  and  its  product  may  be  presented  in 
the  same  application." 

Complying  with  this  mandatory  rule,  Fessenden  canceled 
the  process  claims  from  his  application  and  filed  a  divi- 
sional application  aimed  to  cover  the  process,  in  which 
divisional  application  he  included  such  process  claims  as 
he  had  removed  from  the  first.  The  method  application 
eventuated  in  Patent  No.  753863,  under  date  of  March  8, 
1904;  the  apparatus  application  in  Patent  No.  707704, 
dated  July  22, 1902. 

The  question  is  whether  the  division  of  process  from  ap- 
paratus was  a  proper  one  in  view  of  the  disclosure  of  the 
original  application.  At  the  time  when  Fessenden's  ap- 
plication was  pending  Bule  41  gave  the  applicant  no  op- 
portunity to  contest  the  propriety  of  the  requirement  for 
division.  The  rule,  as  has  been  said,  was  mandatory,  re- 
quiring that  if  both  claims  for  method  and  apparatus  were 
presented  they  must  be  prosecuted  in  two  distinct  applica- 
tions. Some  two  years  after  Fessenden's  original  filing 
date  the  Supreme  Court  of  the  United  States  had  occasion 
to  consider  Rule  41,  and  after  a  careful  examination  of  the 
authorities  decided  that  the  rule  was  invalid  in  so  far  as  it 
arbitrarily  required  apparatus  and  method  claims  to  be 
made  in  separate  applications.  {Steinmetz  v.  Allen^  192 
U.  S.  548.)    But  in  that  opinion  (p.  559)  the  court  said : 

^  Can  it  be  said  that  a  process  and  an  apparatus  are  in- 
evitably 90  independent  as  never  to  be  ^  connected  in  their 
design  and  operation!'    They  may  be  completely  inde- 
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pendent.  ♦  ♦  ♦  They  may  approach  each  other  so  nearly 
that  it  will  be  difficult  to  distinguish  the  process  from  the 
function  of  the  apparatus.  In  such  case  the  apparatus 
would  be  the  dominant  thing.  But  the  dominance  may  be 
reversed  and  the  process  carry  an  exclusive  right,  no  matter 
what  apparatus  may  be  devised  to  perform  it." 

Again,  quoting  from  that  decision  (p.  561) : 

"  If  the  classification  of  the  statute  makes  a  distinction 
between  the  different  kinds  of  inventions — ^between  a  pro- 
cess and  an  apparatus — ^and  requires  or  permits  a  separate 
application  for  each,  it  would  seem  to  follow  irresistibly 
that  an  application  and  patent  for  one  would  not  preclude 
an  application  and  patent  for  the  other,  and  the  order  of 
the  application  would  not  affect  the  right  which  the  law 
confers." 

So,  also,  the  Supreme  Court  in  Expanded  Metal  Co.  v. 
Bradford  (214  U.  S.  385)  again  decided  that  process 
and  apparatus  may  properly  be  the  subjects  of  two  distinct 
applications,  saying : 

"  In  Leeds  c&  Catlin  v.  Victor  Talking  Machine  Co.^  de- 
cided at  this  term  (213  U.  S.  318),  this  court  said:  'A  pro- 
cess and  an  apparatus  by  which  it  is  performed  are  dis- 
tinct things.  They  may  be  found  in  one  patent ;  they  may 
be  made  the  subject  of  different  patents-' " 

So  it  is  clear  that  in  a  proper  case  what  Fessenden  did — 
i.  e.,  so  divide  his  original  application  as  to  result  in  two 
separate  applications,  one  for  apparatus  and  the  other  for 
process — has  the  sanction  of  the  court  of  highest  authority. 

Now,  just  what  is  the  proper  case?  Courts  have  held 
repeatedly  that  whenever  the  process  disclosed  and  claimed 
in  the  process  patent  is  not  merely  the  function  of  the  ap- 
paratus disclosed  and  claimed  in  the  apparatus  patent,  but 
is  a  distinct  and  separable  invention  capable  of  being  car- 
ried out  by  instrumentalities  other  than  those  shown  in  the 
apparatus  patent — then  patents  may  properly  be  granted 
on  both  apparatus  and  process.  {Carnegie  Steel  Co.  v.  Cam- 
bria Iron  Co,^  185  U.  S.  403;  National  Metal  Molding  Co. 
y.  Flexible  Conduit  Co.,  215  Fed.  388.)  This,  in  other 
words,  means  that  where  both  process  and  apparatus 
claims  are  being  urged,  if  the  means  designated  in  the  ap- 
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paratus  application  are  not  the  only  means  usable  in  carry- 
ing out  the  process,  the  process  being,  on  the  contrary, 
susceptible  of  operation  by  other  mechanism  or  apparatus, 
then  the  process  is  not  open  to  the  objection  of  being  the 
mere  function  of  the  particular  apparattis  disclosed. 

In  the  Bell  Telephone  cases  (126  U.  S.  1),  where  Alex- 
ander Graham  Bell  claimed  broadly  "  the  method  of,  and 
apparatus  for,  transmitting  vocal  or  other  sounds  tele- 
graphically," and  showed  at  least  two  distinct  electrical 
apparatus  for  employing  this  method,  the  court  sustained 
the  claim.  So  in  Fessenden's  case  his  apparatus  patent  in- 
dicates the  manner  in  which  the  process  may  be  carried 
out,  not  necessarily  the  only  manner,  but  one  particular 
apparatus  whereby  the  process  could  be  practiced ;  whereas, 
as  I  am  informed,  the  present-day  apparatus  for  practical 
signaling,  although  utilizing  his  process,  comprises  quite  a 
different  arrangement  of  means. 

In  paragraph  3  of  a  letter  from  the  recorder  of  the  In- 
terdepartmental Radio  Board,  dated  December  3,  1919,  it 
is  stated  that  the  two  Fessenden  patents  are  substantially 
identical  in  scope,  but  keeping  in  mind  the  distinction  be- 
tween method  and  apparatus  as  already  discussed,  the  sug- 
gestion that  there  was  double  patenting — or  in  other  words, 
the  granting  of  two  patents  for  the  same  thing — is  thought 
to  be  answered  in  the  negative.  (See  cases  on  double 
patenting,  Suffolk  Co.  v.  Hayden^  70  U.  S.  315 :  James  v. 
Campbell^  104  U.  S.  356 ;  McCreary  v.  Pennsylvania  Canal 
Co.,  141  U.  S.  459,  etc.) 

It  is  my  opinion  that  Fessenden's  original  application 
was  properly  divided  in  the  Patent  Office;  that  it  com- 
prised independent  inventions;  and  the  fact  that  the  ap- 
paratus patent  No.  707747  has  expired,  in  no  way  affects 
the  term  of  the  process  patent. 

Respectfully,  C.  B.  AMES, 

Acting  Attorney  General. 

To  THE  Secretary  op  War. 


VACANCY  IN  OFFICE  OF  SECRETARY  OF  STATE. 

VIThere  a  vacancy  occurs  In  the  office  of  Secretary  of  State,  It  can  not 
be  temporarily  filled  for  a  longer  period  than  90  days,  either  by 
ttatntory  saccession  or  by  designation  of  the  President 
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Subsequent  to  such  period  of  temporary  occupancy  of  said  office  and 
prior  to  confirmation  by  tbe  Senate  of  a  successor  nominated  for 
the  office,  it  would  be  safer  for  the  officers  of  the  Department  of 
State  not  to  take  action  in  any  case  out  of  which  legal  rights 
might  arise  which  would  be  subject  to  review  by  the  courts. 

Department  of  Justice, 

March  16, 1920. 

Sir  :  In  your  letter  of  March  18  you  advise  that  the  30 
days  of  your  incumbency  as  Acting  Secretary  of  State  ex- 
pired on  that  date,  and  inquire  what  action  would  be  ap- 
propriate for  you  and  the  other  officers  of  that  Department 
to  take  pending  the  confirmation  by  the  Senate  of  the 
nomination  of  Mr.  Colby. 

Under  sections  177, 178,  and  179  of  the  Revised  Statutes 
and  section  180,  as  amended  by  the  Act  of  February  6, 1891 
(26  Stat.  733),  you  can  not  continue  to  act  as  Secretary  of 
State  for  a  longer  period  than  30  days.  Those  sections  are 
as  follows: 

''  Sec.  177.  In  case  of  the  death,  resignation,  absence,  or 
sickness  of  the  head  of  any  Department,  the  first  or  sole 
assistant  thereof  shall,  unless  otherwise  directed  by  the 
President,  as  provided  by  section  one  hundred  and  seventy- 
nine,  perform  the  duties  of  such  head  until  a  successor  is 
appointed,  or  such  absence  or  sickness  shall  cease. 

'^  Sec.  178.  In  case  of  the  death,  resignation,  absence,  or 
sickness  of  the  chief  of  any  Bureau,  or  of  any  officer 
thereof,  whose  appointment  is  not  vested  in  the  head  of  the 
Department,  the  assistant  or  deputy  of  such  chief  or  of 
such  officer,  or  if  there  be  none,  then  the  chief  derk  of  such 
Bureau,  shall,  unless  otherwise  directed  by  the  President, 
as  provided  by  section  one  hundred  and  seventy-nine,  per- 
form tho  duties  of  such  chief  or  of  such  officer  until  a  suc- 
cessor is  appointed  or  such  absence  or  sickness  shall  cease. 

"  Sec.  179.  In  any  of  the  cases  mentioned  in  the  two  pre- 
ceding sections,  except  the  death,  resignation,  absence,  or 
sickness  of  the  Attorney-General,  the  President  may,  in  his 
discretion,  authorize  and  direct  the  head  of  any  other  De- 
partment or  any  other  officer  in  either  Department,  whose 
appointment  is  vested  in  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  perform  the  duties  of 
the  vacant  office  until  a  successor  is  appointed,  or  the  sick- 
ness or  absence  of  the  incumbent  shall  cease. 
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**Sec.  180.  A  vacancy  occasioned  by  death  or  resigna- 
tion must  not  be  temporarily  filled  under  the  three  preced- 
ing sections  for  a  longer  period  than  thirty  days." 

The  President  not  having  "  otherwise  directed,"  you  held 
as  "  the  first  or  sole  assistant "  under  section  177.  While 
that  section  provides  that  such  an  assistant  shall ''  perform 
the  duties  of  such  head  until  a  successor  is  appointed,"  this 
language  must  be  construed  in  connection  with  section  180 
as  amended,  which  limits  the  time  to  30  days.  The 
vacancy  to  be  filled  under  section  177  is  manifestly  to  be 
filled  only  "temporarily,"  whether  filled  by  the  assistant 
or  in  such  other  manner  as  the  President  may  direct.  It 
can  not  be  properly  held  that  the  30  days'  limitation  ap- 
plies only  to  a  case  in  which  the  President  otherwise  di- 
rects and  not  to  a  case  in  which  the  assistant  is  acting  under 
the  statute,  because  the  person  acting  in  either  contingency 
ifi  acting  temporarily,  and  because  section  180  as  amended 
specifically  limits  the  period  for  temporary  action  to  30 
days. 

This  conclusion  was  reached  by  Mr.  Attorney  General 
Miller  in  an  opinion  dated  January  31,  1891  (20  Op.  8), 
At  that  time  the  limitation  in  section  180  was  10  days. 
Congress  immediately  acted  on  the  subject  by  amending 
section  180  so  as  to  extend  the  time  to  30  days.  This  cir- 
cumstance very  strongly  confirms  the  view  here  expressed. 

The  Act  of  May  20, 1918,  entitled  "An  act  authorizing  the 
President  to  coordinate  or  consolidate  executive  bureaus, 
agencies,  and  offices,  and  for  other  purposes,  in  the  interest 
of  economy  and  the  more  efficient  concentration  of  the 
Government,"  does  not  apply  on  account  of  the  proviso 
therein  contained  "  that  the  authority  by  this  Act  granted 
shall  be  exercised  only  in  matters  relating  to  the  conduct 
of  the  present  war  "  (40  Stat.  556). 

In  the  absence  of  a  specific  case  it  is  difficult  to  suggest 
what  course  you  and  the  other  officers  of  the  department 
should  take  pending  the  confirmation  of  Mr.  Colby's  nomi- 
nation. It  is  probably  safer  to  say  that  you  should  not 
take  action  in  any  case  out  of  which  legal  rights  might 
arise  which  would  be  subject  to  review  by  the  courts. 
Bespectfully, 

C.  B.  AMES, 
Acting  Attorney  OeneraiU 

To  the  Undersecrktart  of  Statb. 
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METROPOLITAN  OPBRA  HOUSE  BOXES— TAXATION. 

The  holder  of  a  parterre  box  at  the  Metropolitan  Opera  House  who 
sells  to  a  third  party  his  rights  to  the  use  of  his  accommodations 
at  k  price  In  excess  of  the  box  office  charge  for  the  most  nearly 
similar  accommodations  Is  liable  to  the  additional  tax  Imposed 
under  paragraph  3  of  section  800  (a)  of  the  Revenue  Act  of  1918 
(40  Stat  1120). 

The'  tax  In  question  attaches  whether  the  sale  Is  made  to  a  regular 
ticket  broker  for  resale  or  to  the  purchaser  direct  through  the 
agency  of  an  officer  or  employee  of  the  company. 

The  established  price  to  be  used  as  the  basis  for  measuring  the  ex- 
cess of  price  Is  that  of  the  most  nearly  similar  accommodations 
sold  at  the  box  office. 

Department  of  Justice, 

March  22^  1920. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  February  28  requesting  an  opinion  as  to  the  cor- 
rectness of  several  rulings  of  the  Treasury  Department, 
holding  that  the  tax  imposed  under  paragraph  3  of  sec- 
tion 800  {a)  of  the  Revenue  Act  of  1918  applies  to  the  sale 
by  certain  permanent  holders  of  boxes  at  the  Metropolitan 
Opera  House  of  their  rights  to  the  use  of  such  accommoda- 
tions on  particular  occasions. 

Section  800  (a)  of  the  Revenue  Act  of  1918,  under  para- 
graphs 1  and  2,  imposes  a  tax  of  1  cent  for  each  10  cents 
or  fraction  thereof  of  the  amoimt  paid  for  admission. 
This  tax  is  required  to  be  paid  by  the  purchaser  and  is 
based  upon  the  established  price  of  admission,  and  on  this 
basis  is  applied  to  tickets  sold  at  reduced  prices  or  given 
away.    Paragraph  3  is  as  follows: 

"  Upon  tickets  or  cards  of  admission  to  theaters,  operas, 
and  other  places  of  amusement,  sold  at  news  stands,  hotels, 
and  places  other  than  the  ticket  offices  of  such  theaters, 
operas,  or  other  places  of  amusement,  at  not  to  exceed  50 
cents  in  excess  of  the  sum  of  the  established  price  therefor 
at  such  ticket  offices  plus  the  amount  of  any  tax  imposed 
under  paragraph  (1),  a  tax  equivalent  to  5  per  centum  of 
the  amount  of  such  excess;  and  if  sold  for  more  than  50 
cents  in  excess  of  the  sum  of  such  established  price  plus 
the  amount  of  any  tax  imposed  under  paragraph  (1),  a 
tax  equivalent  to  50  per  centum  of  the  whole  amount  of 
such  excess,  such  taxes  to  be  returned  and  paid,  in  the  man- 
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ner  provided  in  section  903,  by  the  person  selling  such 
tickets'^  (40  Stat.  1120). 

Paragraph  4  is : 

"A  tax  equivalent  to  50  per  centum  of  the  amount  for 
which  the  proprietors,  managers,  or  employees  of  any 
opera  house,  theater,  or  other  place  of  amusement  sell  or 
dispose  of  tickets  or  cards  of  admission  in  excess  of  the 
regular  or  established  price  or  charge  therefor,  such  tax 
to  be  returned  and  paid,  in  the  manner  provided  in  section 
903,  by  Hie  person  selling  such  tickets  "  (40  Stat.  1120). 

And  paragraph  5  is : 

"In  the  case  of  persons  having  the  permanent  use  of 
boxes  or  seats  in  an  opera  house  or  any  place  of  amusement 
or  a  lease  for  the  use  of  such  box  or  seat  in  such  opera 
house  or  place  of  amusement  (in  lieu  of  the  tax  imposed 
by  paragraph  (1)),  a  tax  equivalent  to  10  per  centum  of 
the  amount  for  which  a  similar  box  or  seat  is  sold  for  each 
performance  or  exhibition  at  which  the  box  or  seat  is  used 
or  reserved  by  or  for  the  lessee  or  holder,  such  tax  to  be 
paid  by  the  lessee  or  holder  "  (40  Stat.  1120). 

You  state  that  the  facts  upon  which  the  ruling  in  ques- 
tion are  based  are  as  follows : 

"The  Metropolitan  Opera  and  Real  Estate  Company 
leases  the  opera  house  to  a  producing  company,  reserving 
the  use  of  all  the  boxes  in  the  parterre,  for  such  of  its 
stockholders  as  own  three  hundred  or  more  shares.  '  This 
special  class  of  box  holders  pay  nothing  directly  for  the 
use  of  the  boxes,  but  are  liable  to  assessments  upon  their 
stock  to  make  up  any  operating  deficit  for  the  season. 
These  parterre  box  holders  pay  the  tax  imposed  under 
paragraph  (5)  of  section  800  (a),  which  is  in  lieu  of  the 
ordinary  admissions  tax  levied  under  paragraph  (1). 
Some  or  all  of  them  sell  their  rights  on  particular  occa- 
sions to  third  persons  at  prices  substantially  in  excess  of 
box-oflSce  charges  for  the  nearest  similar  accommodations. 
Usually  such  sales  are  negotiated  through  the  agency  of 
the  secretary  of  the  company,  but  so  far  as  is  known  the 
rights  in  question  may  be  sold  to  ordinary  ticket  brokers 
and  by  them  resold  at  still  further  advanced  prices  to  per- 
sons desiring  to  use  the  same.  In  other  cases  the  ticket 
brokers  direct  prospective  purchasers  to  the  secretary  of 
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the  company,  or  communicate  with  him  in  their  behalf  for 
the  purpose  of  consummating  a  sale.  The  parterre  boxes 
are,  of  course,  not  identical  to  any  other  accommodations. 
There  are,  howcTer,  other  boxes  somewhat  similarly  lo- 
cated which  are  regularly  on  sale  at  an  established  price, 
and  which  may  be  said  to  be  comparable  to  the  parterre 
boxes  so  far  as  distance  from  the  stage,  commodiousnesS| 
and  sumptuousness  of  furnishings  are  concerned." 

And  the  rulings  themselves  are  as  follows: 

"(1)  The  holder  of  a  parterre  box  at  the  Metropolitan 
Opera  House  who  sells  to  a  third  party  his  rights  to  the 
use  of  his  accommodations  at  a  price  in  excess  of  the  box 
office  charge  for  the  most  nearly  similar  accommodations 
is*  liable  to  the  additional  tax  imposed  under  paragraph  (3) 
of  section  800  (a) . 

^'(2)  The  tax  attaches  whether  the  sale  is  made  to  a 
regular  ticket  broker  for  resale  or  to  the  purchaser  direct 
through  the  agency  of  an  officer  or  employee  of  the  com- 
pany. 

"(3)  The  established  price  to  be  used  as  the  basis  for 
measuring  the  excess  of  price  is  that  of  the  most  nearly 
similar  accommodations  sold  at  the  box  office." 

I  have  no  hesitancy  in  saying  that  these  rulings  are  fully 
authorized  by  the  Act  in  question.  Plainly,  the  purpose 
was  to  tax  every  person  who  sells  admissions  to  a  theater 
at  a  price  in  advance  of  that  which  is  charged  by  the 
management  of  the  theater  for  similar  accommodations. 
Paragraph  3  imposes  the  tax  upon  every  such  sale  made 
anywhere  other  than  at  the  ticket  office  of  the  theater.  It 
imposes  a  moderate  tax  upon  the  excess  charged  if  the 
amount  thereof  does  not  exceed  50  cents  per  admission,  and 
a  heavier  tax  of  50  per  cent  if  the  amount  of  excess  is  more 
than  50  cents.  Paragraph  4  provides  for  a  straight  tax  of 
50  per  cent  of  all  excess  charged  when  the  sale  is  made  by 
the  proprietors,  managers,  or  employees  of  the  theater. 
Under  tliis  paragraph  it  might,  with  force,  be  said  that  an 
owner  of  a  box  who  arranges  to  have  tickets  sold  at  the 
ticket  office  of  the  theater  would  be  chargeable  with  the 
straight  tax  of  50  per  cent,  regardless  of  whether  the  ex- 
cess in  charge  amounted  to  50  cents  or  more,  but  certainly 
it  can  not  be  said  that  by  making  such  an  arrangement  he 
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has  escaped  taxation  altogether.  Your  ruling,  therefore, 
which  seems  to  be  that  he  must  pay  according  to  para- 
graph 3,  regardless  of  where  the  sale  is  made,  is  favorable 
rather  than  unfavorable  to  him. 

Upon  a  consideration  of  all  of  the  paragraphs  of  this 
section,  I  entertain  no  doubt  that  the  rulings  quoted  are 
fully  authorized  by  the  law. 
BespectfuUy, 

C.  B.  AMES, 
Acting  Attorney  General. 
To  the  Secretary  op  the  Treasury. 


PATENTS  GRANTED  TO  GOVERNMENT  OFFICERS. 

Wben  a  patent  issues  under  the  provisions  of  the  Act  of  March  8, 
1883  (22  Stat.  625),  relating  to  the  Issuance  of  patents  to  officers 
of  the  Government,  no  dedication  to  the  pubUc  results,  but  any 
person  in  the  United  States,  including  governmental  officers  and 
employees,  may  use  the  invention  disclosed  in  the  patent  without 
the  pajrment  of  royalty  provided  the  use  be  in  the  prosecution  of 
work  for  the  Federal  Government. 

Department  of  Justice, 

March  22, 1920. 

Sir  :  This  is  in  compliance  with  your  request  of  Novem- 
ber 24,  1919,  for  my  opinion  as  to  whether  or  not  the  Act 
of  March  3,  1883  (22  Stat.  603),  operates  to  dedicate  to 
the  public  inventions  disclosed  in  patents  issued  thereunder. 

The  Act  reads : 

"  The  Secretary  of  the  Interior  and  the  Commissioner  of 
Patents  are  authorized  to  grant  any  oflBcer  of  the  Govern- 
ment, except  officers  and  employees  of  the  Patent  Office,  a 
patent  for  any  invention  of  tlie  classes  mentioned  in  sec- 
tion forty  eight  hundred  and  eighty  six  of  the  Revised 
Statutes,  when  such  invention  is  used  or  to  be  used  in  the 
public  service,  without  the  payment  of  any  fee :  Provided, 
That  the  applicant  in  his  application  shall  state  that  the 
invention  described  therein,  if  patented,  may  be  used  by 
the  Government  or  any  of  its  officers  or  employees  in  the 
prosecution  of  work  for  the  Government,  or  by  any  other 
person  in  the  United  States,  without  the  payment  to  him 
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of  any  royalty  thereon,  which  stipulation  shall  be  included 
in  the  patent."    (22  Stat.  625.) 

It  is  my  opinion  that  when  a  patent  issues  under  the  pro- 
visions of  this  Act  no  dedication  to  the  public  results,  but 
that  any  person  in  the  United  States,  including  govern- 
mental officers  and  employees,  may  use  the  invention  dis- 
closed in  the  patent  without  the  payment  of  royalty  pro- 
vided the  use  be  in  the  prosecution  of  work  for  the  Federal 
Government.  This  conclusion  is  in  accord  with  that 
reached  by  the  Judge  Advocate  General  of  the  Army  in  his 
opinion  dated  November  30,  1918. 

As  far  as  I  can  learn  no  court  has  passed  upon  this  ques- 
tion ;  and  diligent  search  of  the  records  of  Congress  in  an 
effort  to  find  some  expression  of  the  intent  of  this  Act  in 
records  of  debate  or  minutes  of  committee  has  been  un- 
availing. Consequently  I  have  recourse  only  to  the  Act 
itself  and  the  natural  inferences  to  be  drawn  from  it. 

The  view  that  the  Act  works  a  dedication  of  the  inven- 
tion to  the  public  has  been  advanced,  but  it  is  a  view  with 
which  I  am  unable  to  agree. 

The  Constitution  of  the  United  States  gave  to  Congress 
the  power  (Art.  I,  sec.  8,  clause  8) : 

"  To  promote  the  Progress  of  Science  and  useful  Arts, 
by  securing  for  limited  Times  to  Authors  and  Inventors 
the  exclusive  Eight  to  their  respective  Writings  and  Dis- 
coveries." 

By  virtue  of  the  power  thus  vested  in  it,  Congress  en- 
acted the  Patent  Statutes,  sections  4884  and  4886,  R.  S., 
being  particularly  in  point  on  the  present  question. 

These  sections  read : 

"  Sec.  4884.  Every  patent  shall  contain  a  short  title  or 
description  of  the  invention  or  discovery  correctly  indi- 
cating its  nature  and  design,  and  a  grant  to  the  patentee, 
his  heirs  or  assigns,  for  the  term  of  seventeen  yeara,  of  the 
exclusive  right  to  make,  use,  and  vend  the  invention  or  dis- 
covery throughout  the  United  States  and  the  Territories 
thereof,  referring  to  the  specification  for  the  particulars 
thereof.  A  copy  of  the  specification  and  drawings  shall  be 
annexed  to  the  patent  and  be  a  part  thereof. 

"  Sec.  4886.  Any  person  who  has  invented  or  discovered 
any  new  and  useful  art,  machine,  manufacture  or  composi- 
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tion  of  matter,  or  any  new  and  useful  improvement  thereof, 
not  known  or  used  by  others  in  this  country,  and  not  pat- 
ented or  described  in  any  printed  publication  in  this  or  any 
foreign  country,  before  his  invention  or  discovery  thereof, 
and  not  in  public  use  or  on  sale  for  more  than  two  years 
prior  to  his  application,  unless  the  same  is  proved  to  have 
been  abandoned,  may,  upon  payment  of  the  fees  required 
by  law,  and  other  due  proceedings  had,  obtain  a  patent 
therefor." 

By  the  enactment  of  section  4886,  R.  S.,  Congress  gave 
the  name  "  Patent "  to  the  "  exclusive  Right "  alluded  to  in 
the  Constitution,  and  by  the  enactment  of  section  4i884, 
R.  S.,  it  defined  the  "  exclusive  Right "  or  "  Patent "  as  the 
exclusive  right  to  make,  use,  and  vend  the  invention 
throughout  the  United  States  and  the  Territories  thereof 
for  a  period  of  17  years.  CarUinental  Paper  Bag  Co.  v. 
Eastern  Paper  Bag  Co.j  210  U.  S.  405;  Patterson  v. 
Kentucky^  97  U.  S.  501;  Bloomer  v.  McQuewan^  55 
U.  S.  539;  Grant  v.  Raymond,  31  U.  S.  218.) 

It  therefore  follows,  logically,  that  when  Congress,  in 
the  Act  of  March  3,  1883,  authorized  the  Secretary  of  the 
Interior  and  the  Commissioner  of  Patents  to  grant  a  patent 
it  authorized  the  grant  of  the  exclusive  right  to  make,  use, 
and  vend  the  invention.  Hence,  if  the  Act  be  interpreted 
to  mean  that  the  invention  is  dedicated  to  the  public  by 
operation  thereof  the  applicant  would  be  granted  no  ex- 
clusive right  and  would  obtain  no  patent  except  in  name. 
The  instrument,  although  called  a  patent,  would  be  prac- 
tically tantamount  to  a  mere  publication  of  the  invention 
and  effective  only  to  prohibit  the  obtaining  of  a  valid 
patent  for  the  same  invention  by  a  later  inventor.  Ob- 
\iously,  it  was  unnecessary  to  enact  a  statute  to  produce 
this  effect,  for  the  same  result  was  attainable  by  disclosure 
of  the  invention  in  a  publication.  As  a  matter  of  fact,  the 
disclosure  in  a  publication  would  probably  be  easier  and 
less  expensive,  for  it  would  obviate  the  necessity  of  the 
filing,  prosecution,  and  examination  of  a  formal  patent 
application. 

But  if  the  Act  be  interpreted  to  mean  that  the  Govern* 
ment  would  acquire  only  such  rights  in  the  invention  as  I 
have  hereinbefore  defined,  a  patent  monopoly  would  be 
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granted  to  the  applicant,  subject  only  to  such  rights  in  or 
on  behalf  of  the  Gk)vemment.  The  applicant  would  re- 
ceive the  patent,  the  Government  its  benefits  thereunder, 
and  the  apparent  intention  of  Congress  would  be  satisfied. 

A  patent  is  a  contract  between  the  United  States  and  the 
patentee,  wherein  the  consideration  flowing  from  the  United 
States  to  the  patentee  resides  in  the  grant  of  the  exclusive 
right  to  make,  use,  and  vend  the  invention  of  the  patent 
for  a  limited  time,  while  the  consideration  flowing  from 
the  patentee  to  the  United  States  is  the  dedication  of  the 
invention  to  the  public  at  the  expiration  of  said  limited 
time.  {Denning  Wire  <&  Fence  Co.  v.  Am.  Steel  cfe  Wire 
Co.^  169  Fed.  793;  Century  Electric  Co.  v.  Westinghouse 
Electric  <&  Mfg.  Co.,  191  Fed.  350.)  It  is  evident  that  if 
no  monopoly  be  granted  the  consideration  on  the  one  hand 
fails  and  the  contract  (and  therefore  the  patent)  does  not 
come  into  existence. 

If  Congress  intended  that  every  person  in  the  United 
States  might  use  the  invention  without  the  payment  of 
royalty  it  was  obviously  unnecessary  to  require  the  appli- 
cant to  state  anything  but  that  the  invention  could  be  so 
used  by  .the  Government  or  any  person  in  the  United  States. 
The  expression  "  or  any  of  its  oflScers  or  employees  in  the 
prosecution  of  work  for  the  Government"  would  be  un- 
necessary and  mere  surplusage.  But  these  phrases  can 
not  be  regarded  as  surplusage,  and  evidently  the  intent  of 
that  portion  of  the  Act  may  be  accurately  expressed  by 
considering  the  expression  "or  any  other  person  in  the 
United  States  "  to  mean  "  or  any  other  person  in  the  United 
States  in  the  prosecution  of  work  for  the  Federal  Govern- 
ment." 

Again,  if  the  expression  "or  any  other  person  in  the 
United  States  "  be  construed  to  mean  "  or  any  other  person 
in  the  United  States  in  the  prosecution  of  any  work  either 
governmental  or  private,"  the  general  public  would  ap- 
pear to  obtain  greater  rights  in  the  inventions  of  the 
patents  issued  under  the  Act  than  governmental  officers 
and  employees,  since  the  latter  would  obtain  merely  the 
right  to  use  the  invention  "  in  the  prosecution  of  work  for 
the  Government."    It  seems  hardly  conceivable  that  Con- 
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gress  could  have  intended  so  to  discriminate  against  the 
officers  and  employees  of  the  Government. 

It  was  clearly  the  intention  of  Congress  to  encourage  the 
filing  of  applications  under  the  Act,  so  that  such  rights  as 
defined  above  would  be  available  to  the  Government.  To 
construe  the  statute  to  mean  that  the  invention  would  be 
dedicated  to  the  public  would  defeat  the  very  purpose  for 
which  the  statute  was  enacted,  since  it  would  discourage, 
rather  than  encourage,  the  filing  of  applications  under  the 
Act.  That  this  would  be  the  result  can  not  be  denied,  for 
we  have  tangible  evidence  to  that  effect  in  your  statement : 

"There  are  also  many  cases  in  which  employees  of  the 
Government  have  declined  to  make  applications  for 
patents  under  this  statute  because  of  the  doubt  as  to  its 
proper  interpretation  and  the  possibility  of  a  dedication  of 
the  invention  to  the  public." 

Such  an  attitude  on  the  part  of  inventors  as  you  mention 
in  your  communication  is  not  to  be  wondered  at,  for  if  in 
filing  applications  under  the  Act  in  question  the  inventor 
effects  a  dedication  of  practically  all  his  rights  therein  to 
the  public,  he  loses  all  to  which  he  otherwise  would  be  en- 
titled and  receives  nothing  in  return.  Surely  it  is  no 
serious  consideration  that  he  is  relieved  of  the  payment  of 
the  usual  Patent  Office  fees.  Were  he  not,  he  would  be  in 
the  anomalous  situation  of  dedicating  his  rights  to  the  pub- 
lic and  paying  for  the  privilege  of  doing  so. 
Respectfully, 

C.  B.  AMES, 
Acting  Attorney  General. 

To  THE  Secretary  of  War. 


CUSTOMS  DUTIES— LEAD  ORES— WASTAGE  ALLOWANCE. 

Under  subsection  1,  paragraph  N,  section  4  of  the  Tariff  Act  of  1913 
(38  Stat.  198),  the  wastage  allowance  on  the  exportation  or  trans- 
fer to  a  bonded  manufacturing  warehouse  of  the  lead  derived  from 
ores  which  have  been  imported  for  smelting  and  refining  in  a 
bonded  warehouse  should  be  computed  on  the  basis  of  the  amount 
charged  against  the  bond  as  determined  bj  the  commercial 
method 
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Department  op  Justicb, 

March  «7,  19e0. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  Janu- 
ary 31, 1920,  requesting  the  expression  of  my  opinion  on  the 
question  whether  the  wastage,  to  be  allowed  on  the  exporta- 
tion or  transfer  to  a  bonded  manufacturing  warehouse  of 
.  the  lead  derived  from  ores  which  have  been  imported  for 
smelting  and  refining  in  a  bonded  warehouse  under  subsec- 
tion 1,  paragraph  N,  section  4  of  the  Tariff  Act  of  1913, 
should  be'  computed  on  the  basis  of  the  actual  lead  content 
of  the  ore  as  determined  by  the  wet  assay  or  on  the  basis 
of  the  amount  charged  against  the  bond  as  determined  by 
commercial  methods. 

Section  1,  paragraph  152  of  the  Tariff  Act  of  October  3, 
1913  (38  Stat.  128),  imposes  a  duty  on  lead-bearing  ores 
of  all  kinds  containing  more  than  3  per  cent  of  lead,  of 
three-fourths  of  a  cent  per  pound  on  all  the  lead  contained 
therein — 

^^Provided^  That  on  all  importations  of  lead-bearing  ores 
the  duties  shall  be  estimated  at  the  port  of  entry,  and  a 
bond  given  in  double  the  amount  of  such  estimated  duties 
for  the  transportation  of  the  ores  by  common  car- 
riers *  *  *  to  properly  equipped  sampling  or  smelting 
establishments  *  *  *.  On  the  arrival  of  the  ores  at 
such  establishments  they  shall  be  sampled  according  to 
commercial  methods  under  the  supervision  of  Government 
officers,  *  *  ♦  who  shall  submit  the  samples  thus  ob- 
tained to  a  Government  assayer,  *  ♦  ♦  who  shall  make 
a  proper  assay  of  the  sample  and  report  the  result  to  the 
proper  customs  officers,  and  the  import  entries  shall  be 
liquidated  thereon,  except  in  case  of  ores  that  shall  be  re- 
moved to  a  bonded  warehouse  to  be  refined  for  exportation 
as  provided  by  law.    *    *    *" 

Subsection  1,  paragraph  N,  section  4,  of  said  Act  (38 
Stat.  198),  provides  that  imported  ores  and  crude  metals 
of  all  kinds  may  be  smelted  and  refined  in  bond  without 
the  payment  of  duties  thereon — 

^^  Provided^  That  the  bonds  shall  be  charged  with  the 
amount  of  duties  payable  upon  such  ores  and  crude  metals 
at  the  time  of  their  importation,  and  the  several  charges 
against  such  bonds  may  be  canceled  upon  the  exportation 
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*  ^  ^  of  an  amount  of  the  same  kind  of  metal  equal 
to  the  acttud  amount  of  dutiable  metal  producible  from 
the  smelting  or  refming^  or  both^  of  such  ores  or  crude 
tnetds.  •  ♦  ♦  And  provided  further^  That  the  said 
metals  so  producible,  or  any  portion  thereof,  may  be 
withdrawn  for  domestic  consumption  ♦  ♦  *  and  the 
several  charges  against  the  bonds  canceled,  upon  the  pay- 
ment of  the  duties  chargeable  against  an  equivalent  amount 
of  ores  or  crude  metals  from  which  said  metal  would  be 
producible  in  their  condition  as  imported:  And  provided 
further^  That  on  the  arrival  of  the  ores  and  crude  metals 
at  such  establishments  they  shall  be  sampled  and  assayed 
according  to  commercial  methods    *    *    *." 

The  importer  contends  that  the  Court  of  Customs  Ap- 
peals, in  holding  that  the  commercial  method  is  the  wet 
assay  less  one  and  one-half  units,  decided  that  only  the  lead 
content  as  determined  by  the  commercial  method  is  duti- 
able and  that  the  one  and  one-half  units  are  entitled  to 
admission  free  of  duty;  that  the  action  of  the  customs 
officials  in  basing  the  wastage  allowance  on  the  amount 
charged  against  the  bonds  as  determined  by  the  commercial 
method  compels  the  importer  to  export  all  of  the  lead 
produced  from  the  imported  ore  in  order  to  cancel  the 
charge  against  his  bond  and  in  that  way  nullifies  the  effect 
of  the  decision  of  the  Court  of  Customs  Appeals. 

His  contention  may  be  illustrated  as  follows:  Upon  the 
importation  of  1,000  pounds  of  ore  with  a  lead  content  of 
40  per  cent  by  the  wet  assay,  the  quantity  charged  against 
the  bond  is  386  pounds.  In  case  of  a  recovery  of  820 
pounds  the  customs  officials  have  fixed  the  wastage  allow- 
ance at  16.88  per  cent,  with  the  consequence  that  the  im- 
porter must  export  the  entire  320  pounds  in  order  to  have 
the  charge  against  his  bond  canceled.  The  importer  con- 
tends that  the  wastage  allowance  should  be  fixed  at  20 
per  cent  and  that  the  charge  against  his  bond  should  be 
canceled  on  the  exportation  of  80  per  cent  of  the  quantity 
charged  against  his  bond — ^viz.,  308  pounds,  allowing  12 
pounds  to  be  withdrawn  for  consumption  free  of  duty.  In 
other  words,  the  importer  would  read  the  clause  under  con- 
sideration as  if  it  provided  that  the  charge  against  his 
bond  shall  be  canceled  upon  the  exportation  of  an  amount 
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of  the  same  kind  of  metal  equal  to  the  actual  amount  of 
dutiable  metal  producible  from  the  dutiable  canUnts  of  the 
imported  ores. 

With  this  construction  I  can  not  agree.  It  seems  to  me 
clear  that  by  the  terms  of  the  statute  under  consideration, 
the  importer  is  not  entitled  to  the  cancellation  of  the 
charge  against  his  bond  unless  all  the  lead  actually  pro- 
duced from  the  imported  ore  is  exported;  that  the  object 
of  the  provision  that  the  ore  shall  be  sampled  and  assayed 
according  to  commercial  methods  is  merely  that  no  duty 
shall  be  assessed  on  a  greater  quantity  of  lead  than  can  be 
commercially  produced  from  the  ore.  But  the  provision 
that  the  assay  shall  be  made  according  to  commercial 
methods  is  material  only  where  the  ore  is  withdrawn  for 
consumption.  Where  it  is  to  be  exported,  it  is  immaterial 
whether  or  not  the  commercial  method  is  employed,  since 
in  any  case  all  of  the  metal  actually  produced  must  be 
exported  and,  upon  such  exportation,  the  charge  against 
the  bond  is  canceled. 

U.  S.  V.  Consolidated  Kansas  City  Smelting  cfe  Refining 
Co.^  8  Court  of  Customs  Appeals  406,  supports  this  con- 
struction.   The  court  there  said  (p.  408) : 

"  From  what  has  been  said,  it  appears  that  the  assess- 
ment of  duty  upon  the  result  of  the  wet  assay  with  no 
deduction  results  in  the  payment  of  duty  upon  the  lead 
content  of  an  ore,  which  content  when  the  ore  has  been 
smelted  by  the  ordinary  process  is  not  actually  obtained. 
•  *  *  In  view  of  the  recited  history  of  the  subject 
matter  of  assessing  duty  upon  lead-bearing  ores,  we  con- 
clude that  it  was  not  the  intent  of  Congress  that  the  lead 
content  should  be  ascertained  and  duty  thereon  assessed 
upon  the  basis  of  a  quantity  greater  than  that  commer- 
cially produced  from  the  ores.  While  in  a  chemical  sense 
the  lead  content  of  the  ores  is  truly  shown  by  the  wet  assay, 
yet  it  is,  commercially  speaking,  but  the  theoretical  con- 
tent, and  there  does  not  appear  to  be  any  way  of  recover- 
ing or  saving  the  entire  chemical  content  in  practical 
smelting  operations  commonly  employed,  so  that  while  such 
theoretical  content  is  actually  imported,  yet  practically  it 
never  becomes  a  subject  of  commercial  dealings  in  this 
country.*' 
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Section  29  of  the  tariff  act  of  1897  (30  Stat.  211,  c.  11), 
like  the  provision  under  consideration,  provided  that  ores 
and  crude  metals  might  be  imported  for  the  purpose  of 
being  smelted  and  refined  without  the  payment  of  duties 
thereon,  provided  that — 

"  Each  day  a  quantity  of  refined  metal  equal  to  90%  of 
the  amount  of  imported  metal  smelted  or  refined  that  day 
shall  be  set  aside  ♦  ♦  *  and  the  exportation  of  the 
90%  of  metals  hereinbefore  provided  for  shall  entitle  the 
ores  and  metals  imported  under  the  provisions  of  this  sec- 
tion to  admission  without  payment  of  the  duties  thereon.'* 

In  construing  this  statute  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  held  in  the  case  of  In  re  Guggenheim 
Smelting  Co.^  126  Fed.  728,  that  metals  imported  and  dealt 
with  under  this  section  were  exempted  from  duty  only 
because  they  did  not  enter  the  markets  of  the  United 
States,  and  hence  did  not  come  into  competition  with 
domestic  industries,  and  that  it  was  not  designed  to  give 
smelters  and  refiners  a  special  privilege  to  put  upon  the 
market  free  of  duty  a  commodity  which,  when  imported 
by  others,  was  by  the  same  act  made  subject  to  duty.  The 
court  said  (p.  731) : 

"We  cannot  concur  in  the  view  that  the  object  of  the 
provision  that  only  90  per  centum  of  the  imported  metal 
need  be  exported  was  to  leave  in  the  hands  of  those  en- 
gaged in  smelting  or  refining  a  bonus  to  foster  or  promote 
those  industries.  No  such  intent  is  expressed  in  the  act, 
but,  on  the  contrary,  it  clearly  appears  that  protective 
duties,  affecting  all  alike,  were  the  only  means  by  which  it 
was  proposed  *to  encourage  the  industries  of  the  United 
States,'  and  that  nothing  in  the  nature  of  a  subsidy,  bounty, 
or  reward  was  intended  to  be  bestowed  upon  any  of  them. 
The  correct  explanation  of  this  provision  is  very  simple. 
In  administering  the  tariff  acts  of  October  1,  1890,  (26 
Stat.  567,  c.  1244)  and  August  27,  1894  (28  Stat.  509,  c. 
849),  it  had  been  found  that  some  loss  always  occurs  in 
smelting  or  refining,  so  that  the  whole  quantity  of  pure 
metal  actually  contained  in  the  crude  metal  imported  can- 
not be  actually  recovered ;  and  it  was  in  view  of  this  fact 
that  the  act  of  1897,  which  in  this  respect  was  amendatory 
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of  the  previous  acts,  required,  not  that  the  whole  quantity 
of  pure  metal  imported  should  be  subsequently  exported, 
but  only  a  quantity  equal  to  90  per  centum  thereof.  It  may 
be,  is  has  been  insisted,  that  this  allowance  of  10  per 
centum  for  wastage  is,  at  least  as  to  antimony,  not  as  great 
as  it  ought  to  be,  but  the  question  thus  raised  is  for  con- 
sideration by  Congress.  It  is  not,  under  this  statute,  for 
solution  by  the  courts." 

The  provision  that  the  ores  should  be  assayed  according 
to  commercial  methods  was  in  force  at  the  time  the  decision 
was  made  In  re  Puget  Sound  Reduction  Co.^  96  Fed.  90. 

The  Tariff  Act  of  August  5, 1909  (36  Stat.  11,  90,  c.  6), 
makes  provision  for  the  importation  of  ores  and  crude 
metals  in  bond,  and  section  24  provides  that  "  the  several 
charges  against  such  bonds  may  be  canceled  upon  the  ex- 
portation *  *  *  of  the  actual  amount  of  lead  pro- 
duced from  the  smelting  ox  refining  or  both  of  such  ores 
or  crude  metals." 

The  purpose  of  this  change  from  section  29  of  the  Act  of 
1897  is  clear.  The  latter  Act,  as  construed  by  the  court 
In  re  Guggenhevm  Smelting  Co,^  provided  for  the  cancella- 
tion of  the  charge  against  the  importers  bond  upon  the 
exportation  of  an  amount  of  refined  metal  equal  to  90 
per  cent  of  the  metal  content  of  the  ore  imported,  regard- 
less of  whether  that  amount  was  more  or  less  than  the 
amount  actually  recovered.  Under  section  24  of  the  Act  of 
1909  the  amount  of  the  metal  content  actually  recovered, 
but  no  more,  must  be  exported. 

The  provision  quoted  above  from  that  section  applied 
only  to  lead.  In  the  act  of  1913  it  was  extended  to  all 
metals  on  which  a  duty  was  imposed.  As  ores  frequently 
contain  several  metals,  on  some  of  which  a  duty  is  imposed 
and  some  of  which  are  exempt  from  duty,  it  was  provided 
that  only  ^^  an  amount  of  the  same  kind  of  metal  equal  to 
the  actual  amount  of  dutiable  metal  producible"  must  be 
exported  in  order  to  entitle  the  importer  to  a  cancellation 
of  the  charge  against  the  bond.  This  does  not  mean,  as 
contended  by  the  importer,  that  part  of  the  lead  content  of 
the  ore  and,  therefore,  so  much  of  the  metal  as  is  produced 
from  that  content,  is  exempt  from  duty.  It  means  merely 
that  the  importer  need  not  export  some  other  metal  pro- 
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duced  from  the  lead-bearing  ore,  on  which  no  duty  is  im- 
posed, to  entitle  him  to  a  cancellation  of  the  charge  against 
the  bond. 

There  is  nothing  in  the  language  of  the  section  under 
consideration  to  show  that  any  part  of  the  lead  content  of 
imported  ore  producible  commercially  may  be  withdrawn 
for  consumption  free  from  duty.  Its  object,  indeed,  like 
that  of  the  corresponding  provisions  of  the  tariff  acts  of 
1897  and  1909,  was  to  foster  and  promote  the  smelting  and 
refining  industry.  But  this  was  to  be  done  solely  by 
permitting  the  ore  to  be  imported  free  from  duty  for  the 
purpose  of  smelting  and  refining  it,  on  condition,  however, 
that  all  of  the  lead  actually  produced  from  the  ore  was 
exported  again.  There  was  no  intention  to  bestow  a  bonus 
in  the  shape  of  an  exemption  from  duty  of  part  of  the  lead 
imported. 

This  construction  of  the  Act  under  consideration  makes 
it  clear  that  the  wastage  allowance  must  be  computed  on 
the  basis  of  the  amount  charged  against  the  bond  as  deter- 
mined by  the  commercial  method ;  for,  if  it  were  computed 
on  the  basis  of  the  actual  lead  content  as  determined  by  the 
wet  assay,  the  importer  would  be  entitled  to  the  cancella- 
tion of  the  charge  against  his  bond  on  exporting  less  than 
the  entire  amount  of  lead  producible  from  the  ore,  and  that 
is  contrary  to  the  provisions  of  the  Act. 

Respectfully, 

C.  B.  AMES, 

Acting  Attorney  Oeneral. 
To  the  Secretart  of  the  Treasury. 


AUTHORITY  OF  ORDNANCE  DEPARTMENT  TO  COMPLETE 
UNFINISHED  BUILDINGS  AND  CONSTRUCT  NEW  BUILD- 
INOa 

The  completion  of  a  building  now  under  construction  by  tbe  Ord« 
nance  Defiartment  of  tbe  Army  is  authorized,  if  there  is  a  contract 
for  the  construction  thereof  which  has  not  been  canceled  and  the 
work  thereon  has  only  been  suspended,  and  if  there  is  available  an 
appropriation  sufficient  for  the  purpose. 

A  contract  for  the  construction  of  permanent  buildings  and  equip- 
ment for  manufacturing  purposes  is  authorized,  If  there  is  an 
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appropriation  sufficient  for  tbe  purpose,  and  if  in  the  opinion  of 
the  Secretary  of  War  such  contract  is  necessary. 
In  cases  wherein  contracts  have  been  definitely  canceled  and  new 
contracts  are  proposed  to  be  made  for  tlie  purpose  of  completing 
buildings  or  constructing  new  ones  only  because  it  is  anticipated 
that  it  would  be  profitable  to  the  United  States  to  do  fio,  such  con- 
tracts require  the  authorization  of  Ck>ngre88. 

Department  of  Justice, 

March  27, 19e0. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letters  of  December  13  and  January  3,  with  inclosures, 
relative  to  the  authority  of  the  Ordnance  Department  of 
the  Army  to  complete  unfinished  buildings  and  construct 
additional  permanent  buildings  for  the  use  of  the  War 
Department.  My  opinion  is  requested  as  to  whether  fur- 
ther legislation  is  required  in  order  that  the  Ordnance  De- 
partment may  be  authorized  to  make  the  necessary  expendi- 
tures for  the  following  purposes : 

1.  To  complete  sucli  buildings  and  factories  as  are  now 
under  construction  by  the  Ordnance  Department. 

2.  To  construct  permanent  buildings  and  equipment  for 
manufacturing  purposes. 

In  the  particular  case  referred  to  by  you  it  is  noted  that 
the  building  in  question  was  originally  contracted  for  under 
authority  of  section  120  of  the  Act  of  June  3,  1916  (39 
Stat.  213),  and  I  assume  from  your  letter  and  accompany- 
ing memoranda  that  there  is  available  an  appropriation 
sufficient  to  complete  such  contract.  For  your  convenience 
upon  the  question  of  the  necessity  of  an  available  appro- 
priation, reference  is  made  to  section  3733,  Eevised  Stat- 
utes, which  provides  that  ''No  contract  shaU  be  entered 
into  for  the  erection,  repair,  or  furnishing  of  any  public 
building  or  for  any  public  improvement  which  shall  bind 
the  Government  to  pay  a  larger  sum  of  money  than  the 
amount  in  the  Treasury  appropriated  for  the  specific 
purpose." 

With  respect  to  the  completion  of  buildings  and  im- 
provements which  are  now  under  construction  (under  the 
authority  of  section  120  of  the  National  Defense  Act  39 
Stat.  213)  my  attention  is  called  to  the  fact  that  the  above 
question  arises  in  connection  with  a  great  many  contracts 
and  possibly  informal  arrangements.     For  this  reason  I 
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may  state  that  a  general  answer  only  can  be  made  to  the 
question  presented  in  your  letter.  My  opinion  in  a  par- 
ticular case  under  the  above  subject  would  necessarily  be 
affected  by  the  facts  in  that  case. 

In  general,  I  may  state  that  if  there  is  a  contract  for 
construction  of  a  building  and  improvements  which  has  not 
been  canceled,  but  the  work  under  which  has  only  been 
suspended,  and  if  there  is  available  an  appropriation  suffi- 
cient for  the  purpose,  the  completion  of  such  building  is 
authorized  (8  Comp.  Dec.  549;  see  also  Whiteside  v.  U.  S. 
93  U.  S.  247). 

As  to  the  construction  of  permanent  buildings  and  equip- 
ment under  authority  of  section  120  of  the  National  Defense 
Act  (39  Stat.  213)  in  cases  where  contracts  have  been 
definitely  canceled  and  it  is  desired  to  reinstate  them,  the 
same  question  as  to  authorization  arises  as  in  cases  where 
an  entirely  new  contract  is  proposed  to  be  made. 

It  is  my  opinion  that  if  there  is  an  appropriation  suffi- 
cient for  the  particular  purpose,  and  the  proposed  contract 
is  in  your  opinion  necessary,  such  contract  is  authorized. 
However,  in  cases  wherein  contracts  have  been  definitely 
canceled  and  new  contracts  are  proposed  to  be  made  for 
the  purpose  of  completing  buildings  or  constructing  new 
ones  only  because  it  is  anticipated  that  it  would  he  profit- 
able to  the  United  States  to  do  so,  I  think  that  such  con- 
tracts require  the  authorization  of  Congress.  The  general 
scope  of  the  agency  of  a  public  officer  is  limited  to  tlie 
express  authority  conferred  by  the  particular  statute  under 
which  he  is  acting. 
Respectfully, 

C.  B.  AMES, 

Acting  Attorney  General. 
To  the  Secretary  of  War. 


AGE  LIMITS  FOR  APPOINTMENTS  TO  POLICE  AND  FIRE 
DEPARTMENTS  IN  THE  DISTRICT  OF  COLUMBIA. 

Section  4  of  the  Act  of  January  24,  1920  (41  Stat.  397),  gives  the 
Cominissioners  of  the  District  of  Columbia  exclusive  authority  to 
determine  and  tix  the  minimum  and  maximum  age  limits  within 
which  original  appointments  to  the  Police  and  Fire  Departments 
may  be  made  and  tlie  civii-servlce  rules  providing  that  preference 
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should  be  given  to  honorably  discharged  yeterans  without  regard 
to  age  have  no  application  to  these  branches  of  the  serviee. 

Department  of  Justicb, 

Maa^h  S9, 19^0. 

Sir:  You  have  recently  referred  to  me  a  letter  from 
the  Civil  Service  Commission  dated  March  2,  1920,  re- 
questing of  me  an  expression  of  my  opinion  upon  the  ques- 
tion whether  the  Commissioners  of  the  District  of  Colum- 
bia are  empowered  to  exclude  veteran  preference  claimants 
from  examinations  for  appointment  to  the  Metropolit-an 
Police  and  the  Fire  Departments  because  they  do  not  fall 
within  the  age  limits  fixed  by  them.  The  Act  of  July  11, 
1919,  provides — 

^^That  hereafter  in  making  appointments  to  clerical 
and  other  positions  in  the  Executive  branch  of  the  Gov- 
ernment in  the  District  of  Columbia  or  elsewhere  prefer- 
ence shall  be  given  to  honorably  discharged  soldiers,  sailors, 
and  marines,  and  widows  of  such,  and  to  the  wives  of  in- 
jured soldiers,  sailors,  and  marines  who  themselves  are  not 
qualified  but  whose  wives  are  qualified  to  hold  such  posi- 
tions."   (41  Stat.  37.) 

The  Act  of  December  5, 1919,  provides  that,  with  certain 
exceptions,  the  officers,  members,  and  civilian  employees  of 
the  metropolitan  police  force  shall  be  appointed  in  ac- 
cordance with  the  civil-service  act  and  rules.  The  Act  of 
January  24,  1920,  makes  a  similar  provision  in  regard  to 
the  fire  department.  The  civil-service  niles  provide  for 
the  admission  of  veteran  preference  applicants  to  exami- 
nations without  reference  to  age  limit. 

Section  4  of  the  Act  of  January  24, 1920,  provides  that— 

"The  Commissioners  of  the  District  of  Columbia  are 
hereby  authorized  to  determine  and  fix  the  minimum  and 
maximum  limits  of  age  within  which  original  appoint- 
ments to  the  Metropolitan  Police  and  Fire  Departments 
may  be  made."     (Public  No.  124,  66  Cong.) 

In  my  opinion  the  latter  provision  gives  the  Commis- 
sioners of  tlie  District  of  Columbia  exclusive  authority  to 
determine  and  fix  the  minimum  and  maximum  age  limits 
within  which  original  appointments  to  the  police  and  fire 


The  Secretary  of  the  Treasury.  159 

departments  may  be  made,  and  the  civil-service  rules 
providing  that  preference  should  be  given  to  honorably 
discharged  veterans  without  regard  to  age  have  no  appli- 
cation to  these  branches  of  the  service. 

KespectfuUy, 

C.  B.  AMES, 

Acting  Attorney  General. 
To  the  President. 


AUTHORITY  OP  STATE  OFFICERS  TO  BOARD  VESSELS  EN* 
GAGED  IN  FOREIGN  COMMERCE  FOR  THE  PURPOSE  OF 
MAKING  SEARCHES  AND  SEIZING  LIQUORS. 

The  authority  of  a  State  officer  to  go  on  board  a  vessel  engaged  In 
foreign  commerce  for  the  purpose  of  making  searches  and  seizing 
liquors  thereon  is  not  affected  by  the  Eighteenth  Amendment  to 
the  CMistltution. 

Federal  statutes  give  the  Federal  officials  control  of  vessels  enter- 
ing ports  of  the  United  States  until  they  have  l)een  properly  in- 
spected and  completely  moored,  but  after  such  vessels  have  been 
inspected  and  moored  there  is  no  Federal  statute  whereby  pro- 
ceedings can  be  had  and  arrests  made  of  those  who  board  such 
vessels  against  the  consent  of  the  masters. 

After  such  vessel  has  been  properly  inspected  and  completely  moored, 
those  boarding  it  are  subject  to  the  police  laws  of  the  State, 
and  hence  by  the  laws  of  the  State  must  be  determined  the  right 
of  a  State  officer  to  board  the  vessel. 

Department  of  Justice, 

April  5, 1920. 
Sir:  I  have  the  honor  to  acknowledge  your  letters  of 
March  15  and  March  23,  1920,  in  which  you  ask  for  an 
opinion  touching  two  questions,  namely — 

(1)  Whether,  under  the  concurrent  power  given  to  the 
several  States  for  enforcing  the  Eighteenth  Amendment  to 
the  Constitution,  a  State  officer  is  authorized  to  go  on 
board  a  vessel  engaged  in  foreign  commerce  for  the  pur- 
pose of  making  searches  and  seizing  liquors  believed  to  be 
on  board,  without  first  being  authorized  by  customs  offi- 
cials, as  provided  by  section  3059  of  the  Revised  Statutes ; 
and 

(2)  Whether  there  is  any  Federal  statute  whereby  pro- 
ceedings can  be  had  and  arrests  made  of  those  who  board 
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vessels  without  the  permission  of  the  master  and  after 
being  cautioned  not  to  do  so  by  the  watchman  employed  by 
the  master  for  the  purpose  of  guarding  his  vessel.  I 
understand  that  this  question  refers  to  a  vessel  which  has 
been  completely  moored  and  properly  inspected  and  placed 
in  security  by  the  proper  Federal  officers. 

I  do  not  think  the  first  question  is  controlled  by  the 
Eighteenth  Amendment.  There  has  been  considerable 
controversy  as  to  just  what  is  meant  by  the  concurrent 
power  referred  to  by  the  amendment,  and  the  question  is 
now  under  consideration  by  the  Supreme  Court.  It  is 
clear,  however,  that  the  Eighteenth  Amendment  makes  the 
importation  of  intoxicating  liquor  unlawful  and  that,  in 
some  sense,  both  Congress  and  the  several  States  have 
power  to  enforce  the  prohibition.  The  effect  is  undoubt- 
edly to  limit  the  power  of  Congress  over  both  foreign  and 
interstate  commerce  to  the  extent  of  depriving  it  of  the 
power  to  authorize  the  importation  or  the  transportation 
in  interstate  commerce  of  intoxicating  liquors.  Just  what 
the  powers  of  each  Government  are  will  doubtless  be  de- 
termined by  the  Supreme  Court  in  the  near  future.  What- 
ever the  decision  may  be  can  not  in  my  opinion  affect  the 
answer  to  your  first  question. 

The  Act  of  March  31,  1900  (31  Stat.  58),  section  9  of 
chapter  374  of  the  statutes  of  1882  (22  Stat.  189),  and  sec- 
tion 4606  of  the  Kevised  Statutes,  in  substance,  give  the 
Federal  officials  control  of  vessels  entering  a  port  until  they 
shall  have  been  properly  inspected  and  completely  moored. 
Under  these  statutes  persons,  with  certain  exceptions, 
boarding  the  vessel  are  subject  to  prosecution;  but  when 
the  inspection  has  been  completed  and  the  vessel  moored, 
there  is  no  statute  which  leaves  it  in  the  control  of  the  Fed- 
eral officials  nor  any  Act  of  Congress  which  makes  it  an 
offense  for  persons  to  board  the  vessel.  While  a  vessel  is 
thus  in  port,  I  understand  that  those  boarding  it  are  sub- 
ject to  the  police  laws  of  the  State,  except  as  this  may  have 
been  modified  by  treaties  entered  into  by  the  United  States. 

Section  3059  of  the  Revised  Statutes  is  not  a  statute  pro- 
hibiting anyone  from  boarding  a  vessel  in  one  of  the  ports. 
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On  the  contrary,  it  merely  confers  upon  certain  officers  the 
right  to  board  such  vessels  without  the  consent  of  the  mas- 
ters. It  can  not  be  construed  as  requiring  authority  from 
the  customs  officials  before  any  person  may  board  the  ves- 
sel. The  question  as  to  -whether  a  State  officer  may  board 
a  vessel,  therefore,  does  not  depend  at  all  upon  whether 
he  is  authorized  to  do  so  by  the  customs  officials.  Such  an 
act  on  his  part  is  not  forbidden  by  any  Federal  statute. 
Whether  he  is  a  trespasser  will  depend,  at  last,  upon  the 
laws  of  the  State,  and  the  question  is  therefore  only  be- 
tween him  and  the  master  of  the  vessel.  Since  no  Federal 
statute  is  involved,  I  may  be  permitted  to  suggest  that  it 
is  hardly  proper  for  the  Federal  Government  to  take  any 
position  in  the  matter.  If  what  is  done  is  not  authorized 
by  the  State  law,  then  the  master  of  the  vessel  has  his 
remedy  in  the  State  court.  If  it  is  authorized  by  the  State 
laws,  and  those  laws  in  any  way  are  contrary  to  the  Con- 
stitution or  controlling  laws  of  the  United  States  and  the 
State  courts  fail  to  give  the  proper  relief,  the  Supreme 
Court  of  the  United  States  is  open  to  the  master.  In  other 
words,  the  controversy  is  one  between  the  master  of  the 
vessel  and  the  State  authorities,  and  it  would  be  unseemly, 
as  well  as,  I  think,  unauthorized,  for  the  Federal  Govern- 
ment to  intervene. 

You  will  understand,  of  course,  that  what  I  have  said 
does  not  apply  to  the  period  of  time  when,  under  the  stat- 
utes referred  to,  the  Federal  authorities  are  in  charge  of 
the  vessel  for  the  purpose  of  inspecting,  securing  the  col- 
lection of  customs,  and  for  other  lawful  purposes,  but  is 
limited  to  the  time  thereafter  when  the  vessel  is  in  port. 
What  I  have  said  applies  also  to  your  second  question,  the 
answer  to  which  must  be  in  the  negative. 
Kespectfully, 

C.  B.  AMES, 
Acting  Attorney  General. 

To  THE  SeCRETAHT  OF  THE  TREASURY. 
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CITIZENSHIP— CHILDREN    BORN    ABROAD    OUT    OF    WED- 
LOCK OF  AMERICAN  FATHERS  AND  ALIEN  MOTHERS. 

A  cliild  born  out  of  wedlock,  in  a  foreign  country,  of  an  American 
father  and  an  alien  mother,  and  subsequently  legitimated  In 
accordance  with  the  laws  of  the  State  of  its  father's  domicile, 
through  marriage  of  the  parents  or  acknowledgment  by  the 
father,  is  a  citizen  of  the  United  States  within  the  meaning  of 
section  1993  of  the  Revised  Statutes. 

Where  such  child's  claim  of  American  citizenship  rests  upon  a 
decree  of  adoption  and  legitimation  of  the  United  States  Court  for 
China  it  is  of  no  effect,  since  no  jurisdiction  has  been  conferred 
upon  that  court  to  enter  such  decree. 

Department  of  Justice, 

April  7,  i9eo. 

Sir:  I  beg  to  acknowledge  receipt  of  the  letter  of  your 
predecessor  of  February  27, 1920,  requesting  the  expression 
of  my  opinion  upon  the  question  whether  a  child  bom  out 
of  wedlock,  in  a  foreign  country,  of  an  American  father 
ftnd  an  alien  mother,  and  subsequently  legitimated,  through 
marriage  of  the  parents  or  acknowledgment  by  the  father 
or  the  decree  of  a  court,  may  be  considered  a  native  citizen 
of  the  United  States  under  the  provision  of  section  1993  of 
the  Revised  Statutes  of  the  United  States,  which  reads  as 
follows : 

"  Sec.  1993.  All  children  heretofore  bom  or  hereafter 
bom  out  of  the  limits  and  jurisdiction  of  the  United  States, 
whose  fathers  were  or  may  be  at  the  time  of  their  birth 
citizens  thereof,  are  declared  to  be  citizens  of  the  United 
States;  but  the  rights  of  citizenship  shall  not  descend  to 
children  whose  fathers  never  resided  in  the  United  States." 

This  precise  question  is  one  which  has  never  been  de- 
cided. It  has,  it  is  true,  been  frequently  stated  that  at 
common  law  an  illegitimate  child  was  nullius  -fUius^  and  it 
was  for  that  reason  held  in  Guyer  v.  Smithy  22  Md.  239, 
that  Revised  Statutes  section  1993  did  not  apply  to  it. 
But  the  rule  that  an  illegitimate  child  is  nulliiM  filius 
means  merely  that  for  some  purposes  the  law,  from  con- 
siderations of  public  policy,  refuses  to  recognize  any  rela- 
tionship between  the  child  and  its  parents.  It  could  not, 
at  common  law,  inherit  from  them  nor  through  them  and 
had  no  heirs  except  those  of  its  own  body. 


The  Secretary  of  State.  163 

But  it  has  often  been  stated  that  the  rule  applied  only  to 
the  case  of  inheritances  (2  Kent,  Commentaries  214 ;  King 
V.  Inhabitants  of  Hodnett  1  T.  R.  96,  101;  99  Reprints 
993,  996;  Garland  v.  Harrison^  8  Leigh  368,  372.)  Even 
the  common  Jaw  recognized  the  blood  relationship  of  bas- 
tards where  public  policy  required  it.  Thus  marriage 
within  prohibited  degrees  of  consanguinity  and  affinity  is 
none  the  less  void  and  incestuous  because  one  of  the  parties 
to  it  is  illegitimate.  {Hains  v.  Jeffelly  1  Lord  Raymond, 
68 ;  91  Reprints  942.)  A  bastard  has  been  considered  to  be 
within  the  marriage  act  of  26  George  II,  which  required 
the  consent  of  the  father,  guardian,  or  mother  to  the  valid- 
ity of  the  marriage  of  a  minor.  {King  v.  Inhabitants  of 
Hodnett,  1  T.  R.  96;  99  Reprints  993;  2  Kent,  Com- 
mentaries, *  214.)  The  mother,  as  its  natural  guardian. 
has  the  right  to  the  custody  and  control  of  her  illegitimate 
child  and  a  corresponding  duty  to  support  it,  at  least  imtil 
it  attains  an  age  when  it  can,  in  contemplation  of  law, 
make  an  election  between  father  and  mother  (7  C.  J.  953), 
and  the  right  of  the  putative  father  to  its  custody  as  against 
everyone  but  the  mother  has  often  been  recognized.  {Bur- 
welVs  Case,  1  Ventris,  48;  Sherman^s  Case,  1  Ventris,  210; 
Pote^s  Appeal,  106  Pa.  674,  580 ;  Byrne  v.  Love,  14  Tex.  95 ; 
Barda  v.  Roberts,  34  Tex.  554.) 

In  Moritz  v.  Gamhart,  7  Watts  302,  the  Court  said  (p. 
303) : 

"  Though  a  bastard  be  not  looked  upon  as  a  child  for  any 
civil  purpose,  the  ties  of  nature  are  regarded  in  respect  to 
its  maintenance.  The  putative  father,  though  not  legally 
related  to  it,  is  so  far  considered  its  natural  guardian  as  to 
be  entitled  to  the  custody  of  it.  In  the  King  v.  Comforth, 
2  Stra.  1162,  the  court  granted  an  information  for  the  ab- 
duction of  a  natural  daughter  from  the  protection  of  her 
putative  father,  thinking  that  a  bastard  is  within  the  4 
and  5  Ph.  &  M.,  c.  8,  which  punishes  the  taking  away  of 
any  maid  or  unmarried  woman  child  from  the  possession 
of  the  father,  mother,  or  person  having  the  governance  of 
it.  Between  the  father  and  the  mother,  however,  the  latter 
seems  to  have  the  prior  claim ;  Ex  parte  Knee,  1  N.  R.  148 ; 
for  if  the  father  obtain  the  custody  surreptitiously,  the 
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king's  bench  will  make  him  restore  it.  Rex  v.  Spper^  5 
T.  K.  278;  S.  P.,  Rex  v.  Mosely,  3  East  224,  and  Rex  v. 
Hopkins^  7  East  579.  Indeed  it  seems  to  have  been  doubted 
in  Straixgewaya  v.  Robinson^  4  Taunt.,  498,  whether  he  has 
a  right  to  the  custody  in  any  case.  Yet  in  Rex  v.  Comfoot^ 
1  Boot's  Poor  Laws  465,  it  was  held  that  a  putative  father 
has  a  natural  right  to  the  care  and  education  of  his  illegiti- 
mate child ;  and  in  Newland  v.  Osman^  1  Boot's  Poor  Laws 
466,  he  was  allowed  to  take  it  from  the  parish  and  main- 
tain it.  It  may  be  safely  said,  then,  that  the  law  recog- 
nizes the  rights  of  putative  paternity  for  purposes  of  nur- 
ture and  education." 

The  rights  of  an  illegitimate  child  have  in  this  country 
been  greatly  enlarged  by  statute.  The  rules  of  the  common 
law  were  based  on  the  supposition  that  by  subjecting  an 
illegitimate  child  to  severe  disabilities,  illicit  relations  be- 
tween the  sexes  would  be  discouraged.  This  view  has  now 
been  abandoned.  In  practically  every  State  it  is  provided 
that  such  a  child  may  inherit  from  its  mother  and  in  many 
it  may  inherit  from  its  father,  where  it  has  been  legitimated 
through  the  marriage  of  its  parents  or  acknowledgment  by 
its  father  as  his  own.  These  statutes  are  an  expression  of 
the  modern  view  that  where  the  identity  of  the  parents  is 
established  considerations  of  public  policy  no  longer  forbid 
the  recognition  of  their  relationship  to  the  child. 

When,  by  the  law  of  the  State  where  the  father  of  an 
illegitimate  child,  at  the  time  of  his  marriage  with  its 
mother,  or  his  acknowledgment  of  the  child  as  his  own,  is 
domiciled,  the  child  is  legitimated,  it  will  be  regarded  as 
legitimate  everywhere,  even  in  States  whose  laws  do  not 
recognize  subsequent  legitimation.  (Fowler  v.  Fowler^  131 
N.  C.  169 ;  Miller  v.  MiUer,  91  N.  Y.  315 ;  Ross  v.  Ross,  129 
Mass.  243;  Story  Conflict  of  Laws,  sec.  93b).  Since  the 
recognition. of  the  relationship  of  an  illegitimate  child  to 
a  father  whose  identity  has  been  established  in  the  manner 
provided  by  statute  is  no  longer  against  public  policy  even 
where  the  right  to  inherit  from  its  father  is  involved,  that 
relationship  should  be  recognized  as  existing  from  the  date 
of  the  child's  birth.  The  State  Department  has  for  many 
years  held  that  a  child  bom  out  of  wedlock  which,  by  the 
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laws  of  its  father's  domicile  has  been  legitimated,  is  a  citi- 
zen of  the  United  States  within  thci  meaning  of  Revised 
Statutes,  section  1993.  There  appear  to  be  no  considera- 
tions of  public  policy  which  require  a  different  decision. 

These  considerations  are  decisive  of  the  cases  of  Jacques 
Bobert  Smith  and  William  Alonzo  Oppenheimer.  It  ap- 
pears that  both  of  these  children  were  legitimated  in  ac- 
cordance with  the  laws  of  their  fathers'  domicile. 

However,  in  the  case  of  George  Feuerbach  the  situation 
is  different.  His  claim  of  American  citizenship  rests  upon 
a  decree  of  adoption  and  legitimation  of  the  United  States 
Court  for  China  entered  on  the  petition  of  Gustav  Feuer- 
bach, the  father.  The  jurisdiction  of  the  courts  of  this 
country  to  enter  such  decrees  rests  entirely  upon  statute. 
No  such  jurisdiction  has  been  conferred  upon  the  United 
States  Court  for  China,  and  the  decree  in  question  is,  there- 
fore, of  no  effect. 
Respectfully, 

C.  B.  AMES, 
Acting  Attorney  General. 

To  THE  Secretary  or  State. 


PORTO  RICAN  BOND  ISSUE. 

The  proposed  issue  of  bonds  to  the  amount  of  one  miUion  dollars  tor 
the  construction  of  roads  and  bridges  in  Porto  Rico  being  au- 
thorized by  Act  No.  71  of  the  Legislative  Assembly  of  Porto  Rico 
of  April  13,  1916,  the  bonds  will,  if  issued  under  the  conditions 
prescribed  by  the  said  Act  of  Porto  Rico  of  April  13,  1916,  be 
valid  and  binding  obligations  of  the  people  of  Porto  Rico. 

Under  section  3  of  the  Act  of  CJongress  of  March  2,  1917,  entitled 
"An  Act  to  provide  a  civil  government  for  Porto  Rico,  aatl  for 
other  purposes,'*  the  Government  of  Porto  Rico  has  power  to  levy 
sufficient  taxes  for  sinking  fund  and  interest  on  these  bonds. 

Department  of  Justice, 

AprU  7,  19W. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  April  6,  1920,  requesting  my  opinion  as  to  the 
legality  of  a  proposed  issue  of  bonds  of  the  people  of  Porto 
Kico  to  the  amount  of  $1,000,000  for  the  purpose  of  con- 
structing roads  and  bridges  in  Porto  Rico,  the  said  issue 
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being  authorized  by  act  No.  71  of  the  Legislative  Assem- 
bly of  Porto  Rico  approved  April  13,  1916. 

It  appears  that  these  bonds  are  to  be  issued  in  the  place 
of  a  like  amount  of  bonds  authorized  to  be  issued  for  the 
same  purpose  by  resolutions  adopted  by  the  Executive 
Council  of  Porto  Rico  on  August  5.  1919,  as  amended  on 
September  2,  1919,  bearing  interest  at  the  rate  of  4^  per 
cent.  The  legality  of  the  former  issue  was  approved  by 
me  on  October  17,  1919  (32  Op.  61).  It  appears  that  sub- 
sequently the  authorities  of  Porto  Rico  withdrew  these 
bonds  from  the  market  and  that  the  resolutions  of  the  Ex- 
ecutive Council  of  Porto  Rico  were  amended  so  as  to  pro- 
vide that  the  bonds  authorized  thereby  should  bear  inter- 
est at  the  rate  of  4^  per  cent.  As  the  result  of  comparing 
the  conditions  prescribed  in  the  resolutions  adopted  by  the 
Executive  Council  of  Porto  Rico  on  August  6,  1919,  as 
amended  at  the  meetings  held  September  2,  1919;  October 
16,  1919;  January  12,  1920,  and  March  15,  1920,  with  the 
governing  sections  of  the  Act  of  April  13, 1916, 1  am  satis- 
Red  that  the  bonds  issued  under  the  conditions  so  pre- 
scribed will  be  valid  and  binding  obligations  of  the  people 
of  Porto  Rico. 

You  also  request  my  opinion  on  the  question  whether  the 
Government  of  Porto  Rico  has  power  to  levy  sufficient 
taxes  for  sinking  fund  and  interest  on  these  bonds.  I  am 
of  the  opinion  that  under  section  3  of  the  Act  of  Congress 
approved  March  2, 1917  (39  Stat.  953),  entitled  "An  act  to 
provide  a  civil  government  for  Porto  Rico,  and  for  other 
purposes,"  the  Government  of  Porto  Rico  has  such  power. 
Respectfully, 

C.  B.  AMES, 
Acting  Attorney  General. 

To  THE  SeCRETART  OF  WaR. 


DISTRICT  OF  COLUMBIA  BONDS. 

Bonds  issued  by  the  District  of  Columbia  under  the  Acts  of  Con- 
gress of  June  20,  1874,  and  February  20,  1876  (18  Stat.  116,  332), 
are  considered  bonds  of  the  United  States  within  the  meaning  of 
flections  8702  to  3705  of  the  Revised  Statutes,  which  provide  tor 
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relief  on  account  of  destroyed  or  defaced  coupon  bonds  and  lost 
or  destroyed  registered  bonds  of  the  United  States. 

Department  of  Justice, 

AprU  P,  19S0. 
Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of 
March  10,  1920,  requesting  an  expression  of  my  opinion 
upon  the  question  whether  bonds  issued  by  the  District  of 
Columbia  under  the  Acts  of  Congress  ap'proved  June  20, 
1874  (18  Stat.  116),  and  February  20,  1875  (18  Stat.  332), 
are  co^dered  bonds  of  the  United  States  within  the  mean- 
ing of  scions  3702  to  3705  of  the  Revised  Statutes,  which 
provide  for  relief  on  account  of  destroyed  or  defaced  coupon 
bonds  and  lost  or  destroyed  registered  bonds  of  the  United 
States. 

It  has  been  held  that  such  bonds  are  obligations  of  the 
United  States,  for  the  payment  of  which  its  faith  is  solemnly 
pledged  (16  Op.  173).  I  think  it  clear  that  Revised 
Statutes  sections  3702  to  3705  were  intended  to  apply  to  all 
lH)nds  for  the  payment  of  which  the  United  States  is  re- 
sponsible, and  that  these  provisions,  therefore,  apply  to  the 
bonds  in  question. 
Respectfully, 

C.  B.  AMES, 
Acting  Attorney  General. 
To  the  Secretary  of  the  Treasury. 


ESTATE  TAX  NOT  DEDUCTIBLE  FROM   INCOME  TAX. 

The  Federal  estate  tax  is  not  deductible  under  the  provisions  of 
paragraph  3  of  section  214  (a)  of  the  Revenue  Act  of  1918  (40 
Stat  1067),  in  computing  the  income  of  estates  of  deceased  per- 
sons for  the  purpose  of  taxes  under  the  provisions  of  section 
219  (a)  of  said  Act  (40  Stat.  1071). 

Department  or  Justice, 

AprU  10, 1920. 
Sir  :  I  have  the  honor  to  acknowledge  receipt  of  the  let- 
ter of  your  predecessor,  dated  January  15,  1920,  requesting 
an  opinion  on  the  following  question : 

^Is  the  Federal  estate  tax  deductible  under  the  pro- 
Tisions  of  section  214  (a)  (3)  of  the  Act  of  February  24, 

88836*— 22— VOL  32 14 


168    Estate  Tax  Not  Deductible  From  Income  Tax. 

1919,  in  computing  the  income  received  by  estates  of  de- 
ceased persons  for  the  purpose  of  taxes  under  the  pro- 
visions of  section  219  (a)  ?  " 

I  have  no  hesitancy  in  answering  this  question  in  the 
negative.  In  so  doing,  the  following  provisions  of  the 
Revenue  Act  of  February  24,  1919  (40  Stat.  1057),  are  in- 
volved : 

Section  210  imposes  upon  the  net  income  of  individuals 
a  normal  tax  for  the  year  1918  of  6  per  cent  on  the  first 
$4,000  and  12  per  cent  on  the  remainder.  Secti<N^^l  im- 
poses on  the  net  income  of  individuals  in  exce8B^^$5,000 
an  additional  or  surtax,  which  is  graduated  and  ranges  from 
1  per  cent  of  the  amount  by  which  the  net  income  exceeds 
$5,000  and  does  not  exceed  $6,000  to  65  per  cent  of  the 
amount  by  which  the  net  income  exceeds  $1,000,000.  Sec- 
tion 212  defines  net  income  as  what  is  left  after  making 
certain  deductions  from  the  gross  income.  Section  214 
enumerates  these  deductions,  the  purpose  of  which  is  to 
arrive  at  the  amount  which  represents  the  actual  gain  or 
profit  of  the  individual  during  the  tax  year.  Among  these 
deductions  is  the  following: 

"  Taxes  paid  or  accrued  within  the  taxable  year  imposed 
(a)  by  the  authority  of  the  United  States,  except  income, 
war-profits,  and  excess-profits  taxes;  or  (&)  by  the  au- 
thority of  any  of  its  possessions  *  *  *;  or  (c)  by  the 
authority  of  any  State  or  Territory  *  *  *."  (40  Stat. 
1067.) 

Section  219  (a)   (40  Stat.  1071)  is: 

"  That  the  tax  imposed  by  sections  210  and  211  shall 
apply  to  the  income  of  estates  or  of  any  kind  of  property 
held  in  trust,  including — 

"(1)  Income  received  by  estates  of  deceased  persons  dur- 
ing the  period  of  administration  or  settlement  of  the 
estate ;" 

Subsection  (ft)  (40  Stat.  1071)  provides  that — 
"  The  fiduciary  shall  be  responsible  for  making  the  re- 
turn of  income  for  the  estate  or  trust  for  which  he  acts. 
The  net  income  of  the  estate  or  trust  shall  be  computed  in 
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the  same  manner  aiid  on  the  same  basis  as  provided  in  sec- 
tion 212," 

with  one  exception  not  material  to  the  present  question. 
Subsection  (c)  provides  that  the  estate  or  trust  shall,  for 
the  purpose  of  the  normal  tax,  be  allowed  the  same  credits 
as  are  allowed  to  single  persons  imder  section  216 — that  is, 
an  exemption  of  $1,000.  It  also  provides  that  in  determin- 
ing the  net  income  of  an  estate  during  the  period  of  admin- 
istration or  settlement  there  may  be  deducted  the  amount 
of  any  income  properly  paid  or  credited  to  any  legatee, 
heir,  or  beneficiary.  The  so-called  estate  tax  is  imposed  by 
sections  400  et  seq.    Section  401  (40  Stat.  1096)  is : 

"  That  *  *  *  a  tax  equal  to  the  sum  of  the  follow- 
ing percentages  of  the  value  of  the  net  estate  *  *  *  is 
hereby  imposed  upon  the  transfer  of  the  net  estate  of  every 
decedent  dying  after  the  passage  of  this  Act,    *    *    *." 

Section  403  pro^'ides  for  determining  the  amount  of  the 
net  estate.  In  substance,  all  debts  and  expenses  of  adminis- 
tration are  to  be  deducted,  together  with  an  exemption  of 
$50,000,  the  remainder  being  the  net  estate  as  that  term  is 
used  in  the  Act.  The  tax  is  1  per  centum  of  the  amount  of 
the  net  estate  not  in  excess  of  $50,000,  and  gradually  in- 
creases until  it  reaches  25  per  centum  of  the  amount  by 
which  the  net  estate  exceeds  $10,000,000.  By  section  404 
the  executor  is  required  to  make  returns  of  the  estate  upon 
which  the  tax  is  to  be  computed.  Section  406  (40  Stat. 
1099)  is: 

"  That  the  tax  shall  be  due  one  year  after  the  decedent's 
death ;  but  in  any  case  where  the  Commissioner  finds  that 
payment  of  the  tax  within  one  year  after  the  decedent's 
death  would  impose  undue  hardship  upon  the  estate,  he 
may  grant  an  extension  of  time  for  the  payment  of  the 
tax  for  a  period  not  to  exceed  three  years  from  the  due 
date.  If  the  tax  is  not  paid  within  one  year  and  180  days 
after  the  decedent's  death,  interest  at  the  rate  of  6  per 
centum  per  annum  from  the  expiration  of  one  year  after 
the  decedent's  death  shall  be  added  as  part  of  the  tax." 

By  other  sections  of  the  act  the  tax  is  made  a  lien  upon 
the  gross  estate;  but  if  collected  out  of  property  passing 
to  any  person  othor  than  the  executor,  it  is  provided  that 
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such  person  shall  be  entitled  to  reimbursement  or  to  a  just 
and  equitable  contribution  by  persons  whose  interest  in  the 
estate  would  have  been  reduced  if  the  tax  had  been  paid  by 
the  executor. 

Section  400  (40  Stat.  1096)  is,  in  part: 

"The  term  'executor'  means  the  executor  or  adminis- 
trator of  the  decedent,  or,  if  there  is  no  executor  or  admin- 
istrator, any  person  who  takes  possession  of  any  property 
of  the  decedent." 

It  is  obvious  that  the  result  of  the  various  sections  above 
referred  to  is  that  every  individual  is  liable  for  a  tax  on  the 
net  income  accruing  to  him  up  to  the  moment  of  his  death ; 
that  upon  his  death  his  estate  passes  to  others,  either  di- 
rectly or  through  an  executor  or  administrator,  but  that  in 
the  act  of  passing  it  is  diminished  to  the  extent  of  the  Fed- 
eral estate  tax ;  that  the  estate  received  by  or  for  those  suc- 
ceeding to  it  is  the  estate  which  the  decedent  owned  at  the 
time  of  his  death  less  the  amount  by  which  it  has  been 
diminished  through  the  imposition  of  the  tax  on  its  trans- 
fer; and  that  the  income  derived  from  the  estate  thus 
diminished  is  the  income  which  is  subject  to  tax  during  the 
period  of  administration  or  settlement. 

The  inheritance  tax  is  entirely  separate  and  distinct 
from  the  income  tax.  In  substance,  the  Government  col- 
lects a  tax  on  the  income  accruing  up  to  the  moment  of 
death.  It  then  takes  out  of  the  estate  a  certain  part  as  a 
transfer  tax.  The  remainder  passes  and  becomes  the  estate, 
the  income  of  which  is  taxable  while  it  is  being  adminis- 
tered. When  the  estate  passes  into  the  possession  of  an  ex- 
ecutor, he  holds  in  trust  for  the  United  States  that  portion 
which  is  required  to  be  deducted  as  a  transfer  tax.  The 
remainder  is  the  estate  which  he  holds  in  trust  for  credi- 
tors and  beneficiaries,  and  the  income  of  which  is  taxable. 
When  he  pays  to  the  Government  that  which  he  has  been 
holding  in  trust  for  it  he  pays  nothing  out  of  the  estate 
the  income  of  which  is  subject  to  tax.  The  law  separates 
this  part  of  tlie  original  estate  from  that  part  which  is  to 
be  treated  as  the  estate  for  purposes  of  income  taxes. 

The  so-called  estate  tax  is,  in  terms,  imposed  upon  the 
transfer  of  the  estate.    It  is  not  a  tax  upon  the  property 
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but  it  is  one  of  the  form  of  taxes  known  as  death  duties. 
In  KnowUon  v.  Moore ^  178  U.  S.  41,  56,  speaking  of  taxes 
of  this  kind,  it  was  said : 

^^ Although  different  modes  of  assessing  such  duties  pre- 
vail, and  although  they  have  different  accidental  names, 
such  as  probate  duties,  stamp  duties,  taxes  on  the  transac- 
tion, or  the  act  of  passing  of  an  estate  or  a  succession, 
legacy  taxes,  estate  taxes,  or  privilege  taxes,  nevertheless 
tax  laws  of  this  nature  in  all  countries  rest  in  their  essence 
upon  the  principle  that  death  is  the  generating  source 
from  which  the  particular  taxing  power  takes  its  being 
and  that  it  is  the  power  to  transmit,  or  the  transmission 
from  the  dead  to  the  living,  on  which  such  taxes  are  more 
immediately  rested." 

And  speaking  further  of  inheritance  and  legacy  taxes 
the  court,  at  page  64.  quoted  from  United  /States  v.  PerkinSy 
163  U.  S.  625,  as  follows : 

"  The  tax  is  not  upon  the  property,  in  the  ordinary 
sense  of  the  term,  but  upon  the  right  to  dispose  of  it,  and 
it  is  not  until  it  has  yielded  its  contribution  to  the  State 
that  it  becomes  the  property  of  the  legatee." 

In  the  case  last  referred  to  it  was  held  that  an  estate  or 
transfer  tax  imposed  by  a  State  was  valid  when  applied 
to  a  legacy  to  the  United  States  Government,  the  court 
saying : 

"  The  legacy  becomes  the  property  of  the  United  States 
only  after  it  has  suffered  a  diminution  to  the  amount  of  the 
tax,  and  it  is  only  upon  this  condition  that  the  legislature 
assents  to  a  bequest  for  it."     (163  U.  S.  630). 

In  the  present  case  the  amount  of  the  transfer  tax  is 
computed  upon  the  net  value  of  the  estate  passing,  and  it 
is  expressly  provided  that  it  is  collectible  whether  the 
property  passes  directly  into  the  possession  of  the  bene- 
ficiary or  first  passes  through  the  hands  of  an  executor  or 
administrator.  To  illustrate  we  may  take  an  extreme  case. 
Suppose  a  man  dies  intestate  the  owner  of  a  large  estate 
consisting  exclusively  of  real  property  and  leaving  but  a 
single  heir.  The  title  to  his  property  passes  directly  to  the 
heir.  What  the  heir  really  receives  is  an  equity  in  the 
property  measured  by  the  difference  between  its  value  and 
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the  amount  of  indebtedness  to  which  it  is  subject.  If  there 
is  indebtedness,  he  may,  if  he  chooses,  pay  it  off  and  thus 
become  the  owner  of  the  entire  property.  What  has  passed 
to  him,  however,  by  the  death  of  the  decedent  is  still  the 
difference  between  the  value  of  the  property  and  the  in- 
debtedness which  he  has  seen  fit  to  pay.  The  Federal  Gov- 
ernment, however,  has  imposed  a  transfer  tax  which  still 
further  reduces  the  value  of  his  equity.  Again,  he  may, 
if  he  chooses,  pay  this  in  order  to  keep  the  property  intact. 
In  that  event,  there  will  have  passed  from  the  decedent 
an  estate  the  value  of  which  was  the  difference  between 
the  value  of  the  property  and  the  indebtedness  to  which  it 
was  subject.  In  the  act  of  passing,  however,  this  value  has 
been  diminished  to  the  extent  of  the  Federal  estate  tax, 
and  when  it  reaches  the  heir  it  is  what  passed  from  the 
decedent  less  the  amount  of  the  estate  tax.  The  heir,  how- 
ever, takes  possession  of  the  property  immediately  upon 
the  death  of  the  decedent,  and  from  that  moment  receives 
the  income  arising  from  it.  When  it  comes  to  making  his 
income  tax  report  he  does  not  include  the  value  of  the 
property  received,  but  he  does  include  all  income  derived 
from  it.  If  he  should  claim  the  right  to  deduct  the  amount 
of  the  inheritance  tax,  the  answer  would  be  that  he  has 
has  not,  in  fact,  paid  that  tax  but  the  law  treated  it  as 
deducted  from  the  estate  before  it  reached  him.  Having 
been  paid  out  of  property  which  never  came  to  or  belonged 
to  him,  he  can  not  fairly  claim  to  have  paid  it  or  to  be  en- 
titled to  a  deduction  for  it. 

The  same  principle  applies  when  the  property  of  a  de- 
cedent i^asses  into  the  hands  of  an  executor  or  adminis- 
trator. The  executor  receives  the  income  derived  from  the 
property  under  his  control.  Out  of  this  he  is  entitled  to 
deduct,  with  certain  exceptions,  taxes  paid  by  him.  It  is 
in  his  capacity  as  the  representative  of  those  ultimately 
entitled  to  the  estate  that  he  is  subject  to  income  tax.  By 
virtue  of  the  Federal  estate  tax,  he  may  be  said  to  act  in  a 
dual  capacity.  He  must  first  take  possession  of  that  part 
of  the  estate  which  the  Government  has  reserved  to  itself 
as  a  transfer  tax.  As  to  this  he  takes  possession  for  the 
Government,  and  his  sole  duty  is  to  turn  it  over  to  the 
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Government.  What  comes  to  his  hands,  as  the  representa- 
tive of  the  beneficiaries  of  the  estate,  is  what  is  left  of  the 
original  estate  after  deducting  this  tax.  When,  therefore, 
he  pays  the  estate  tax,  he  does  not  pay  it  out  of  the  estate 
which  in  his  hands  is  subject  to  taxation,  but  simply  de- 
livers to  the  Government  that  which  by  law  was  taken  out 
of  the  estate  before  it  passed  to  him  as  the  representative 
of  the  ultimate  beneficiaries. 

In  a  recent  case  before  District  Judge  Augustus  N.  Hand 
(Prentiss  v.  Eisner^  260  Fed.  589,  590)  the  right  was  as- 
serted to  deduct  from  gross  income  the  amount  of  transfer 
taxes  imposed  by  the  State  of  New  York.  The  taxes  in 
question  were  exactly  like  the  Federal  estate  tax,  and,  as 
has  been  seen,  taxes  imposed  by  the  State  are  deductible  in 
the  same  way  as  those  imposed  by  the  Federal  Govern- 
ment. Judge  Hand,  however,  held  that  the  transfer  taxes 
in  question  were  not  deductible.  In  doing  so  he  quoted 
from  the  case  of  Matter  of  Swift^  137  N.  Y.  77,  as  follows: 

^'  What  has  the  State  done,  in  effect,  by  the  enactment  of 
this  tax  law?  It  reaches  out  and  appropriates  for  its  use 
a  portion  of  the  property  at  the  moment  of  its  owner's  de- 
cease, allowing  only  the  balance  to  pass  in  the  way  di- 
rected by  the  testator,  or  {>ermitted  by  its  intestate  law." 

After  quoting  this.  Judge  Hand  said : 

"To  say  that  the  legatee,  devisee,  heir,  or  distributee 
receives  the  property  without  any  deduction  and  then  paya 
the  tax  is  really  a  most  artificial  way  of  viewing  the  trans- 
action. In  the  case  of  personal  property  he  really  only 
gets  the  balance,  with  a  credit  as  a  matter  of  convenient 
bookkeeping  to  the  amount  of  the  tax.  In  the  case  of  real 
estate  he  receives  properly  speaking  an  equity.  He  can  pay 
the  tax  and  get  the  land  freed  from  the  incumbrance,  or 
the  State  can  foreclose  the  lien  and  he  will  receive  the  bal- 
ance. In  either  case  the  only  natural  way  to  treat  him  is 
as  a  recipient  of  a  net  amount.  The  condition  of  the  devo- 
lution of  the  property  is  the  receipt  of  the  transfer  tax  by 
the  State.'' 

For  the  reason,  therefore,  that  the  inheritance  tax  is  not 
in  any  proper  sense  paid  out  of  the  estate  which  is  liable 
for  income  tax,  I  am  of  opinion  that  that  tax  is  not  de- 
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ductible  under  the  provisions  of  section  214  (a)  (3)  of 
the  Act  of  February  24, 1919  (40  Stat.  1067),  in  computing 
the  income  of  estates  of  deceased  persons  for  the  purpose 
of  taxes  under  the  provisions  of  section  219  (a)  (40  Stat 
1071). 

Respectfully, 

C.  B.  AMES, 
Acting  Attorney  General. 

To  THE  Secretary  of  the  Treasury. 


CIVIL     SERVICE  —  MILITARY     PREFERENCE  —  REEMPLOY- 
MENT REGISTER. 

By  a  provision  of  the  Deficiency  Appropriation  Act  of  July  11, 1919 
(41  Stat.  37),  a  preference  in  the  matter  of  appointment  to 
clerical  and  other  positions  in  the  Executive  branch  of  the  Gov- 
ernment is  given  to  honorably  discharged  soldiers,  sailors,  etc 
over  all  other  persons  who  may  be  eligible  to  appointment 

Appointments  'can  not  be  made  from  the  Civil  Service  Commis- 
sion's reemployment  register  of  eligibles  without  military  prefer- 
ence before  the  regular  register  of  eligibles  with  military  prefer- 
ence is  exhausted. 

Department  of  Justice,, 

April  IS,  iseo. 

Sir  :  You  have  recently  referred  to  me  a  letter  from  the 
Civil  Service  Commission  dated  April  5,  1920,  requesting 
of  me  an  expression  of  my  opinion  upon  the  question  of 
law  arising  out  of  the  following  state  of  facts : 

To  avoid  the  loss  of  the  services  of  civil-service  em- 
ployees who  have  been  separated  from  the  service  because 
of  a  reduction  of  force  and  who  have  been  recommended 
for  further  employment  by  the  Government  because  of 
demonstrated  efficiency  in  the  offices  from  which  they  have 
been  separated,  an  Executive  order  was  issued  on  November 
29,  1918,  requiring  the  Civil  Service  Commission  to  estab- 
lish separate  reemployment  registers  from  which  such  em- 
ployees may  be  certified  for  vacancies  in  other  offices  at  the 
request  of  the  Department  making  the  requisition. 

By  the  Act  of  July  11, 1919  (41  Stat.  37),  it  is  provided : 

"  That  hereafter  in  making  appointments  to  clerical  and 
other  positions  in  the  Executive  branch  of  the  Government 
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in  the  District  of  Columbia  or  elsewhere  preference  shall  be 
given  to  honorably  discharged  soldiers,  sailors,  and  ma- 
rines, and  widows  of  such,  and  to  the  wives  of  injured  sol- 
diers, sailors  and  marines  who  themselves  are  not  qualified, 
but  whose  wives  are  qualified  to  hold  such  positions." 

For  the  purpose  of  giving  effect  to  these  provisions  the 
Civil  Service  Commission  has  established  a  reemployment 
and  a  regular  register  of  eligibles  with  military  preference 
and  similar  registers  of  eligibles  without  military  prefer- 
ence. The  question  now  raised  is  whether  appointments 
may  be  made  from  the  reemployment  register  of  eligibles 
without  military  preference  before  the  regular  register  of 
eligibles  with  military  preference  is  exhausted,  notwith- 
standing the  above-quoted  provision  of  the  Act  of  July 
11,  1919. 

The  preference  given  by  that  provision  is  a  preference 
over  all  other  persons  who  may  be  eligible  to  appointment. 
No  exceptions  are  expressed  and  none  can  be  read  into  the 
Act.  Its  provisions  are  mandatory  and  must  be  strictly 
complied  with.  Your  question  must,  therefore,  be  answered 
in  the  negative. 

Respectfully, 

A.  MITCHELL  PALMER. 

To  the  President. 

REINSTATEMENT  OF  POUMER  GOVERNMENT  EMPLOYEES 
WHO  ENTERED  THE  MILITARY  OR  NAVAL  SERVICE. 

Under  the  provision  of  the  Naval  Appropriation  Act  of  July  11,  1919 
(41  Stat  142),  which  relates  to  the  reinstatement  of  former  Gov- 
ernment employees  who  have  entered  the  military  or  naval  service 
of  the  United  States  in  the  war  with  the  German  Government, 
application  for  reinstatement  must  be  made  within  a  reasonable 
time  after  the  applicant  has  received  an  honorable  discharge  from 
such  service. 

Wliat  constitutes  a  reasonable  time  for  making  application  for 
reinstatement  is  a  question  of  fact,  depending  upon  the  peculiar 
circumstances  of  each  case. 

Department  of  Justice, 

April  2^,  1920. 

Snr:  1  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  April  19,  1920,  requesting  of  me  an  expression  of 
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my  opinion  upon  the  question  within  what  time  a  former 
Government  employee  who  has  received  an  honorable  dis- 
charge from  the  United  States  military  or  naval  service 
•  must  make  application  for  reinstatement  to  his  former 
position. 
The  Act  of  July  11, 1919  (41  Stat.  142),  provides : 

"That  all  former  Government  employees  who  have 
entered  the  military  or  naval  service  or  the  United  States 
in  the  war  with  the  German  Government  shall  be  rein- 
stated on  application  to  their  former  positions  if  they  have 
received  an  honorable  discharge  and  are  qualified  to  per- 
form the  duties  of  the  position." 

Since  the  law  does  not  fix  the  time  within  which  appli- 
cation for  reinstatement  must  be  made,  such  application 
must  be  made  within  a  reasonable  time  after  the  applicant 
is  discharged.  Wliat  constitutes  a  reasonable  time  is  a 
question  of  fact,  depending  upon  the  peculiar  circum- 
stances of  each  case. 
Respectfully, 

A.  MITCHELL  PALMER 

'To  THE  Secretary  of  the  Treasury. 


RETIREMENT  OB^  REAR  ADMIRAL  POND. 

The  retirement  of  Rear  Admiral  Charles  F.  Pond,  which  was  mad? 
pursuant  to  section  1443  of  the  Revised  Statutes,  became  effective, 
so  as  to  create  a  vacancy  which  might  be  filled  by  the  appointing 
power,  when  his  application  for  retirement  was  approved  by  the 
President. 

Department  of  Justice, 

May  1,  1920. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  February  IG,  asking  my  opinion  on  a  question 
of  law  arising  out  of  the  retirement  of  Rear  Admiral 
Charles  F.  Pond.  The  retirement  of  this  officer  was  made 
pursuant  to  section  1443,  Revised  Statutes,  which  provides : 

"  When  any  officer  of  the  Navy  has  been  forty  years  in 
the  service  of  the  United  States  he  may  be  retired  from 
active  service  by  the  President  upon  his  own  application." 

The  precise  question  you  put  is  whether  his  retirement 
under  this  statute  took  effect,  so  as  to  create  a  vacancy  which 
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might  he  filled  hy  the  appointing  power ^  at  the  date  his 
application  for  retirement  was  approved  by  the  President, 
or  not  until  he  received  notice  of  the  President's  action. 

While  the  subject  is  not  free  from  doubt,  it  is  my  opinion 
that,  for  the  purpose  mentioned,  the  vacancy  occurred  at 
the  prior  period. 

In  Marhury  v.  Madison^  1  Cranch,  137, 161,  the  Supreme 
Court  held  that  an  appointment  to  oflBce  takes  effect  when 
the  appointing  power  has  done  everything  in  regard  to  it 
required  by  law.  This  rule  is  now  settled  in  the  law  of 
the  United  States.  ( United  States  v.  Bradley^  10  Pet.  343, 
364;  United  States  v.  Linn,  15  Pet.  290,  313;  United  States 
v.  Le  Baron,  19  How.  73,  78.)  The  same  principle  has 
been  applied  to  patents  issued  by  the  United  States  {United 
States  V.  Schurz,  102  U.  S.  378,  397-399).  This  principle 
is  applicable  to  the  retirement  of  an  officer  of  the  Navy 
under  section  1443,  Revised  Statutes.  By  that  section  three 
facts  must  exist.  The  officer  must  have  been  40  years  in 
the  service;  he  must  apply  for  retirement;  and  the  Presi- 
dent must  act  upon  his  application.  When  these  three 
things  occur,  it  is  my  opinion  that  the  officer's  status 
changes  from  that  of  an  active  officer  to  that  of  a  retired 
officer.  It  is  obvious  that  the  officer's  status  should  be  a 
matter  of  official  record.  If,  therefore,  it  depends  upon 
his  receiving  notice,  there  might  be  no  record  showing  when 
the  vacancy  occurs.  In  the  instant  case  the  officer  was  in 
California.  It  would  be  possible  in  a  similar  case  for  the 
officer  to  be  in  any  other  part  of  the  world.  He  is  not  re- 
quired to  advise  the  Navy  Department  that  he  has  received 
the  notice  of  his  retirement,  and  might  not  do  so.  In  the 
absence  of  such  notice  neither  the  President  nor  the  Navy 
Department  would  know  whether  or  when  he  received  the 
notice,  and,  consequently,  would  not  know  whether  or  not 
there  was  a  vacancy. 

The  fact  that,  the  officer  might  be  under  obligation  to 
continue  in  the  discharge  of  his  duties  until  he  is  notified 
of  the  action  of  the  President,  while  creating  some  dif- 
ficulty in  reaching  a  conclusion,  does  not  justify  a  different 
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conclusion.  When  the  officer  is  absent  from  Washington 
"it  is  inevitable  that  the  action  of  the  President  can  not  be 
known  to  him  at  the  moment  it  is  taken.  The  retirement, 
therefore,  must  become  effective  when  the  official  record  is 
completed  by  the  action  of  the  President  or  when  the  officer 
receives  notice  of  his  action.  One  of  these  conclusions 
permits  of  a  public  record  available  for  all  public  pur- 
poses, while  the  other  would  depend  upon  an  event  which 
may  take  place  in  some  remote  part  of  the  world  at  a  time 
rendered  uncertain  by  the  method  and  difficulties  of  com- 
munication and  of  which  there  might  be  no  public  record. 
The  statute  provides  that  the  officer  upon  his  application 
may  be  retired  by  the  President,  not  that  he  may  be  retired 
by  notice  of  the  President's  action.  I  am,  therefore,  of 
the  opinion  that  for  the  purpose  involved  in  your  question 
the  retirement  of  Read  Admiral  Pond  became  effective 
when  the  President  acted  upon  his  application. 
Respectfully, 

C.  B.  AMES, 
Acting  Attorney  General. 

To  THE  Secretary  of  the  Navy, 


CITIZENSHIP— MARRIAGE  ABROAD  OF  AN  IMMORAL  ALIEN 
WOMAN  TO  AN  AMERICAN  CITIZEN. 

The  proviso  in  section  19  of  the  Immigration  Act  of  February  5, 
1917  (39  Stat.  889),  which  declares  that  the  marriage  of  an 
Immoral  alien  female  to  an  American  citizen  shall  not  invest  such 
female  with  citizenship,  is  limited  to  marriages  of  immoral  alien 
women  to  Amercan  citizens  which  are  solemnized  in  this  country. 

Department  of  Justice, 

May  8, 19S0. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  the  2Gth  ultimo  (54692-654),  wherein  you  request 
my  opinion  upon  the  application  to  the  marriage  abroad 
of  an  immoral  alien  woman  to  an  American  citizen,  of  the 
following  proviso  contained  in  section  19  of  the  Immigra- 
tion Act  of  February  5, 1917  (39  Stat.  874,  889) : 

"  That  the  marriage  to  an  American  citizen  of  a  female 
of  the  sexually  immoral  classes  the  exclusion  or  deportation 
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of  which  is  prescribed  by  this  Act  shall  not  invest  such 
female  with  United  States  citizenship  if  the  marriage  of 
such  alien  female  shall  be  solemnized  after  her  arrest  or 
after  the  commission  of  acts  which  make  her  liable  to  de- 
portation under  this  Act." 

With  your  letter  you  transmit  a  copy  of  a  communication 
vou  addressed  to  the  Secretary  of  State,  in  which  you  take 
the  position  that  the  proviso  here  drawn  in  question,  has 
no  application  to  legal  marriages  performed  abroad.  You 
also  submit  a  copy  of  a  letter  received  by  you  from  the 
Acting  Secretary  of  State  in  which  that  official  suggests, 
hut  does  not  urge,  that  marriages  performed  abroad  as 
well  as  in  this  country,  are  perhaps  within  the  scope  of  the 
proviso.  It  is  this  diversity  of  views  which  has  seemingly 
led  you  and  him  to  seek  my  opinion. 

After  a  careful  examination  of  the  question  submitted,  I 
find  no  difficulty  in  pronouncing  your  view  of  the  proviso  to 
be  the  correct  one.  Its  accuracy  may  be  demonstrated  by 
the  following  considerations: 

1.  The  proviso,  drawn  in  question,  consists  of  two  parts : 
The  first  designating  the  class  of  alien  women  Congress 
sought  to  prevent  from  obtaining  citizenship  through  mar- 
riage to  an  American  citizen,  and  the  second  part  of  the 
proviso  prescribing  the  time  and  circumstances  when  such 
marriage  should  prevent  citizenship  of  the  woman  from 
attaching.  Thus  in  any  case  of  an  immoral  alien  woman 
marrying  an  American  citizen,  the  first  question  to  be  de- 
termined by  you  would  be  whether  she  belonged  to  "the 
sexually  immoral  classes,  the  exclusion  or  deportation  of 
which  is  prescribed"  by  the  Immigration  Act  of  1917, 
supra.  Having  concluded  that  she  did  fall  within  such 
descriptive  class,  it  would  then  become  necessary,  in  order 
to  deal  with  her  as  an  alien,  to  further  find  that  her  mar- 
riage was  "  solemnized  after  her  arrest  or  after  the  commis- 
sion of  the  acts  which  make  her  liable  to  deportation'^^ 
under  the  said  Immigration  Act  of  1917.  As  arrest  and 
liability  to  deportation  can  only  arise  after  the  entrance  of 
the  alien  woman  into  the  ITnited  States,  it  inevitably  fol- 
lows that  it  is  marriage  solemnized  in  this  country,  and  not 
abroad,  which  the  proviso  was  framed  to  reach. 
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2.  Moreover,  the  proviso  forms  a  part  of  and  must  be 
interpreted  in  the  light  of  the  whole  context  of  section  19. 
That  section  deals  solely  with  aliens  after  their  entrance 
into  this  country,  not  to  those  applying  to  enter;  and  if  the 
proviso  were  less  clear,  every  pertinent  rule  of  statutory 
construction  would  require  that  it  be  interpreted  in  har- 
mony with  the  general  scheme  of  Ihe  whole  section  of 
^vhich  it  forms  an  integral  part. 

3.  Finally,  if  any  doubt  remained  as  to  the  correctness 
of  the  conclusion  I  have  reached,  it  would  be  dispelled  by 
a  reference  to  the  legislative  history  of  the  proviso.  As 
originally  introduced  it  read  as  follows  (Cong.  Rec.  vol. 
58,  part  5,  p.  5173) : 

"  Provided^  That,  for  the  purposes  of  this  act,  the  mar- 
riage to  an  American  citizen  of  a  female  of  the  sexually 
immoral  classes  the  exclusion  or  deportation  of  which  is 
prescribed  by  this  act  shall  not  invest  such  female  with 
L'nited  States  citizenship." 

On  motion  of  Mr.  Mann,  the  words  "  for  the  purposes  of 
this  act "  were  stricken  out,  and  thereupon  Mr.  McLaugh- 
lin offered  an  amendment  adding  to  the  proviso  the 
language  which  now  immediately  follows  the  word  "citi- 
zenship" therein.  (Idem,  pp.  5173  and  5174.)  In  ex- 
plaining his  amendment  Mr.  McLaughlin  said  (p.  5174) : 

"  Mr.  Chairman,  I  was  impressed  by  the  argument  of 
the  gentleman  from  Illinois  to  the  effect  that  this  proviso 
may  be  or  is  unconstitutional.  I  doubt  very  much  myself 
if  Congress  can  in  an  act  of  this  kind  provide  that  under 
certain  circumstances  citizenship  shall  not  invest,  whereas 
other  laws  provide  that  there  shall  be  citizenship,  w^ith  all 
rights  pertaining  thereto.*  I  appreciate  what  the  gentle- 
man from  New  York  (Mr.  Bennet)  and  the  gentleman 
from  Alabama  (Mr.  Burnett)  have  said,  that  sometimes 
females  take  advantage  of  marriage  to  evade  deportation, 
end  it  is  a  vicious  practice.  It  seems  to  me  that  my  amend- 
ment would  meet  that  trouble.  If  the  marriage  is  solem- 
nized after  the  arrest,  after  the  female  is  subject  to  arre45t,  or 
after  she  has  committed  acts  or  has  been  guilty  of  conduct 
making  her  liable  to  arrest  and  deportation,  then  her  mar- 
riage shall  not  protect  her,  shall  not  invest  her  with  citi- 
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zenship.    It  seems  to  me  that  that  will  remove  the  ob- 
jections raised  and  meet  the  situation  entirely." 

I,  therefore,  have  the  honor  to  advise  you  that  the  pro- 
viso here  in  question  is  limited  to  marriages  of  immoral 
alien  women  to  American  citizens  which  are  solemnized 
iji  tliis  country. 

Respectfully, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  or  Labor. 


WAR   FINANCE   CORPORATION— AUTHORITY   TO   SUSPEND 
LOANS  AND  RETIRE  OUTSTANDING  CAPITAL  STOCK. 

The  Board  of  Directors  of  the  War  Finance  C/orporation  is  vested 
under  existing  law  with  discretion  to  suspend  further  loans  and 
operations. 

The  War  Finance  Corporation  has  no  power  to  use  funds  on  hand, 
even  though  they  are  not  needed  for  the  payment  of  debts  of  the 
Corporation,  for  commitments  already  made,  or  for  its  operating 
expenses,  to  retire  a  part  of  its  outstanding  capital  stock,  nor  is 
the  Secretary  of  the  Treasury  authorized  to  assent  to  such  retire- 
ment 

Department  of  Justice, 

May  10,  1920. 
Sir  :  I  beg  to  acknbwledge  receipt  of  your  letter  of  May 
6.  1920,  in  which  you  request  the  expression  of  my  opinion 
upon  the  following  questions  of  law : 

1.  Is  the  Board  of  Directors  of  the  War  Finance  Cor- 
poratioh  vested  under  existing  law  with  discretion  to  sus- 
pend further  loans  and  other  operations  except  as  inci- 
dental to  liquidation? 

2.  May  the  funds  of  the  Waf  Finance  Corporation  not 
needed  for  the  payment  of  its  debts,  for  commitments  al- 
ready made,  or  for  its  operating  expenses,  be  used  under 
existing  law  to  retire  a  substantial  portion  of  its  outstand- 
ing capital  stock? 

3.  May  the  Secretary  of  the  Treasury  assent  to  such  re- 
tirement? 

The  War  Finance  Corporation  was  created  by  the  Act 
of  April  5, 1918  (40  Stat.  506).  By  that  Act  the  manage- 
ment of  the  Corporation  is  vested  in  a  Board  of  Directors 
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consisting  of  the  Secretary  of  the  Treasury  and  four  other 
persons  (sec.  3)  who  are  ''created  a  body  corporate  and 
politic  in  deed  and  in  law  "  which  shall  have  succession  for 
a  period  of  10  years  (sec.  1).  The  Corporation  is  vested 
with  the  powers  usually  incidental  to  corporate  existence, 
and  the  Board  of  Directors  is  given  the  customary  powers 
of  appointing  and  fixing  the  compensation  of  oflScers  and 
employees  necessary  for  the  transaction  of  its  business,  de- 
fining their  duties,  requiring  bonds  of  them,  dismissing 
them  at  pleasure  and  prescribing  by-laws  regulating  the 
manner  in  which  the  business  of  the  Corporation  shall  be 
conducted.     (Sec.  6.) 

By  sections  7  to  9  the  Corporation  is  authorized  and  em- 
powered, subject  to  certain  restrictions,  (1)  to  make  ad- 
vances to  any  bank,  banker  or  trust  company  which  shall 
have  made  after  April  6,  1917,  and  shall  have  outstand- 
ing any  loan  to  any  person  conducting  a  going  business  in 
the  United  States  whose  operations  shall  be  necessary  or 
contributory  to  the  prosecution  of  the  war  or  which  shall 
have  rendered  financial  assistance  to  any  such  persons  by 
the  purchase  after  April  6,  1917,  of  his  bonds  or  other 
obligations;  (2)  in  exceptional  cases  to  make  advances  di- 
rectly to  such  person,  but  only  for  the  purpose  of  conduct- 
ing such  business  in  the  United  States  and  only  when,  in 
tlie  opinion  of  its  Board  of  Directors  such  person  is  unable 
to  obtain  funds  upon  reasonable  terms  through  banking 
channels  or  through  the  general  public;  (3)  to  make  ad- 
vances to  any  savings  bank,  banking  institution  or  trust 
company  which  receives  savings  deposits  or  to  any  building 
or  loan  association  whenever  the  Corporation  shall  deem 
such  advances  to  be  necessary  or  contributory  to  the  prose- 
cution of  the  war  or  important  in  the  public  interest. 
Loans  of  this  character  can  not  l)e  made  after  the  expira- 
tion of  six  months  after  the  termination  of  the  war. 

By  section  21,  added  by  the  amendment  of  March  3, 
1919  (40  Stat.  1309,  1313),  the  Corporation  is  authorized 
and  empowered,  subject  to  certain  restrictions,  to  make  ad- 
vances, in  order  to  promote  commerce  with  foreign  nations 
through  the  extension  of  credits  (1)  to  any  person  en- 
gaged in  the  United  States  in  the  business  of  exporting 


The  Secretary  of  the  Treasury.  183 

therefrom  domestic  products  to  foreign  countries  if  such 
person  is,  in  the  opinion  of  the  directors,  unable  to  obtain 
funds  upon  reasonable  terms  through  banking  channels; 
(2)  to  any  bank,  banker,  or  trust  company  in  the  United 
l^^tes  which,  after  the  taking  effect  of  this  section,  makes 
an  advance  to  any  such  person  for  the  pur]K)se  of  assisting 
in  the  exportation  of  such  products.  Loans  of  this  charac- 
ter can  not  be  made  after  the  expiration  of  one  year  after 
the  termination  of  the  war. 

It  is  obvious  that,  within  the  time  limitations  imposed 
by  these  provisions,  the  determination  of  the  question 
whether  the  conditions  justifying  the  exercise  of  these 
powers  still  exist  and,  furthermore,  whether,  assuming 
their  existence,  these  powers  should  continue  to  be  exer- 
cised is  a  matter  which  is  left  to  the  decision  of  the  Board 
of  Directors.  I  have  no  doubt,  therefore,  that  they  have 
the  power  to  determine  at  any  time  to  suspend  further 
loans  and  operations.  Your  first  question  must,  there- 
fore, be  answered  in  the  affirmative. 

But  I  am  also  of  the  opinion  that  the  War  Finance 
Corporation  has  no  power  to  use  funds  on  hand,  even 
though  they  are  not  needed  for  the  payment  of  debts  of 
the  Corporation,  for  commitments  already  made  or  for  its 
operating  expenses,  to  retire  a  part  of  its  outstanding  capi- 
tal stock.  It  is  true  that  corporations  have,  in  the  absence 
of  constitutional  or  statutory  prohibition,  inherent  power 
to  buy, to  sell,  or  to  retire  their  own  stock  {Johnson  County 
V.  7'Aayer,  94  U.  S.  631,  643;  Allen  v.  Francisco  Sugar  Co.^ 
193  Fed.  825 ;  Sanford  v.  First  National  Bank  of  Marys- 
viUe^  Kans.^  238  Fed.  298 ;  First  Trust  Co,  v.  III.  Central 
H.  R.  (7^., 256  Fed.  830,  and  many  other  cases). 

But  I  believe  that  the  Act  creating  the  War  Finance  Cor- 
poration contains  certain  provisions  which  are  inconsistent 
with  the  existence  of  any  such  power  in  it.  Section  15  pro- 
vides that  "all  net  earnings  of  the  Corporation  not  re- 
quired for  its  operations  shall  be  accumulated  as  a  reserve 
fund  until  such  time  as  the  Corporation  liquidates.  *  *  ♦ 
Such  reserve  fund  shall,,  upon  the  direction  of  the  board 
of  directors,  with  the  approval  of  the  Secretary  of  the 
Treasury,  be  invested  in  bonds  and  obligations  of  the 
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United  States,  issued  or  converted  after  September  24, 
1917,  or,  upon  like  direction  and  approval  may  be  de- 
posited in  member  banks  of  the  Federal  Reserve  System, 
or  in  any  of  the  Federal  reserve  banks,  or  be  used  from 
time  to  time,  as  well  as  any  other  funds  of  the  Corpora- 
tion, in  the  purchase  or  redemption  of  any  bonds  issued  by 
the  Corporation."    (40  Stat.  510). 

It  seems  to  me  clear  that  under  this  section  the  War 
Finance  Corporation  can  use  its  net  earnings  for  the  pur- 
poses enumerated  and  no  other,  and  it  does  not  seem  to  me 
reasonable  to  suppose  that  Congress  intended  that  the  Cor- 
poration should  have  power  to  use  its  capital  for  a  purpose 
for  which  it  could  not  use  its  reserve  fund  or  surplus. 

But  there  is  a  further  and  even  stronger  objection  to  the 
retirement  of  the  stock  in  the  way  suggested.  It  is  self- 
evident  that  a  corporation  can  not  buy  its  own  stock  for  the 
purpose  of  retiring  it  without  the  consent  of  the  stock- 
holders from  whom  it  is  bought.  In  this  case  the  United 
States  is  the  owner  of  all  the  stock  of  the  Corporation  and 
it  has  not  consented  to  sell  its  stock  nor  authorized  the 
Secretary  of  the  Treasury  to  do  so  in  its  behalf.  It  is  true 
that  by  the  Act  of  April  6,  1918,  he  is  given  certain  broad 
powers  of  supervision  over  the  conduct  of  the  business  of 
the  Corporation.  Thus  the  Board  of  Directors  can  not 
make  calls  on  the  United  States  to  pay  its  stock  subscrip- 
tions (sec.  2),  nor  pass  by-laws  (sec.  6),  nor  buy,  sell,  or 
deal  in  bonds  or  other  obligations  of  the  United  States 
(sec.  11),  nor  fix  the  rate  of  interest  which  its  own  bonds 
shall  bear  or  the  terms  on  which  they  shall  be  sold  (sec. 
12),  nor  the  manner  in  which  the  reserve  fund  shall  be  in- 
vested without  the  approval  of  the  Secretary  of  the  Treas- 
ury (sec.  15).  But  no  inference  can  be  drawn  from  the 
bestowal  of  these  powers  on  him  that  he  is  authorized  to 
consent  to  the  sale  to  the  Corporation  of  the  stock  owned 
by  the  United  States.  Your  second  and  third  questions 
must,  therefore,  be  answered  in  the  negative. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  of  the  Treasurt, 
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Blen  who  served  in  the  Coast  Guard  between  April  6»  1917,  and 
August  28,  1919,  when  the  Coast  Guard  operated  as  a  part  of  the 
Navy,  but  who  were  returned  to  the  Jurisdiction  of  the  Treasury 
Department  before  their  enlistments  expired  and  were  thereafter 
honorably  discharged  from  the  Coast  Guard,  come  within  the  class 
of  **  honorably  discharged  soldiers,  sailors,  and  marines  '*  to  whom 
preference  in  appointments  to  clerical  and  other  positions  in  the 
Executive  branch  of  the  Government  is  allowed  under  the  Act  of 
July  11,  1919  (41  Stat  37). 

Persons  who  are  honorably  discharged  from  their  enlistments  in  the 
Coast  Guard  after  service  under  the  jurisdiction  of  the  Treasury 
Department  during  a  time  of  peace  should  be  considered  within 
the  class  of  "  honorably  discharged  soldiers,  sailors,  and  marines  ** 
to  whom  preference  in  appointments  is  allowed  by  the  said  Act  of 
July  11,  1919. 

Department  of  Justice, 

May  IS,  1920. 
Sir  :  In  response  to  your  request  for  my  opinion  on  the 
questions  submitted  in  a  letter  addressed  to  you  by  the 
Civil  Service  Commission  dated  March  26,  1920,  I  have 
the  honor  to  reply. 
The  questions  submitted  are : 

1.  Do  men  who  served  in  the  Coast  Guard  between  April 
6,  1917,  and  August  28,  1919,  when  the  Coast  Guard  oper- 
ated in  accordance  with  law  as  a  part  of  the  Navy,  and 
who,  according  to  the  opinion  of  the  Judge  Advocate  Gen- 
eral of  the  Navy,  had  the  status  of  sailors  while  so  serving, 
but  who  were  returned  to  the  jurisdiction  of  the  Treasury 
Department  before  their  enlistments  expired  and  were 
thereafter  honorably  discharged  from  the  Coast  Guard, 
come  within  the  class  of  "honorably  discharged  soldiers, 
sailors,  and  marines  "  to  whom  preference  is  allowed  under 
thieact  of  July  11,  1919? 

2.  The  Act  of  July  28,  1915,  makes  the  Coast  Guard  a 
part  of  the  military  force45  of  the  United  States.  Is  the 
status  of  the  Coast  Guard  as  part  of  the  military  forces  of 
the  United  States  such  as  to  bring  persons  who  are  honor- 
ably discharged  from  their  enlistments  in  the  Coast  Guard 
after  service  under  the  jurisdiction  of  the  Treasury  De- 
partment during  a  time  of  peace,  within  the  class  of 
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"honorably  discharged  soldiers,  sailors,  and  marines,'-  to 
whom  preference  is  allowed  by  the  Act  of  July  11, 1919? 

The  Act  of  July  11, 1919  (41  Stat.  37),  provides— 

^^  That  hereafter  in  making  appointments  to  clerical  and 
other  positions  in  the  Executive  branch  of  the  Government 
in  the  District  of  Columbia  or  elsewhere  preference  shall 
b«»,  given  to  honorably  discharged  soldiers,  sailors,  and 
u.arines,  and  widows  of  such  and  to  the  wives  of  injured 
soldiers,  sailors,  and  marines  who  themselves  are  not  quali- 
fied, but  whose  wives  are  qualified,  to  hold  such  positions." 

The  Coast  Guard  was  created  by  the  Act  of  January  28, 
1915  (38  Stat.  800),  in  lieu  of  the  then  existing  Revenue 
Cutter  Service  and  Life  Saving  Service,  whose  duties  it 
now  performs.  In  an  opinion  rendered  December  28,  1910 
(28  Op.  513),  as  to  the  status  of  the  men  in  said  service, 
Attorney  General  Wickersham  held  that  the  word 
*•  sailors"  as  used  in  Revised  Statutes,  section  4878,  con- 
ferring upon  all  "  soldiers,  sailors  or  marines  dying  in  the 
service  of  the  United  States  "  the  privilege  of  interment  in 
national  cemeteries  free  of  cost,  did  not  apply  to  the  com- 
missioned and  warrant  officers  and  seamen  of  the  Revenue 
Cutter  Service  who  died  in  the  ordinary  administration  of 
that  service  in  time  of  peace.  The  decision  is  based  on  the 
history  of  Revised  Statutes,  section  4878,  which  showed 
that  the  words  "soldiers,  sailors,  or  marines"  as  used 
therein  had  reference  to  persons  in  the  Army,  the  Navy  or 
Marine  Corps,  and  that  the  Revenue  Cutter  Service  was 
not  a  part  of  the  Navy  except  when  it  was  cooperating 
therewith  in  accordance  with  the  express  provisions  of  law 
on  the  subject. 

Afterwards,  by  the  Act  of  March  4, 1911  (36  Stat.  1389), 
Congress  authorized  deceased  officers  and  men  of  the  Reve- 
nue Cutter  Service  to  be  so  interred,  thus  expressing  its  in- 
tention that  officers  and  men  of  the  Revenue  Cutter  Serv- 
ice should  be  considered  as  "soldiers,  sailors,  or  marines," 
certainly  in  so  far  as  the  provisions  of  section  4878  of  the 
Revised  Statutes  are  concerned.  In  commenting  upon  this 
action  of  Congress,  Attorney  General  Wickersham,  in  an 
opinion  dated  February  17,  1913  (30  Op.  78),  refers  to 
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*'  Congress  thus  emphasizing  its  purpose  to  treat  that  serv- 
ice as  a  military  force."  He  further  says  therein:  "but 
the  legislation  of  Congress  with  respect  thereto,  particu- 
larly that  of  more  recent  years,  while  not  changing  its 
primary  functions,  which  appear  to  be  those  of  an  armed 
police  force,  enforcing  the  municipal  laws  of  the  United 
States  upon  the  navigable  waters  thereof,  has  certainly 
gone  far  to  characterize  it  as  a  military  force." 

This  later  opinion  of  the  Attorney  General  indicates 
that  the  opinion  of  December  28, 1910,  was  not  intended  as 
deciding  whether,  under  the  further  legislation,  officers 
and  men  of  the  Revenue  Cutter  Service  were  or  were  not 
to  be  considered  as  falling  within  the  description  of  "sol- 
diers, sailors,  and  marines." 

The  Act  of  January  28,  1915  (38  Stat.  800),  provides  as 
follows : 

"That  there  shall  be  established  in  lieu  of  the  existing 
Kevenue  Cutter  Service  and  the  Life  Saving  Service,  to  be 
composed  of  those  two  existing  organizations,  with  the 
existing  offices  and  positions  and  the  incumbent  officers  and 
men  of  those  two  services,  the  Coast  Guard,  which  shall 
constitute  a  part  of  the  military  forces  of  the  United 
States  and  which  shall  operate  under  the  Treasury  Depart- 
ment in  time  of  peace  and  operate  as  a  part  of  the  Navy, 
subject  to  the  orders  of  the  Secretary  of  the  Navy,  in  time 
oi  war  or  when  the  President  shall  so  direct." 

It  will  be  noted  that  this  Act  expressly  provides  that  the 
Coast  Guard  thus  created  shall  constitute  at  all  times  a 
part  of  the  military  forces  of  the  United  States,  to  operate 
imder  the  Treasury  Department  in  time  of  peace  and  as  a 
part  of  the  Navy,  under  the  Secretary  of  the  Navy,  in  time 
of  war,  or  when  the  President  shall  so  direct.  It  would 
further  seem  that  the  opinions  previously  rendered  by  this 
Department  do  not  decide  the  questions  now  presented  by 
the  Civil  Service  Commission  in  view  of  the  Acts  of  Con- 
gress passed  subsequent  to  their  rendition. 

It  appears  from  the  file  that  in  reply  to  an  inquiry  from 
the  Civil  Service  Commission  as  to  the  status  of  members 
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of  the  Coast  Guard  for  preference  under  the  Act  of  Con- 
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gvesa  approved  July  11,  1919,  allowing  preference  for 
honorably  discharged  soldiers,  sailors,  and  marines,  the 
Judge  Advocate  General  of  the  Navy  has  given  an  opinion 
that  ^^  enlisted  men  of  the  Coast  Guard  honorably  dis- 
charged therefrom  at  any  time  when  the  Coast  Guard 
operates,  pursuant  to  law,  as  a  part  of  the  Navy,  are  honor- 
ably discharged  ^  sailors ' "  imder  said  Act  and  as'  to  such 
preferences.  It  does  not  clearly  appear  whether  the  Judge 
Advocate  General's  opinion  was  asked  as  to  the  general 
status  of  such  Coast  Guard  or  whether  the  same  was  in- 
tended to  express  an  opinion  that  none  of  such  Coast 
Guard  except  such  as.  were  honorably  discharged  while  the 
same  were  acting  under  the  Navy  Department,  were  within 
tlie  operation  of  the  law,  and  such  opinion  can  not  be  taken 
as  being  an  expression  that  the  Coast  Guard  should  not  be 
considered  when  under  the  direction  of  the  Treasury,  still 
a  part  of  the  miUtary  forces. 

As  further  bearing  upon  the  status  of  the  Coast  Guard, 
attention  is  called  to  the  following  Acts  of  Congress : 

The  Act  of  October  6,  1917  (40  Stat.  402),  contains  the 
following  language : 

"  The  term  '  military  or  naval  forces '  means  the  Army, 
the  Navy,  the  Marine  Corps,  the  Coast  Guard,  the  Naval 
Keserves,  the  National  Naval  Volunteers,  and  any  other 
branch  of  the  United  States  service  while  serving  pursuant 
to  law  with  the  Army  or  the  Navy.'' 

It  will  be  noted  that  in  this  language  it  is  provided  that 
any  branch  of  the  United  States  service  other  than  those 
8i)ecifically  mentioned  is  covered  by  the  term  "  military  or 
naval  forces  "  only  when  that  branch  is  serving,  pursuant 
to  law,  with  the  Army  or  the  Navy. 

The  Act  of  March  3, 1915  (38  Stat.  931),  empowers  the 
President  to  prepare  a  suitable  medal  of  honor  to  be 
awarded  to  any  officer  of  the  Navy,  Marine  Corps,  or  Coast 
Guard  who  shall  have  distinguished  himself  in  battle  or 
displayed  extraordinary  heroism  in  the  line  of  his  profes- 
sion. 

The  Naval  Appropriation  Act  of  August  29,  1916  (39 
Stat.  600),  provides: 
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"  Whenever,  in  time  of  war,  the  Coast  Guard  operates  as 
a  part  of  the  Navy  in  accordance  with  law,  the  personnel 
of  that  service  shall  be  subject  to  the  laws  prescribed  for 
the  government  of  the  Mavy:  Provided^  That  in  the  ini- 
tiation, prosecution,  and  completion  of  disciplinary  action, 
including  remission  and  mitigation  of  punishments  for  any 
offense  committed  by  any  officer  or  enlisted  man  of  the 
Coast  Guard,  the  jurisdiction  shall  hereafter  depend  upon 
and  be  in  accordance  with  the  laws  and  regulations  of  the 
department  having  jurisdiction  of  the  person  of  such  of- 
fender at  the  various  stages  of  such  action:  Provided 
further^  That  any  punishment  imposed  and  executed  in  ac- 
cordance with  the  provisions  of  this  section  shall  not  ex- 
ceed that  to  which  the  offender  was  liable  at  the  time  of  the 
commission  of  his  offense." 

Under  this  Act  an  enlisted  man  of  the  Coast  Guard  who 
committed  a  military  offense  prior  to  April  6,  1917,  while 
the  Coast  Guard  was  operating  under  the  Treasury  De- 
partment, if  time  had  not  permitted  his  being  brought  to 
trial  by  a  Coast  Guard  court  before  that  date,  could  be 
substHjuently  tried  by  a  naval  court-martial.  Also,  an  en- 
listed man  of  the  Coast  Guard  who  committed  a  military 
offense  while  the  Coast  Guard  was  operating  as  a  part  of 
the  Navy,  if  time  had  not  permitted  his  being  brought  to 
trial  by  a  naval  court-martial  before  August  28,  1919, 
when  the  Coast  Guard  was  turned  back  to  the  Treasury 
Department,  could  be  brought  to  trial,  subsequent  to  that 
date,  by  a  Coast  Guard  court.  Such  a  man  was  admittedly 
in  a  military  status — a  "sailor  of  the  United  States" — 
while  operating  as  a  part  of  the  Navy.  If,  after  August 
28,  1919,  he  is  not  in  a  military  status,  and  no  longer  a 
"  sailor  of  the  United  States,"  it  is  not  thought  that  Con- 
gress would  have  provided,  in  the  Act  of  August  28,  1916, 
that  he  could  be  tried  and  punished  for  a  military  offense 
committed  while  he  was  in  such  status. 

The  Act  of  August  29, 1916  (39  Stat.  582),  provides  that 
the  prohibition  a<i^ainst  receiving  more  than  one  salary 
from  the  ( Jovernment,  when  the  combined  amount  of  said 
salaries  exceeds  the  sum  of  $2,000  per  annum,  shall  not  ap- 
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ply  to  retired  officers  or  enlisted  men  of  the  Army,  Navy, 
Marine  Corps,  or  Coast  Guard. 

The  Act  of  August  29,  1916  (39  Stat.  600,  601),  author- 
izes the  Secretaries  of  War  and  Navy,  at  the  request  of  the 
Secretary  of  the  Treasury,  to  receive  officers  and  enlisted 
t^en  of  the  Coast  Guard  for  instruction  in  aviation  at  any 
aviation  school  maintained  by  the  Army  and  Navy. 

The  Act  of  August  29, 1916  (39  Stat.  649),  provides  that 
section  125  of  the  Act  of  June  3,  1916  (39  Stat.  216),  rela- 
tive to  the  protection  of  the  uniform  shall  apply  to  the 
Coast  Guard  in  the  same  manner  as  to  the  Army,  Navy, 
and  Marine  Corps. 

The  Act  of  October  6, 1917  (40  Stat.  391),  providing  for 
the  reimbursement  of  officers,  enlisted  men,  and  others  in 
the  naval  service  for  the  loss  or  destruction  of  their  per- 
sonal property  and  eflfects  due  to  the  operations  of  war  or 
by  shipwreck  or  other  marine  disaster  extends  the  provi- 
sions of  the  Act  to  the  personnel  of  the  Coast  Guard  in  like 
manner  as  to  the  personnel  of  the  Navy,  whether  the  Coast 
(iuard  is  operating  under  the  Treasury  Department  or 
operating  as  a  part  of  the  Navy. 

The  Act  of  July  1, 1918  (40  Stat.  717,  731,  732),  provides 
for  the  assignment  to  active  duty  and  promotion  of  any 
commissioned  or  warrant  officer  of  the  Navy,  Marine 
Corps,  or  Coast  Guard  on  the  retired  list  during  the  exist- 
ence of  war  or  of  a  national  emergency.  The  same  Act 
provides  for  temporary  promotions  during  the  present 
war  of  certain  officers  of  the  Coast  Guard  to  the  same  rank 
and  grade  in  the  Coast  Guard  not  above  captain  and  cap- 
tain of  engineers  as  correspond  to  the  rank  and  grade  that 
may  be  attained  in  accordance  with  law  either  permanently 
or  temporarily  by  line  oflScers  of  the  Regular  Navy  of  the 
same  length  of  total  service. 

The  Act  of  July  1,  1918  (40  Stat.  640),  provides  that 
cadets  in  the  Coast  Guard  shall  receive  the  same  pay  and 
allowances  as  are  now  or  may  hereafter  be  provided  by  law 
lor  midshipmen  in  the  Navy. 

The  Act  of  July  11, 1919  (41  Stat.  139),  provides  for  the 
payment  of  mileage  to  all  enlisted  men  of  the  Navy  and 
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Coast  Guard  discharged  under  certain  conditions  and  ex- 
tends cei  tain  privileges  regarding  reenlistment  to  enlisted 
men  of  the  Navy,  Marine  Corps,  and  Coast  Guard. 

The  Coast  Guard  is  organized  on  the  basis  of  a  naval 
force.  It  mans  vessels,  enforces  the  smuggling,  sealing 
and  other  laws  of  the  United  States  which  might  in  time 
of  peace  bring  it  into  collision  with  an  armed  resistance, 
and  its  service  is  very  similar  in  these  respects  to  service 
which  the  Army  and  Marine  Corps  are  called  upon  to  per- 
form. 

As  the  Coast  Guard  is  distinctly  declared  to  be  a  part  of 
the  military  service  of  the  United  States,  and  as  it  is  in 
the  active  service  of  the  United  States  at  all  times,  I  am  of 
opinion,  therefore,  that  each  of  the  questions  propounded 
by  the  Civil  Service  Commission  should  be  answered  in  the 
affirmative,  and  that  members  of  such  Coast  Guard  honor- 
ably discharged  under  the  conditions  stated  in  each  ques- 
tion, should  be  considered  within  the  class  of  "  honorably 
discharged  soldiers,  sailors,  and  marines,"  ^^  to  whom  pre- 
ference is  allowed  by  the  act  of  July  11, 1919." 
Respectfully, 

A.  MITCHELL  PALMER, 
To  THE  President. 


INTERSTATE   COMMERCE    COMMISSION— LOANS    TO    RAIL- 
ROADS TO  PAY  MATURING  OBLIGATIONS.  ETC. 

The  Interstate  Commerce  Commission,  in  certificates  it  Is  author- 
ized by  section  210  of  the  Transportation  Act  of  February  28,  1920 
to  make  and  address  to  the  Secretary  of  the  Treasury,  may  include 
recommendations  that  loans  be  made  to  carriers  by  railroad, 
subject  to  the  Interstate  Commerce  Act,  to  pay  maturing  obliga- 
tions or  refund  maturing  securities  originally  issued  for  capital 
account 

Department  of  Justice, 

May  15,  1920. 
Sirs  :  You  have  made  a  joint  request  for  my  opinion  as 
to  whether  the  Interstate  Commerce  Commission  under 
section  210  of  the  Transportation  Act,  1920,  may  "  in  cer- 
tificates it  is  authorized  by  said  section  to  make  and  ad- 
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dress  to  the  Secretary  of  the  Treasury,  include  recommen- 
dations that  loans  be  made  to  carriers  by  railroad,  subject 
to  the  Interstate  Commerce  Act,  to  pay  maturing  obliga- 
tions, or  refund  maturing  securities  originally  issued  for 
capital  account?" 

I  think  the  question  must  be  answered  in  the  affirmative. 

Section  210  (41  Stat.  468)  appropriates  $3()0,()0(),0(K)  as  a 
revolving  fund  out  of  which  loans  may  be  made  to  carriers 
for  the  purpose  of  enabling  them  "  properly  to  serve  the 
public  during  the  transition  period  immediately  following 
the  termination  of  Federal  control "  (210  a.),  or  if  " neces- 
sary to  enable  the  applicant  properly  to  n^eet  the  transpor- 
tation needs  of  the  public."     (210.  b.) 

The  question,  therefore,  is  whether  or  not  this  language 
comprehends  loans  to  pay  maturing  obligations  or  refund 
maturing  securities  originally  issued  for  capital  account. 
'1  he  prevention  of  foreclosures,  protection  against  exorbi- 
tant interest  rates  and  other  considerations  might  well  be 
deemed  by  the  commission  as  better  enabling  the  carriers 
to  "  serve  the  public  "  and  "  properly  to  meet  the  transpor- 
tation needs  of  the  public."  If  the  Commission  is  of  this 
opinion,  the  other  conditions  of  the  section  are  complied 
with,  and  the  Commission  so  certifies,  the  Secretary  of  the 
Treasury  is  authorized  to  make  the  loan. 

This  conclusion  is  strengthened  by  section  422  (10)  of 
the  Transportation  Act,  which  creates  the  railroad  contin- 
[:;ent  fund  and  provides  that — 

"  It  shall  be  used  by  the  Commission  in  furtherance  of 
the  public  interest  in  railway  transportation  either  by  mak- 
ing loans  to  carriers  to  meet  expenditures  for  capital  ac- 
count or  to  refund  maturing  securities  originally  issued  for 
capital  account,  or  by  purchasing  transportation  equip- 
ment and  facilities  and  leasing  the  same  to  carriers,  as 
hereinafter  provided."     (41  Stat.  490.) 

This  language  plainly  indicates  that  making  loans  to  re- 
fund maturing  securities  or  to  meet  expenditures  for  capi- 
tal account  is  in  furtherance  of  the  public  interest  in  rail- 
way transportation.  The  phrases  "serve  the  public," 
**  properly  to  meet  the  transportation  needs  of  the  public,'' 


The  Secretary  of  the  Navy.  193 

and  "  in  furtherance  of  the  public  interest  in  railway  trans- 
portation "  were  evidently  used  by  the  Congress  to  express 
the  common  thought  of  service  to  the  public.  The  phrase 
last  used,  as  shown  by  the  language  of  section  422,  in- 
cludes such  loans  as  are  embraced  in  your  inquiry,  and  I 
see  no  reason  to  interpret  the  phrase  used  in  section  210  so 
as  to  exclude  such  loans. 
KespectfuUy, 

C.  B.  AMES, 
Acting  Attorney  General. 

To  THE  Secretary  of  the  Treasury, 

To  Chairman,  Interstate  Commerce  Commission. 


WAR  RISK  INSURANCE  ACT— INTERPRETATION  OP  PHRASE 

"  IN  THE  LINE  OF  DUTY." 

The  Attorney  General  adheres  to  the  views  expressed  in  his  opin- 
ion of  August  21,  1919  (32  Op.  12)  relative  to  the  construction  of 
the  words  *'in  the  line  of  duty*'  as  used  in  section  300  of  the 
War  Rislc  Insurance  Act  (40  Stat.  611),  and  declares  further 
that  a  person  is  not  entitled  to  compensation  under  said  Act 
where  the  injury  or  disease  is  caused  by  "  something  which  grows 
out  of  relations  unconnected  with  the  service  or  is  not  the  logical 
incident  or  provable  effect  of  duty  in  the  service." 

A  yeoman  (female)  in  the  United  States  Naval  Reserve  Force  was 
killed  by  her  husband  through  jealousy  while  returning  to  her 
home  after  her  duty  for  the  day ;  there  was  here  an  intervening 
cause  growing  out  of  the  relations  between  the  yeoman  and  her 
husband  which  had  no  coimection  with  her  service  and  her  death 
can  not  be  said  to  have  occurred  "  in  the  line  of  duty." 

A  yeoman  in  the  United  States  Navy,  on  duty  at  the  United  States 
Naval  Headquarters,  London,  England,  was  accidentally  killed, 
due  to  his  unfamiliarity  with  the  English  traffic  regulations,  by 
a  motor  bus  in  the  immediate  vicinity  of  said  headquarters  but 
about  three  hours  after  he  had  completed  his  duty  for  the  day; 
he  was  *'  in  the  line  of  duty  "  at  the  time  of  his  death  and  as 
no  cause  for  which  he  was  responsible  intervened,  compensation 
must  be  made  therefor. 

An  electrician  in  the  United  States  Naval  Reserve  Force  on  duty  at 
Boston,  Mass.,  who  was  on  leave  of  absence,  was  returning  from 
his  home  in  Berlin,  N.  H.,  to  his  post  in  Boston,  when  he  met 
his  death  in  consequence  of  the  automobile  in  which  he  was 
traveling  being  struck  by  a  railroad  train;  there  was  here  no 
intervening  cause  for  which  he  was  responsible  and  he  was  **in 
the  line  of  duty  "  within  the  meaning  of  the  statute. 

NOTI. — Opinion  of  May  18,  1920,  relating  to  the  Bale  of  ttlov:k  ol  \L.  k  1&. 
^eoiDODd  (Inc.),  p.  265. 
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Ad  enlisted  man  on  authorized  leave  of  absence  from  his  ship  at 
Brest,  France,  was  injured  while  en  route  to  Paris  by  the  acd- 
deutal  discharge  of  a  pistol  in  the  hands  of  a  soldier  riding  beside 
him  on  the  train ;  there  was  here  no  intervening  cause  for  which 
he  was  responsible,  and  he  was  •*  in  the  line  of  duty "  within 
the  meaning  of  the  statute. 

An  officer  of  the  Naval  Reserve  Force  while  on  leave  of  absence 
was  injured  by  a  pistol  shot  in  attempting  to  assist  a  woman  in 
distress,  on  his  return  from  Coney  Island  to  bis  home;  there  in- 
tervened in  this  case  a  cause  growing  out  of  his  relation  not  to 
the  service  but  to  the  public,  and  he  can  not  be  said  to  have 
been  *'  in  the  line  of  duty  "  within  the  meaning  of  the  statute. 

As  to  the  question  whether  a  person  is  entitled  to  compensation 
under  said  Act  where  he  "  was  in  a  hospital  or  otherwise  relieved 
from  active  performance  of  duty  by  command  of  his  superior 
officer  as  the  result  of  the  Intemperate  use  of  drugs  or  alcoholic 
liquor,  or  becauhe  of  disease  or  injury  contracted  or  suffered  as 
the  result  of  his  own  misconduct,"  the  Attorney  General  must 
refrain  from  expressing  an  opinion  until  a  specific  case  with  all 
facts  is  submitted. 

Department  op  Justice, 

June  2, 1920. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  April  2,  1920,  calling  attention  to  my  opinion  of 
August  21,  1919  (32  Op.  12),  in  which  I  construed  the 
words  "  in  the  line  of  duty  "  as  used  in  section  300  of  the 
War  Risk  Insurance  Act  (40  Stat.  611),  and  asking  for  a 
further  expression  of  opinion  on  the  meaning  of  these 
words  as  applied  to  certain  cases  which  you  state. 

In  view  of  what  you  say  in  your  letter,  I  have  reexam- 
ined the  question  involved  in  the  opinion  of  August  21, 
1919,  and  after  a  careful  consideration  am  constrained  to 
adhere  to  the  views  then  expressed. 

My  conclusions  are  stated  in  two  paragraphs  of  that 
opinion.    The  first  is: 

**The  mere  fact  that  an  injury  or  disease  is  coincident 
in  time  with  service  is  not  sufficient  to  class  it  as  suffered 
or  contracted  'in  the  line  of  duty.'  It  must  have  been 
caused  by  the  presence  of  its  victim  in  the  line  of  duty 
when  it  was  received  or  contracted.  But  the  relation  of 
causation  is  sufficiently  shown  when  it  appears  that  the 
victim  was  at  a  place  and  doing  what  was  required  or 
'permitted  by  his  duty  as  a  soldier,  and  tliat,  between  his 
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presence  and  conduct  and  the  injury  or  disease,  no  ade- 
quate and  sufficient  cause,  for  wliich  he  is  responsible, 
intervened.''     (32  Op.  19.) 

The  second  is : 

"  While  in  the  active  service  and  submitting  to  its  rules 
and  regulations  he  is,  in  general,  in  the  line  of  duty,  and 
an  injury  suffered  or  disease  contracted  under  these  cir- 
cumstances is  suffered  or  contracted  in  the  line  of  duty 
unless  it  is  actually  caused  by  something  for  which  he  is 
responsible  which  intervenes  between  his  service  or  per- 
formance of  duty  and  the  injury  or  disease.  He  will  be 
responsible  for  an  intervening  cause  if  (1)  it  consists  of 
his  own  willful  misconduct  or  (2)  it  is  something  which  he 
is  doing  in  pursuance  of  some  private  avocation  or 
business."     (32  Op.  22.) 

I  did  not  attempt  to  enumerate  all  the  intervening  causes 
for  which  he  would  be  responsible,  and,  as  indicated  in  the 
opinion,  the  two  mentioned  above  were  not  intended  to 
exclude  all  others.  The  rule  which  has  for  a  long  time 
been  recognized  by  the  Attorney  General  is  based,  in  large 
measure,  upon  the  opinion  of  Attorney  General  Gushing 
(7  Op.  149, 163),  in  which  he  discussed  the  meaning  of  the 
expression  "in  line  of  duty,"  as  used  in  pension  laws,  and 
said  that  the  intent  of  the  law  is  to  bestow  pensions  "  where 
the  cause  of  disability  or  death  is  the  logical  incident  or 
provable  effect  of  duty  in  the  service.'' 

In  considering  the  specific  cases  now  submitted  by  you, 
I  think  a  third  intervening  cause  for  which  the  soldier  will 
be  responsible  may  be  added  to  the  two  stated  above,  as 
follows : 

"Something  which  grows  out  of  relations  unconnected 
with  the  service  or  is  not  the  logical  incident  or  provable 
effect  of  duty  in  the  service." 

The  specific  cases  which  you  submit,  and  my  opinion  as 
to  them,  are  as  follows : 

1.  "A  yeoman  (female)  in  the  United  States  Naval  Re- 
serve Force  was  killed  by  her  husband  while  she  was 
returning  to  her  home  upon  the  completion  of  her  duty  for 
the  day.  Her  husband,  who  committed  suicide,  left  notes 
from  which  it  appeared  that  his  action  was  due  to  the 
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alleged  unfaithfulness  of  his  wife.  The  board  of  inquest 
found  that  the  death  of  said  yeoman  was  not  the  result  of 
her  own  misconduct  but  did  not  occur  in  the  line  of  duty." 
In  this  case  the  death  resulted  from  "jealousy  on  the  part  of 
the  husband.  In  other  words,  it  grew  out  of  the  domestic 
relations  of  the  yeoman,  entirely  separate  and  distinct  from 
her  relations  to  the  Government  or  the  service.  I  am  of  the 
opinion,  therefore,  that  there  was  here  an  intervening 
cause  growing  out  of  the  relations  between  the  yeoman  and 
her  husband  which  had  no  connection  with  her  service,  and 
that  her  death  can  not  be  said  to  have  occurred  in  the  line 
of  duty. 

2.  "A  yeoman  in  the  United  States  Navy  on  duty  at  the 
United  States  Naval  Headquarters,  London,  England,  was 
killed  by  a  motor  bus  in  the  immediate  vicinity  of  said 
headquarters  but  about  three  hours  after  he  had  completed 
his  duty  for  the  day.  The  evidence  indicated  that  the  de- 
ceased 'was  confused  by  the  traffic,  which,  according  to 
English  regulations,  keeps  to  the  left  side  of  the  road.'  The 
board  of  inquest  found  that  the  death  of  said  yeoman  did 
not  occur  in  the  line  of  duty  and  was  not  the  result  of  his 
own  misconduct."  I  can  not  agree  that  the  death  did  not 
occur  in  the  line  of  duty.  A  soldier  in  camp  is  not  always 
occupied  in  the  actual  performance  of  some  military  duty. 
During  the  periods  of  rest  he  is  more  or  less  free  to  walk 
around  within  the  limits  of  the  camp.  When  he  is  assigned 
to  duty  not  in  a  camp  but  in  a  city,  he  has  the  same  freedom 
during  the  hours  that  he  is  not  actually  engaged  in  per- 
forming military  duties.  In  the  former  case  he  has  the 
limits  of  the  camp  for  recreation;  in  the  latter  case  the 
Government  furnishes  no  place  where  he  is  required  to 
remain.  In  the  case  stated  his  duty  as  a  soldier  had  taken 
him  to  a  foreign  city.  After  a  day's  work  was  done  he  was 
not  required  to  remain  in  any  particular  place.  It  was 
contemplated,  of  course,  that  during  his  periods  of  rest  he 
would  pass  more  or  less  through  the  streets  of  London. 
Such  an  accident  as  is  liable  to  happen  to  anyone  pursuing 
such  a  course  would,  in  my  opinion,  be  the  logical  incident 
of  his  service  in  London.  I  am  satisfied  that,  so  far  as  the 
facts  are  disclosed  by  your  statement,  hei  was  in  the  line  of 
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duty  at  the  time  of  his  deat)i  just  as  much  as  if  he  had 
been  walking  around  in  a  camp  in  which  he  was  stationed, 
and  that  no  cause  for  which  he  was  responsible  having 
intervened  compensation  must  be  made. 

3.  "An  electrician  in  the  United  States  Naval  Reserve 
Force  on  duty  at  Boston,  Mass.,  was  granted  liberty  on 
Saturday  until  the  following  Monday;  on  Sunday  after- 
noon he  left  Boston  with  a  party  bound  for  his  home  in 
Berlin,  N.  H. ;  returning,  he  left  Berlin  late  Sunday  night 
as  a  passenger  in  an  automobile  for  the  purpose  of  report- 
ing at  his  station  and  duty  in  Boston,  on  time  Monday 
morning;  he  met  his  death  the  same  night,  Sunday,  in 
consequence  of  the  automobile  in  which  he  was  traveling 
being  struck  by  a  railroad  train.  The  board  of  inquest 
found  that  his  death  did  not  occur  in  the  line  of  duty  and 
was  not  the  result  of  his  own  misconduct."  I  assume  that 
this  yeoman  had  the  status  of  an  enlisted  soldier  during 
the  period  of  an  ordinary  furlough  or  short  leave  of 
absence.  In  line  with  what  was  said  in  my  opinion  of 
August  21,  1919,  it  may  be  said  that  in  the  case  of  a  fur- 
lough for  the  purpose  of  engaging  in  some  private  avo- 
cation or  business  a  soldier  is  for  the  time  being  not  em- 
ployed in  active  service,  and  while  so  engaged  he  is  not, 
therefore,  within  the  terms  of  the  Act.  An  ordinary 
furlough  or  short  leave  of  absence,  however,  is  a  part  of 
the  disciplinary  regulations  of  the  military  service,  and 
the  furloughed  soldier  is  still,  generally  speaking,  employed 
in  the  active  service  and,  I  am  convinced,  in  the  line  of  duty, 
so  long  as  he  complies  with  the  regulations  and  with  the 
terms  of  his  furlough.  Such  a  furlough,  of  course,  con- 
templates traveling  by  the  ordinary  means,  and  such 
accidents  as  are  liable  to  happen  to  one  so  traveling  are 
logical  incidents  of  the  service.  In  the  case  stated,  it  was 
undoubtedly  the  duty  of  the  electrician  to  return  to  his  post 
before  the  expiration  of  his  furlough.  He  was  doing  this 
when  the  accident  causing  his  death  occurred,  there  was  no 
intervening  cause  for  which  he  was  responsible,  and  I  am 
of  the  opinion  that  he  was  in  the  line  of  duty  within  th« 
meaning  of  the  statute. 
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4.  "An  enlisted  man  on  authorized  leave  of  absence  from 
his  ship  at  Brest,  France,  was  injured  while  en  route  to 
Paris  by  the  accidental  discharge  of  a  pistol  in  the  hands 
of  a  soldier  riding  beside  him  on  the  train.  The  investi- 
gating officer  found  that  the  injury  did  not  occur  in  the  line 
of  duty  and  was  not  the  result  of  his  own  misconduct." 
This  man  was  in  Europe  solely  because  he  was  in  the  active 
service  under  the  Navy  Department.  As  a  part  of  the  dis- 
ciplinary regulations  of  the  service  he  was  given  a  tempo- 
rary leave  of  absence  and  permitted  to  visit  Paris.  On 
the  way  to  Parisk  the  accident  occurred  and  he  was  injured 
just  as  any  other  passenger  on  a  train  might  have  been 
injured-  I  am  of  opinion  that  there  was  no  intervening 
cause  for  which  he  was  responsible  and  that  he  was  in  the 
line  of  duty  within  the  meaning  of  the  statute. 

5.  "An  officer  of  the  Naval  Reserve  Force  while  on  leave 
of  absence  was  injured  by  a  pistol  shot  in  attempting  to 
assist  a  woman  in  distress  on  his  return  from  Coney  Island 
to  his  home.  The  injury  was  held  by  the  Medical  Depart- 
ment not  in  line  of  duty  solely  because  of  the  officers 
status  on  leave  of  absence."  In  this  case  the  officer  can  not 
be  denied  compensation  merely  because  he  was  injured 
while  on  a  temporary  leave  of  absence.  The  question  is 
whether  the  injury  resulted  from  a  cause  intervening  be- 
tween his  service  and  the  accident.  The  injury  resulted 
from  his  creditable  act  in  going'  to  the  assistance  of  a 
woman  in  distress.  I  assume  that  he  was  complying  with 
the  terms  of  his  leave  of  absence  when  he  went  to  the  place 
at  whicli  he  received  his  injury.  An  accident  which  was 
ordinarily  liable  to  happen  to  one  at  that  place  Avould 
therefore,  in  my  opinion,  be  a  logical  incident  of  his  service. 
His  injury,  however,  was  not  received  as  the  result  of  his 
mere  presence  at  that  place.  It  resulted  from  the  per- 
formance by  him  of  a  duty  which  he  owed  not  as  a  soldier 
or  as  an  incident  to  his  military  or  naval  duties  but  as  a 
member  of  society.  It  had  no  connection  with  his  service, 
but  was  a  duty  which  any  man  under  the  circumstances 
owed  to  society.  I  am  constrained,  therefore,  to  the 
opinion  that  there  intervened  in  this  case  a  cause  growing 
out  of  his  relation  not  to  the  service  but  to  the  public,  and 
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that  he  can  not  be  said  to  have  been  in  the  line  of  duty 
within  the  meaning  of  the  statute. 

6.  ''Another  question  concerning  which  this  Department 
entertains  doubt  is  suggested  by  the  example  given  on  page 
24  of  your  opinion  of  21  August  1919  of  injuries  or  disease 
not  in  line  of  duty,  viz,  where  the  person  '  was  in  a  hospital 
or  otherwise  relieved  from  all  active  performance  of  duty 
by  command  of  his  superior  officer  as  the  result  of  the  in- 
temperate use  of  drugs  or  alcoholic  liquor,  or  because  of 
disease  or  injury  contracted  or  suffered  as  the  result  of  his 
own  misconduct.'"  (32  Op.  24.)  With  respect  to  this 
question  I  must  refrain  from  expressing  an  opinion  until 
a  specific  case  with  all  the  facts  is  submitted.  So  many 
facts  may  enter  into  the  determination  of  the  question 
that  it  seems  impossible  to  lay  down  a  general  rule  that 
would  be  satisfactory  or  helpful. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  or  the  Navy. 


REOPENING  FINAL  AWARDS  MADE  UNDER  THE  DENT  ACT. 

Under  the  Act  of  March  2,  1919,  commonly  called  the  Dent  Act, 
which  provides  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war  (40  Stat.  1272),  the  Secretary  of  War 
Is  authorized  to  reopen  final  awards  made  under  said  Act  and  to 
issue  new  final  awards  correcting  errors  of  omission  in  the 
original  awards  made  through  the  mutual  mistake  of  the  con- 
tractors and  the  Government. 

Department  or  Justice, 

June  i,  1020, 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  May  26,  1920,  transmitting,  in  conformity  with 
the  practice  of  this  Department,  and  in  response  to  my 
request  of  April  23,  1920,  the  views  of  the  Judge  Advocate 
General's  office  upon  the  question  you  submitted  for  my 
opinion  under  date  of  April  12,  1920,  to  wit :  "  whether  in 
the  following  cases  under  the  Dent  Act"  the  Secretary 
of  War  has  "  authority  to  reopen  these  final  awards  and 
to  issue  new  final  awards  correcting  the  omission  " : 
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"(«)  Where  the  contractor  and  the  duly  authorized  agent 
of  the  Secretary  of  War  have  failed  to  include  in  the 
award  an  item  which  was  claimed  by  the  contractor,  which 
both  parties  believed  was  included  in  the  award  but  which 
by  mutual  mistake  was  omitted.  The  reopening  of  awards 
on  the  ground  of  mutual  mistake  of  fact  is  analogous  in 
principle  to  the  reformation  of  a  contract  for  mutual 
mistake  of  fact.  It  has  been  suggested  that  my  authority 
under  the  Dent  Act  is  of  that  equitable  nature  which  would 
authorize  me  to  correct  final  awards  although  issued  and 
paid  for  the  same  reasons  that  would  move  a  Court  of 
Equity  to  reform  a  contract  upon  clear  proof  of  mutual 
mistake.  To  illustrate :  the  contractor  has  properly  claimed 
reimbursement  of  a  commitment  to  a  sub-contractor.  Both 
the  contractor  and  the  Government  have  intended  to  in- 
clude this  commitment  as  an  element  of  the  final  award 
but  by  mutual  mistake  of  fact  it  has  been  omitted.  The 
discrepancy  is  not  discovered  until  the  final  award  has 
been  approved  and  paid. 

"(6)  Where  the  contractor  and  a  duly  authorized  agent 
of  the  Secretary  of  War  have  orally  agreed  upon  the  terms 
of  settlement  of  a  claim  under  the  Dent  Act,  and  where 
in  the  process  of  reducing  this  oral  understanding  to  the 
written  form  of  an  award  the  phraseology  employed  has 
by  mutual  mistake  of  law  been  such  as  to  legally  exclude 
an  item  claimed  by  the  contractor.  This  class  of  cases 
is  analogous  to  the  reformation  of  a  formal  contract  upon 
the  ground  stated  in  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Philippine  Sugar^  etc.j  Co.^ 
V.  Philippine  Islands^  247  U.  S.  385.  To  illustrate:  an 
item  of  the  contractor's  claim  is  omitted  under  an  early 
interpretation  of  the  Dent  Act  whereby  the  contractor 
could  secure  payment  for  said  item  under  a  procedure 
other  than  that  authorized  by  the  Dent  Act.  It  has  later 
been  found  that  the  contractor's  only  remedy  is  under  the 
procedure  authorized  by  the  Dent  Act.  The  basis  of  settle- 
ment already  agreed  upon  was  to  pay  the  contractor  his 
specific  item,  but  by  reason  of  a  mistake  of  law  as  to  the 
proper  method  of  payment,  the  parties  in  reducing  the 
oral  basis  for  settlement  to  written  form  have  omitted 
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the  item  in  question  from'  the  award  issued  under  the  Dent 
Act.  It  has  been  suggested  that  the  Dent  Act  authorizes 
relief  by  the  issuance  of  a  new  award  in  such  cases  in 
which  such  a  mistake  is  clearly  shown  and  in  which  a 
Court  of  Equity  upon  the  same  grounds  would  grant 
relief.'' 

I  concur  in  the  conclusion  reached  by  the  Assistant  to 
the  Judge  Advocate  General  in  so  far  as  it  in  effect 
holds  that  you  are  authorized  by  the  Act  of  March  2, 
1919,  to  complete  the  adjustment,  payment,  or  discharge 
of  the  agreements  in  question  upon  a  fair  and  equitable 
basis.  I  am  not,  however,  convinced  that  this  conclusion 
requires  the  support  of  any  refinements  of  argument  based 
on  the  suggested  analogy  between  the  powers  of  the  Secre- 
tary of  War  in  the  premises  and  those  of  a  court  of  equity 
in  respect  to  the  reformation  of  contracts ;  nor  does  it  seem 
necessary  to  inquire  with  minute  analysis  into  the  nature 
of  the  error  which  resulted  in  the  incomplete  awards, 
particularly  as  it  appears  that  there  was  no  mistake  of 
fundamental  law.  The  only  mistake  resembling  a  mistake 
of  law  was  in  reality  only  one  of  procedure,  or  method 
of  payment. 

The  essential  fact  is  there  has  not  been  that  adjustment, 
payment,  or  discharge  of  the  agreements  which  the  statute 
contemplates. 

Section  1  of  the  Act  of  March  2,  1919,  authorizes  the 
Secretary  of  War  "  to  adjust,  pay,  or  discharge  any  agree- 
ment "  of  the  class  specified,  '^  upon  a  fair  and  equitable 
basis.**  (40  Stat.  1272.)  In  the  cases  mentioned  in  your 
letter  this  has  not  been  done  and  can  not  be  done  until 
the  full  amount  conceded  to  be  due  from  the  Government 
to  the  contractors,  determined  on  a  fair  and  equitable 
basis,''  has  been  awarded  and  paid.  A  ^'basis''  fixed  by 
mistake  can  not  be  ''  fair  and  equitable." 

It  does  not  matter  whether  payment  be  made  under  one 
or  under  several  awards,  so  long  as  the  main  requirements 
of  the  Act  are  complied  with.  That  is  entirely  a  matter 
of  procedure  prescribed  and  to  be  prescribed  by  the  Secre- 
tary of  War  in  connection  with  the  administration  of  the 
powers  conferred  upon  him  by  the  statute.    The  procedure 
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to  be  followed  is  not  fixed  by  the  statute,  nor  is  the  author- 
ity of  the  Secretary  of  War  in  respect  to  procedure  de- 
fined or  limited  by  its  terms,  but  the  authority  to  make 
an  award  by  its  own  force  carries  the  power  to  correct  an 
award  mistakenly  made.  The  fact  that  you  have  desig- 
nated these  incomplete  adjustments  as  "  final  awards  "  does 
not  impress  the  awards  with  unalterable  and  irrevocable 
finality,  foreclosing  further  action  in  respect  to  them  upon 
evidence  already  before  you,  particularly  in  view  of  the 
fact  that  the  Government  was  largely  responsible  for  the 
errors. 

Section  2  of  the  Dent  Act  (40  Stat.  1273)  gives  to  the 
Court  of  Claims  jurisdiction  in  certain  events  to  find  and 
award  fair  and  just  compensation  in  cases  specified  in 
section  1  of  that  Act ;  but  this  remedy  presupposes  a  con- 
troversy upon  the  merits  between  the  contractors  and  the 
Secretary  of  War.  There  is  here  no  controversy.  It  is 
conceded  that  certain  items  of  payment  to  which  the  con- 
tractors were  entitled  have  been  erroneously  omitted  from 
the  awards.  It  would  therefore  be  an  idle  form  to  remit 
the  contractors  to  their  remedy  in  the  Court  of  Claims, 
where  their  contentions  must  be  admitted  by  the  Govern- 
ment. 

Whether  in  completing  the  adjustment,  payment,  or  dis- 
charge of  these  agreements  you  exercise  your  authority  by 
reopening  the  awards,  or  by  making  new  awards  to  super- 
sede the  erroneous  ones,  or  by  allowing  the  present  awards 
to  stand  and  making  supplemental  awards,  or  by  adopting 
any  other  similar  procedure,  is  not  of  vital  moment.  Your 
procedure,  whatever  it  may  be,  readily  can  be  adapted  to 
such  accounting  expendients  as  may  be  decided  upon  be- 
tween you  and  the  proper  accounting  and  disbursing  oflS- 
cials.  This  is  a  question  of  detail  to  be  solved  by  agree- 
ment between  the  Secretary  of  War  and  the  Comptroller 
of  the  Treasury,  the  principles  hereinbefore  outlined  assur- 
ing you  the  right  to  complete  your  own  awards. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretaky  or  War. 
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FEDERAL  EMPLOYEES  ATTAINING  RETIREMENT  AGE  WITH 
I^SS  THAN  FIFTEEN  YEARS*  SERVICE. 

By  section  G  of  the  Retirement  Act  of  May  22,  1920.  every  em- 
ployee of  tlie  classes  eiiumerated  in  section  1  of  said  Act  is 
automatically  separated  from  the  service  upon  arriving  at  the 
age  of  retirement  regardless  of  his  length  of  service,  unless  by 
certification  of  the  head  of  his  department  and  the  approval  of 
the  Civil  Service  Commission  he  is  continued  in  the  service. 

Department  of  Justice, 

June  U,  1920. 

Sir  :  I  l>eg  to  acknowledge  receipt  of  your  letter  of  June 
5,  1920,  re<|uesting  an  expression  of  my  opinion  upon  the 
question  whether  under  the  Retirement  Act  of  May  22, 
192(),  Public  No.  215,  Sixty-sixth  Congress,  employees  of 
the  Interior  Department  who  have  attained  the  age  of  70 
years  but  have  not  rendered  the  minimum  of  15  years  of 
service  required  for  retirement  on  an  annuity  shall  be 
automatically  dropped.     (41  Stat.  614.) 

Section  1  of  the  Act,  so  far  as  material  here,  provides 
that  "  beginning  at  the  expiration  of  ninety  days  next  fol- 
lowing the  passage  of  this  Act  all  employees  in  the  classi- 
fied Civil  Service  of  the  United  States  who  have  on  that 
date,  or  shall  have  on  any  date  thereafter,  reached  the  age 
of  seventy  years  and  rendered  at  least  fifteen  years  of  serv- 
ice *  *  *  shall  be  eligible  for  retirement  on  an  an- 
nuity." Under  the  provisions  of  section  1  the  Act  applies 
not  merely  to  employees  of  the  United  States  but  also  to 
the  regular  annual  employees  of  the  municipal  government 
of  the  District  of  Columbia,  with  certain  exceptions,  and 
the  President  Is  empowered  to  extend  the  Act  to  employees 
or  groups  of  employees  in  the  Civil  Service  of  the  United 
States  not  classified  at  the  time  of  its  passage  and  to  ex- 
clude from  its  operation  certain  employees  in  the  classified 
service.  Postmasters  and  certain  employees  of  the  Light- 
house Service  are  exj)ressly  excepted  and  in  the  case  of 
certain  other  classes  of  employees  a  lowier  retirement  age 
is  provided  for. 

Section  5  provides  for  the  retii-ement  on  an  annuity  of 
^any  employee  to  whom  this  act  applies  who  shall  have 
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served  for  a  total  period  of  not  less  than  fifteen  jears^ 
and  who,  before  reaching  the  retirement  age  as  fixed  in 
section  1  hereof,  becomes  totally  disabled  for  useful  and 
efficient  service  by  reason  of  disease  or  injury  not  due  to 
vicious  habits,  intemperance,  or  willful  misconduct  on  the 
part  of  the  employee." 

Section  6,  so  far  as  material  here,  provides  that  ^all 
employees  to  whom  this  act  applies  shall,  upon  the  expira- 
tion of  ninety  days  next  succeeding  its  passage,  if  of  re- 
tirement age,  or  thereafter  on  arriving  at  retirement  age 
as  defined  in  section  1  hereof,  be  {automatically  separated 
from  the  service:  Provided^  That  if  within  sixty  days 
after  the  passage  of  this  Act  or  not  less  than  thirty  days 
before  the  arrival  of  an  employee  at  the  age  of  retirement, 
the  head  of  the  department,  branch,  or  independent  office 
of  the  Government  in  which  he  or  she  is  employed  certifies 
to  the  Civil  Service  Commission  that  by  reason  of  his  or 
her  efficiency  and  willingness  to  remain  in  the  Civil  Service 
of  the  United  States  the  continuance  of  such  employee 
therein  would  be  advantageous  to  the  public  service,  such 
employee  may  be  retained  for  a  term  not  exceeding  two 
years  upon  approval  and  certification  by  the  Civil  Service 
Commission,  and  at  the  end  of  the  two  years  he  or  she 
may,  by  similar  approval  and  certification,  be  continued 
for  an  additional  term  not  exceeding  two  years,  and  so  on : 
rrovidedy  however^  That  at  the  end  of  ten  years  after  this 
Act  becomes  effective  no  employee  shall  be  continued  in  the 
Civil  Service  of  the  United  States  beyond  the  age  of  retire- 
ment defined  in  section  1  hereof  for  more  than  four  years." 

Section  8  provides  for  deductions  from  the  basic  salary, 
pay,  or  compensation  "  of  each  employee  to  whom,  the  act 
applies  "  of  certain  sums  which  shall  be  credited  to  a  spe- 
cial fund  known  as  the  Civil  Service  Retirement  and  Disa- 
bility Fund,  which  is  by  said  act  appropriated  for  the 
payment  of  the  annuities  provided  by  the  act. 

Section  9  provides  that  "  every  employee  coming  within 
the  provisions  of  this  Act  shall  be  deemed  to  consent  and 
agree  to  the  deductions  from  salary,  pay,  or  compensation 
as  provided  in  Section  8  hereof,  and  payment  less  such 
deductions  shall  be  a  full  and  complete  discharge  and  ac- 
quittance of  all  claims  and  demands  whatsoever  for  all 
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regular  services  rendered  by  such  employee  during  the 
period  covered  by  such  payment,  except  the  right  to  the 
benefits  to  which  he  or  she  shall  be  entitled  under  the  pro- 
visions of  this  Act." 

Section  11  provides  that  in  the  case  of  "any  employee 
to  whom  this  act  applies  who  shall  become  absolutely  sepa- 
rated from  the  service  before  becoming  eligible  for  retire- 
ment on  an  annuity  the  total  amount  of  deductions  of 
salary,  pay,  or  compensation,  with  accrued  int^-est,  shall, 
upon  application,  be  returned  to  such  employee,"  and  that 
in  case  an  employee  shall  die  without  having  reached  the 
retirement  age  or  without  having  established  a  valid  claim 
for  annuity  the  total  amount  of  deductions  with  accrued 
interest  shall  be  paid  to  his  legal  representatives. 

Section  13  provides  that  "it  shall  be  the  duty  of  the 
head  of  each  executive  department  and  the  head  of  each 
independent  establishment  of  the  Government  not  within 
the  jurisdiction  of  any  executive  department  to  report  to 
the  Civil  Service  Commission  in  such  manner  as  said  com- 
mission may  prescribe  the  name  and  grade  of  each  em- 
ployee to  whom  this  Act  applies  in  or  under  said  depart- 
ment or  establishment  who  shall  be  at  any  time  in  a  non- 
pay  status,  showing  the  dates  such  employee  was  in  a 
nonpay  status  and  the  amount  of  salary,  pay,  or  compen- 
sation lost  by  the  employee  by  reason  of  such  absence." 

From  a  consideration  of  these  provisions  it  is  clear  that 
under  this  Act  deductions  are  to  be  made  from  the  salaries 
of  all  employees  of  the  classes  enumerated  in  section  1 
regardless  of  their  age  or  length  of  service  for  the  purpose 
of  maintaining  a  civil-service  retirement  and  disability 
fund  (sec.  8) ;  that  all  such  employees  who  have  rendered 
15  years  of  service  are  eligible  for  retirement  on  an  annuity 
upon  reaching  the  retirement  age  (sec.  1),  or  sooner  in  case 
of  their  disability  (sec.  5) ;  that  in  case  any  such  employee 
becomes  absolutely  separated  from  the  service,  whatever 
the  cause,  before  becoming  eligible  for  retirement  on  an 
annuity  the  total  amount  of  deductions  from  his  salary, 
with  accrued  interest,  shall  be  paid  to  him  or,  in  case  of 
his  death,  to  his  legal  representatives  (sec.  11). 

The  only  doubt  is  whether  or  not  under  section  6  employ- 
ees of  the  classes  enumerated  in  section  1  who  have  reached 
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the  age  of  retirement  are  automatically  separated  from  the 
service  regardless  of  their  length  of  service.  That  section 
provides  that  "  all  employees  to  whom  the  Act  applies " 
shall  be  automatically  separated  from  the  service  upon 
reaching  the  age  of  retirement.  In  view  of  the  fact  that 
the  words  "  all  employees  to  whom  this  Act  applies  "  are 
in  other  sections  clearly  used  in  the  sense  of  employees  of 
the  classes  enumerated  in  section  1  regardless  of  age  or 
length  of  service  it  would  be  unreasonable  to  give  these 
words  as  used  in  section  6  a  different  meaning,  particu- 
larly as  one  of  the  primary  purposes  of  the  Act,  namely, 
that  of  ridding  the  civil  service  of  employees  whose  effi- 
ciency has  been  impaired  by  age,  would  be  defeated  if 
such  employees  should  be  retained  beyond  the  retiremeiit 
age  until  they  had  rendered  15  years'  service. 

Moreover,  section  6  states  the  sole  conditions  under  which 
an  employee  may  be  retained  in  the  service  after  he  has 
attained  the  age  of  retirement.  It  would  be  unreasonable 
to  construe  the  Act  as  providing  that  one  who  has  ren- 
dered less  than  15  years'  service  may  be  retained  in  the 
service  beyond  the  age  of  retirement  regardless  of  his 
efficiency,  while  one  who  has  rendered  15  years'  or  more 
service  before  reaching  the  age  of  retirement  can  be  re- 
tained beyond  that  age  only  if  efficient,  and  then  only  for 
a  limited  period. 

I  have  no  doubt,  therefore,  that  under  section  6  every 
employee  of  the  classes  enumerated  in  section  1  is  automati- 
cally separated  from  the  service  upon  arriving  at  the  age 
of  i-etirement  regardless  of  his  length  of  service,  unless  by 
certification  of  the  head  of  his  department  and  the  ap- 
proval of  the  Civil  Service  Commission  he  is  continued 
in  the  service  as  provided  in  said  section  6.  Those  who 
have  rendered  15  years'  or  more  service  are  entitled  to  an 
annuity  under  section  1,  and  those  who  have  rendered 
le.ss  service  are  not. 

For  the  above  reasons  your  question  must  be  answered 
in  the  affirmative. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  or  the  Interior. 
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RETIREMENT  ACT— UNCLASSIFIED  POSITIONS. 

The  President  is  authorized  to  extend  the  provisions  of  the  Retire- 
ment Act  of  May  22,  1920,  to  individuals  in  tlie  civil  service  of 
tlie  United  States  occupying  unclassified  positions. 

Department  of  Justice, 

June  H,  1920. 

Sir  :  You  have  recently  referred  to  me  a  letter  from  the 
Civil  Service  Commission  requesting  an  expression  of  my 
opinion  upon  the  question  whether  the  President  has 
authority  to  extend  the  obligations  and  benefits  of  the 
Retirement  Act  of  May  22,  1920  (Public  No.  215,  66th 
Cong.),  to  unclassified  employees  who  have  not  been  in- 
cluded in  the  classified  service.     (41  Stat.  — .) 

Section  1  of  the  Act  provides  that  its  provisions  "  may 
be  extended  by  Executive  order,  upon  recommendation 
of  the  Civil  Service  Commission,  to  include  any  employee 
or  group  of  employees  in  the  civil  service  of  the  United 
States  not  classified  at  the  time  of  the  passage  of  this  Act." 

To  construe  this  provision  as  the  Civil  Service  Commis- 
sion would  construe  it,  as  extending  the  Act  only  to  em- 
ployees in  positions  classified  subsequent  to  the  passage  of 
the  Act,  would  give  it  no  effect  whatever,  since  even  in 
its  absence  all  positions  in  the  Civil  Service  not  expressly 
excepted  would  fall  within  the  scope  of  the  Act  as  soon 
as  they  are  classified.  I  think  the  provision  under  con- 
sideration confers  upon  the  President  authority  to  extend 
the  Act  to  individuals  occupying  unclassified  positions. 
Consequently  your  question  must  be  answered  in  the 
affirmative. 

Respectfully, 

A.  MITCHELL  PALMER. 

To  the  President. 
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COAST  GUARD— SELECTION  OF  OFFICERS  FOR  TEMPORARY 

PROMOTION. 

The  Naval  Appropriation  Act  of  July  1,  1918  (40  Stat.  704),  doea 
not  authorize  a  hoard  of  three  of  the  ranlsing  officers  of  the 
Coast  Guard  to  select  Coast  Guard  officers  for  temporary  promo- 
tion, but  such  promotions  can  be  made  only  by  a  board  consisting 
of  nine  rear  admirals  on  the  active  list  of  the  line  of  the  Navy, 
as  provided  by  the  Naval  Appropriation  Act  of  August  29,  1916 
(39  Stat.  578). 

Department  of  Justice, 

June  H^  1920. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  May 
21,  1920,  requesting  an  expression  of  my  opinion  upon  the 
question  whether,  in  view  of  the  fact  that  the  Coast  Guard 
was,  by  the  Executive  order  of  August  28,  1919,  trans- 
ferred back  to  the  Treasury  Department  and  is  not  now 
operating  under  the  Navy  Department,  a  board  of  three 
of  the  ranking  officers  of  the  Coast  Guard,  no  one  of  whom 
is  eligible  for  promotion,  may  select  Coast  Guard  officers 
for  temporary  promotion  under  the  provisions  of  the 
Naval  Appropriation  Act  of  July  1,  1918  (40  Stat.  704), 
the  procedure  of  said  board  to  approximate,  as  closely  as 
practicable,  the  procedure  followed  by  law  relative  to  pro- 
motion by  selection  in  the  Navy. 

The  Act  of  July  1,  1918,  so  far  as  material  here,  author- 
izes the  President,  with  the  advice  and  consent  of  the 
Senate,  during  a  period  of  war,  to  promote  temporarily 
certain  officers  of  the  Coast  Guard,  provided  that 

^The  senior  captains,  captains,  and  captains  of  en- 
gineers to  be  temporarily  promoted  as  herein  provided, 
shall  be  selected  as  provided  by  law  for  promotion  by 
selection  in  the  Navy."     (40  Stat.  732.) 

The  only  manner  in  which  officers  of  the  Navy  corre- 
sponding in  grade  to  senior  captains,  captains,  and  cap- 
tains of  engineers  of  the  Coast  Guard  can  be  promoted  is 
by  selection  from  the  next  lower  respective  grade  upon  the 
recommendation  of  a  board  of  naval  officers  consisting  of 
nine  reai  admirals  on  the  active  list  of  the  line  of  the 
Navy  appointed  by  the  Secretary  of  the  Navy  (Act  of 
August  29, 1916,  39  Stat.  678). 


The  Secretary  of  Labor,  209 

The  above-quoted  provision  of  the  Act  of  July  1, 1918  (40 
Stat.  732),  is  the  only  provision  of  law  authorizing  tem- 
porary promotion  of  senior  captains,  captains,  and  cap- 
tains of  engineers  of  the  Coast  Guard,  and  the  method  pro- 
vided by  it  is  exclusive.  It  follows  that  such  promotions 
can  be  made  only  in  accordance  with  the  provisions  of  the 
Act  of  August  29,  1916,  and  that  your  question  must  be 
answered  in  the  negative. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  op  the  Treasury. 


CITIZENSHIP  OF  MARRIED  WOMAN  COMING  TO  THIS 
COUNTRY  TO  JOIN  HER  NATURALIZED  HUSBAND. 

Under  section  1994  of  the  Revised  Statutes,  a  married  woman  who 
comes  to  this  country  to  Join  her  husband,  who  has  been  duly 
naturalized  as  a  citizen  of  the  United  States,  is  deemed  an 
American  citizen,  and  her  status  as  such  is  unaffected  by  the 
provisions  of  section  22  of  the  Immigration  Act  of  February  5, 
1917  (39  Stat.  891). 

Department  of  Justice, 

June  15^  1920. 

Sir:  I  have  the  honor  to  acknowledge  your  request  of 
April  21,  1920,  in  which  the  Secretary  of  State  unites, 
for  my  opinion  as  to  the  political  status  under  section  22 
(inadvertently,  according  to  information  over  the  tele- 
phone from  the  Bureau  of  Immigration,  given  in  your 
letter  as  section  12)  of  the  Act  of  February  5,  1917  (39 
Stat.  891),  of  married  women  who  come  to  this  country 
to  join  their  husbands  who  have  been  duly  naturalized  as 
citizens  of  the  United  States.  Accompanying  your  letter 
are  copies  of  letters  which  have  passed  between  you  and 
the  Secretary  of  State,  from  which  it  appeal's  that  there 
is  a  disagreement  as  to  the  effect  of  the  section  to  which 
reference  is  made,  and  that  the  question  is  one  in  wliich 
both  Departments  are  deeply  interested. 

The  Act  of  February  5,  1917  (39  Stat.  874),  is  entitled: 
*'An  Act  To  regulate  the  immigration  of  aliens  to,  and 
the  residence  of  aliens  in,  the  United  States."   Section  22  is : 
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"  That  whenever  an  alien  shall  have  been  naturalized  or 
shall  have  taken  up  his  permanent  residence  in  this  country, 
and  thereafter  shall  send  for  his  wife  or  minor  children  to 
join  him,  and  said  wife  or  any  of  said  minor  children  shall 
be  found  to  be  affected  with  any  contagious  disorder,  such 
wife  or  minor  children  shall  be  held,  under  such  regulations 
as  the  Secretary  of  Labor  shall  prescribe,  until  it  shall  be 
determined  whether  the  disorder  will  be  easily  curable  or 
whether  they  can  be  permitted  to  land  without  danger  to 
other  persons;  and  they  shall  not  be  either  admitted  or 
deported  until  such  facts  have  been  ascertained;  and  if 
it  shall  be  determined  that  the  disorder  is  is  easily  curable 
and  the  husband  or  father  or  other  responsible  person 
is  willing  to  bear  the  expense  of  the  treatment,  they  may 
be  accorded  treatment  in  hospital  until  cured  and  then  be 
admitted,  or  if  it  shall  be  determined  that  they  can  be 
permitted  to  land  without  danger  to  other  persons,  they 
may,  if  otherwise  admissible,  thereupon  be  admitted :  Pro- 
vided^ That  if  the  person  sending  for  wife  or  minor  children 
is  naturalized,  a  wife  to  whom  married  or  a  minor  child 
born  subsequent  to  such  husband  or  father's  naturalization 
shall  be  admitted  without  detention  for  treatment  in  hos- 
pital, and  with  respect  to  a  wife  to  whom  married  or  a 
minor  child  born  prior  to  such  husband  or  father's  natu- 
ralization the  provisions  of  this  section  shall  be  observed, 
even  though  such  person  is  unable  to  pay  the  expense  of 
treatment,  in  which  case  the  expense  shall  be  paid  from 
the  appropriation  for  the  enforcement  of  this  Act."  (39 
Stat.  891.) 

By  section  1994  of  the  Revised  Statutes  it  is. provided : 

"Any  woman  who  is  now  or  may  hereafter  be  married 
to  a  citizen  of  the  United  States,  and  who  might  herself 
be  lawfully  naturalized,  shall  be  deemed  a  citizen." 

The  last  mentioned  provision  was  originally  enacted  as 
section  2  of  the  Act  approved  February  10,  1855  (10  Skit. 
604),  and  was  carried  into  the  revision  of  1878  as  part  of 
title  25,  the  subject  of  which  title  is  "Citizenship."  It 
has  been  held  that  the  term  "married,"  as  used  therein, 
does  not  refer  to  the  time  when  the  marriage  is  celebrated, 
but  to  the  state  of  marriage.     It  means  that  whenever  a 
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woman  who  might  be  naturalized  is  in  a  state  of  marriage 
to  a  citizen^  whether  his  citizenship  existed  at  the  time 
of  the  enactment  of  the  provision  or  subsequent,  or  before 
or  after  the  marriage,  she  by  that  fact  becomes  a  citizen. 
And  it  has  been  adjudged  that  the  clause  "  might,  herself 
be  lawfully  naturalized  "  requires  only  that  she  is  of  the 
class  or  race  of  persons  w^ho  may  be  naturalized.  The  ob- 
ject of  the  statute  was  to  allow  her  citizenship  to  follow 
that  of  her  husband.  Burton  v.  Burton^  1  Keyes  (N.  Y.), 
359 ;  Kelly  v.  Owen,  7  Wall.  496.  In  14  Op.  402,  wherein 
he  reviewed  the  authorities,  Attorney  General  Williams 
advised  the  Secretary  of  State  as  follows : 

"These  authorities  appear  to  settle  the  question,  and 
go  to  the  extent  of  holding  that,  irrespective  of  the  time 
or  place  of  marriage,  or  the  residence  of  the  parties,  any 
free  white  woman,  not  an  alien  enemy,  married  to  a  citi- 
zen of  this  country,  is  to  be  taken  and  deemed  a  citizen  of 
the  United  States." 

In  United  States  v.  Kellar,  13  Fed.  (C.  C.)  82,  83,  Mr. 
Justice  Harlan  said: 

"  It  is  not  denied  that  the  mother  of  the  defendant  be- 
longed to  the  class  of  persons  who,  under  the  laws  of 
Congress,  might  have  been  lawfully  naturalized.  Upon  her 
marriage,  therefore,  with  a  naturalized  citizen  of  the 
United  States  she  became,  under  the  plain  words  of  section 
1994,  ipso  facto,  a  citizen  of  the  United  States,  as  fully  as 
if  she  had  complied  with  all  of  the  provisions  of  the  stat- 
utes upon  the  subject  of  naturalization." 

In  re  Nicola  (tw^o  cases),  184  Fed.  322,  the  Circuit  Court 
of  Appeals  affirmed  decrees  of  the  District  Court  (173 
Fed.  G26),  in  which  that  court  declared  that  the  marriage 
of  a  woman  who  was  a  subject  of  the  Turkish  Jimpire 
with  an  American  citizen  makes  her  a  citizen  of  the  United 
States,  and  the  fact  that  after  her  marriage  and  before 
she  reaches  the  United  States  with  her  husband  she  may 
have  contracted  some  disease  which  would  have  excluded 
her  as  an  alien  would  not  warrant  her  deportation.  In 
27  Op.  507,  Attorney  General  Wickersham,  in  reply  to 
an  inquiry  from  the  Secretary  of  Commerce  and  Labor, 
after  careful  examination  of  the  decisions  of  the  courts, 
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reached  the  conclusion  that  "the  authorities  above  cited 
seem  to  settle  tlie  proposition  that  the  words  '  who  might 
herself  be  lawfully  naturalized '  in  the  Act  of  February  10, 
1855,  and  section  1994  of  the  Revised  Statutes,  refer  to  the 
class  or  race  who  might  be  lawfully  naturalized,  and  that 
compliance  with  the  other  conditions  of  the  naturalization 
laws  is  not  required."    See  also  28  Op.  504. 

Notwithstanding  any  contrary  view  which  may  have 
found  expression,  by  the  great  weight  of  authority,  under 
section  1994  of  the  Revised  Statutes,  the  wife  of  a  natural- 
ized citizen,  regardless  of  time  or  place  of  the  marriage, 
acquires  the  political  status  of  her  husband.  It  has  been 
declared  "equal  to  her  being  naturalized  directly  by  an 
Act  of  Congress  or  in  the  usual  mode  thereby  prescribed." 
This  view,  moreover,  is  strongly  supported  by  the  latest 
legislative  expression  upon  the  subject,  namely,  sections  3 
and  4  of  the  Act  of  March  2,  1907;  entitled  "An  Act  in 
reference  to  the  expatriation  of  citizens  and  their  protec- 
tion abroad"  (34  Stat.  1228,  1229),  which  provide  as 
follows : 

"Sec.  3.  That  any  American  woman  who  marries  a 
foreigner  shall  take  the  nationality  of  her  husband.  At 
the  termination  of  the  marital  relation  she  may  resume  her 
American  citizenship  if  abroad  by  registering  as  an  Ameri- 
can  citizen  within  one  year  with  a  consul  of  the  United 
States  or  by  returning  to  reside  in  the  United  States,  or 
if  residing  in  the  United  States  at  the  termination  of  the 
marital  relation  by  continuing  to  reside  therein. 

"  Sec.  4.  That  any  foreign  woman  who  acquires  Ameri- 
can citizenship  by  marriage  to  an  American  shall  be  as- 
sumed to  retain  the  same  after  the  termination  of  the 
marital  relation  if  she  continue  to  reside  in  the  United 
States,  unless  she  makes  formal  renunciation  thereof  before 
a  court  having  jurisdiction  to  naturalize  aliens,  or  if  she 
resides  abroad  she  may  retain  her  citizenship  by  register- 
ing as  such  before  a  United  States  consul  within  one  year 
after  the  termination  of  such  marital  relation." 

In  a  comparatively  recent  case — Mackenzie  v.  Hare,  239 
U.  S.  299 — the  Supreme  Court  was  called  upon  to  consider 
section  8  of  the  last-mentioned  Act.    The  plaintiff  was 
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bom  and  ever  after  resided  in  the  State  of  California.  In 
1909  she  was  lawfully  married  in  that  State  to  Gordon 
Mackenzie,  a  native  and  subject  of  Great  Britain,  who 
prior  to  that  time  had  resided  in  California,  where  they 
continued  to  make  their  home.  Although  it  appeared  that 
Gordon  Mackenzie,  the  husband  of  the  plaintiff,  intended 
to  make  his  permanent  residence  in  California,  he  had 
not  been  naturalized  as  a  citizen  of  the  United  States. 
Speaking  with  reference  to  said  section  3,  the  court  used 
the  following  pertinent  language: 

"Plaintiff  contends  that  'such  legislation,  if  intended 
to  apply  to  her,  is  beyond  the  authority  of  Congress.' 

"Questions  of  construction  and  power  are  therefore 
presented.  Upon  the  construction  of  the  act  it  is  urged 
that  it  was  riot  the  intention  to  deprive  an  American-bom 
woman,  remaining  within  the  jurisdiction  of  the  United 
States,  of  her  citizenship  by  reason  of  her  marriage  to  a 
resident  foreigner.  The  contention  is  attempted  to  be 
based  upon  the  history  of  the  act  and  upon  the  report  of 
the  committee  upon  which,  it  is  said,  the  legislation  was  en- 
acted. Both  history  and  report  show,  it  is  asserted,  '  that 
the  intention  of  Congress  was  solely  to  legislate  con- 
cerning the  status  of  citizens  abroad  and  the  questions 
arising  by  reason  thereof.' 

"Does  the  act  invite  or  permit  such  assistance?  Its 
declaration  is  general,  'that  any  American  woman  who 
marries  a  foreigner  shall  take  the  nationality  of  her  hus- 
band.' There  is  no  limitation  of  place;  there  is  no  limita- 
tion of  effect,  the  marital  relation  having  been  constituted 
and  continuing.  For  its  termination  there  is  provision, 
and  explicit  provision.  At  its  termination  she  may  resume 
her  American  citizenship  if  in  the  United  States  by  simply 
remaining  therein;  if  abroad,  by  returning  to  the  United 
States,  or,  within  one  year,  registering  as  an  American 
citizen.  The  act  is  therefore  explicit  and  circumstantial. 
It  would  transcend  judicial  power  to  insert  limitations  or 
conditions  upon  disputable  considerations  of  reasons  which 
impelled  the  law,  or  of  conditions  to  which  it  might  be 
conjectured  it  was  addressed  and  intended  to  accommodate. 
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"  Whatever  was  said  in  the  debates  on  the  bill  or  in  the 
reports  concerning  it,  preceding  its  enactment  or  during 
its  enactment,  must  give  way  to  its  language,  or,  rather,  all 
the  reasons  that  induced  its  enactment  and  all  of  its  pur- 
jx)ses  must  be  supposed  to  be  satisfied  and  expressed  by 
its  words,  and  it  makes  no  difference  that  in  discussion 
some  may  have  been  given  more  prominence  than  others, 
seemed  more  urgent  and  insistent  than  others,  presented 
the  mischief  intended  to  be  remedied  more  conspicuously 
than  others. 


"  But  plaintiff  says,  '  Expatriation  is  evidenced  only  by 
emigration,  coupled  with  other  acts  indicating  an  inten- 
tion to  transfer  one's  allegiance.'  And  all  the  acts  must 
be  voluntary, '  the  result  of  a  fixed  determination  to  change 
the  domicile  and  permanently  reside  elsewhere,  as  well  as 
to  throw  off  the  former  allegiance  and  become  a  citizen 
or  subject  of  a  foreign  power.' 

'^  The  right  and  the  condition  of  its  exercise  being  thus 
defined,  it  is  said  that  the  authority  of  Congress  is  limited 
to  giving  its  consent.  This  is  variously  declared  and  em- 
phasized. '  Xo  act  of  the  legislature,'  plaintiff  says,  '  can 
denationalize  a  citizen  without  his  concurrence,'  citing 
liurkett  V.  McCarty,  73  Kentucky  (10  Bush),  758.  'And 
the  sovereign  can  not  discharge  a  subject  from  his  alle- 
giance against  his  consent  except  by  disfranchisement  as 
a  punishment  for  crime,'  citing  Aifislie  v.  Martin^  9  Massa* 
cluvsetts,  454.  '  The  Constitution  does  not  authorize  Con- 
gress to  enlarge  or  abridge  the  rights  of  citizens,'  citing 
0 shorn  v.  Bank  of  United  States,  9  Wheat.  737.  *The 
power  of  naturalization  vested  in  Congress  by  the  Consti- 
tution is  a  power  to  confer  citizenship,  not  a  power  to  take 
it  away  *  ♦  *.  The  Fourteenth  Amendment,  while  it 
leaves  the  power  where  it  was  before,  in  Congress,  to  regu- 
late naturalization,  has  conferred  no  authority  upon  Con- 
gress to  restrict  the  effect  of  birth  declared  by  the  Con- 
stitution to  constitute  a  complete  right  of  citizenship,' 
citing  United  States  v.  Wong  Kim  Ark,  169  U.  S.  at  p.  703. 

"  It  will  thus  be  seen  that  plaintiff's  contention  is  in 
exact  antagonism  to  the  statute.    Only  voluntary  expatria- 
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tion,  as  she  defines  it,  can  divest  a  woman  of  her  citizen- 
bhip,  she  declares;  the  statute  provides  that  by  marriage 
with  a  foreigner  she  takes  his  nationality. 

"  It  would  make  this  opinion  very  voluminous  to  con- 
sider in  detail  the  argument  and  the  cases  urged  in  sup- 
port of  or  in  attack  upon  the  opposing  conditions.  Their 
foundation  principles,  we  may  assiune,  are  known.  The 
identity  of  husband  and  wife  is  an  ancient  principle  of 
our  jurisprudence.  It  was  neither  accidental  nor  arbi- 
trary and  worked  in  many  instances  for  her  protection. 
There  has  been,  it  is  true,  much  relaxation  of  it  but  in  its 
retention  as  in  its  origin  it  is  determined  by  their  intimate 
relation  and  unity  of  interests,  and  this  relation  and  unity 
may  make  it  of  public  concern  in  many  instances  to  merge 
their  identity,  and  give  dominance  to  the  husband.  It  has 
purpose,  if  not  necessity,  in  purely  domestic  policy ;  it  has 
greater  purpose  and,  it  may  be,  necessity,  in  international 
policy.    And  this  was  the  dictate  of  the  act  in  controversy." 

That  part  of  section  22  of  the  Act  of  February  5,  1917, 
which  precedes  the  proviso,  authorizes  the  temporary  de- 
tention for  hospital  treatment  of  (1)  the  wife  of  a  natural- 
ized citizen  of  the  United  States,  and  (2)  the  wife  of  an 
alien  who  has  taken  up  his  residence  in  this  country.  It 
is  also  therein  provided  that ''  they  shall  not  be  either  ad- 
mitted or  deported  "  until  it  shall  be  determined  whether 
the  disease  with  which  they  may  be  affected  "  will  be  easily 
curable  or  whether  they  can  be  permitted  to  land  without 
danger  to  other  persons."  By  the  terms  of  the  proviso, 
the  enforcement  of  the  provisions  of  the  section,  so  far 
as  the  wives  of  naturalized  citizens  are  concerned,  is 
limited  to  cases  in  which  the  marriage  occurred  prior  to 
the  husband's  naturalization.  Upon  the  subject  of  natu- 
ralization, in  United  States  v.  Wong  Kim  Ark,  1G9  U.  S. 
649,  703,  the  Supreme  Court  said :  "The  power  of  naturali- 
zation, vested  in  Congress  by  the  Constitution,  is  a  power 
to  confer  citizenship,  not  a  power  to  take  it  away."  And 
quoting  Chief  Justice  Marshall,  it  was  dec*lared:  "A  natu- 
ralized citizen  becomes  a  member  of  the  society,  possessing 
all  the  rights  of  a  native  citizen,  and  standing,  in  the  view 
of  the  Constitution,  on  the  footing  of  a  native.  The  Cxyn- 
stitution  does  not  authorize  Congress  to  enlarge  or  abridge 
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those  rights.  The  simple  power  of  the  National  Legifila- 
ture  is  to  prescribe  a  uniform  rule  of  naturalization,  and 
the  exercise  of  this  power  exhausts  it,  so  far  as  respects 
the  individual.  The  Constitution  then  takes  him  up, 
*  *  *."  Unless,  therefore,  section  22  of  the  Act  of 
February  5,  1017,  operates  as  a  pro  tanto  repeal  of  section 
1994,  it  is  manifest  that  the  wife  of  a  naturalized  citizen 
is  not  subject  to  deportation.  The  proviso  in  section  22 
purports  to  distinguish  between  the  wife  whose  marriage 
occurred  subsecjuent  to  the  husband's  naturalization  and 
the  wife  whose  marriage  occurred  prior  thereto,  a  distinc- 
tion clearly  not  recognized  by  section  1994.  The  Constitu- 
tion of  the  United  States  recognizes  two  sources  of  citizen- 
ship only — birth  and  naturalization.  Congress  Jiaving  in 
the  first  instance  expressly  provided  without  discrimina- 
tion that  the  wife  of  a  citizen  of  the  United  States,  either 
native  born  or  naturalized,  "  shall  be  deemed  a  citizen,''  in 
the  event  that  section  22  should  be  held  to  withdraw  the 
privileges  of  citizenship  from  a  certain  class  of  married 
women,  as  a  result  of  which  a  wife  who  is  within  that  class 
might  be  deported  as  an  alien,  it  would,  it  seems  to  me,  in 
case  a  wife  of  that  class  were  admitted  to  the  United 
States,  in  the  absence  of  any  statutory  provision  to  meet 
such  a  condition,  present  an  anomalous  situation,  to  say  the 
least,  as  regards  her  political  status. 

Inasmuch  as  the  Act  of  February  5,  1917,  with  the  ex- 
ception of  section  22,  deals  exclusively  with  the  immigra- 
tion of  aliens,  for  the  deportation  of  which  the  Act  ex- 
pressly provides,  and  because  a  wife  who  comes  to  this 
country  to  join  her  husband  who  has  merely  taken  up  his 
residence  in  this  country  is  an  alien,  the  words  "they  shall 
not  be  either  admitted  or  deported,"  as  used  in  section  22, 
aptly  express  a  purpose  to  extend  to  her  the  privilege  of 
hospital  treatment  before  final  action  is  taken  either  ad- 
mitting or  excluding  her.  This  is,  however,  plainly  not 
true  as  to  the  wife  of  a  naturalized  citizen,  regardless  of 
the  time  of  marriage,  for  the  reason  that  she  is  not  an 
alien,  unless  it  can  be  said  that  the  clause  "they  shall  not 
be  either  admitted  or  deported  "  read  in  conjunction  with 
the  limitation  in  the  proviso,  works  a  repeal  of  section  1994 
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80  far  as  it  applies  to  the  wife  of  a  naturalized  citizen 
whose  marria^  was  contracted  prior  to  the  time  that  her 
husband  acquired  naturalization. 

Section  38  of  the  Act,  by  specific  mention  thereof,  repeals 
certain  statutes  which  relate  to  the  subject  of  immigration 
of  aliens.  That  section  contains  the  further  provision  that 
"all  other  Acts  and  parts  of  Acts  inconsistent  with  this  Act 
are  hereby  repealed."  (39  Stat  897. )  It  is  a  well  recognized 
rule  that  a  repealing  clause  of  this  kind  is  only  declaratory 
of  the  general  principle  that  absolutely  irreconcilable  pro- 
visions are  thereby  repealed  by  implication,  and  such  a 
clause,  therefore,  adds  nothing  to  the  repealing  effect  of 
the  Act.  Careful  examination  of  the  Act  discloses  that 
with  the  exception  of  the  first  proviso  in  section  19,  to 
which  further  reference  will  be  made,  the  only  provision  in 
the  Act  of  February  5,  1917,  which  can  possibly  be  re- 
garded as  in  conflict  with  section  1994  is  the  clause  in 
section  22,  so  far  as  it  purports  to  embrace  the  wives  of 
naturalized  citizens,  that  "they  shall  not  be  either  ad- 
mitted or  deported  "  until  the  necessity  for  hospital  treat- 
ment as  therein  provided  shall  have  been  ascertained,  and 
that  part  of  the  proviso  in  that  section  which  authorizes 
the  enforcement  of  the  provisions  of  the  section  in  cases 
where  the  marriage  was  contracted  prior  to  the  husband^s 
naturalization.  The  provision  with  respect  to  hospital 
treatment  is  obviously  incidental  to  and  entirely  dependent 
for  its  effectiveness  upon  the  provision  for  deportation, 
which  is  the  ultimate  object  to  be  accomplished.  The 
clause  "they  shall  not  be  either  admitted  or  deported*' 
upon  which  a  repeal  by  implication  must  therefore  rest,  it 
is  to  be  noted,  is  wholly  negative.  It  does  not  itself  con- 
fer authority  to  deport,  but  presupposes  the  existence  of 
such  statutory  authority  elsewhere,  as  in  the  case  of  a  wife 
of  a  domiciled  alien,  as  above,  indicated. 

The  Act  of  February  6,  1917,  is  a  comprehensive  system 
of  regulations  governing  the  immigration  of  aliens,  and 
the  reference  in  section  22  to  deportation  is  in  general  and 
inclusive  terms.  Section  1994  is  a  special  statute  upon 
the  subject  of  citizenship.  The  rule  in  respect  of  the 
repeal  of  a  statute  in  these  circumstances  is  generoLia  ape* 
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cialibus  non  derogant^  ''  and  the  reason,''  as  stated  by  the 
Supreme  Court  of  the  United  States,  '^  is  that  the  legisla- 
ture having  had  its  attention  directed  to  a  special  subject, 
nnd  having  observed  all  the  circumstances  of  the  case  and 
provided  for  them,  does  not  intend  by  a  general  enactment 
afterwards  to  derogate  from  its  own  act  when  it  makes  no 
special  mention  of  its  intention  so  to  do."  In  United 
States  V.  GUlis^  95  U,  S.  407, 416,  the  Supreme  Court  said : 
^*  It  may  be  doubted  whether  a  statute  relating  to  one  sub- 
ject can  be  construed  to  repeal  by  implication  a  prior  stat- 
ute relatmg  entirely,  to  another  subject."  The  general 
presumption  is  that  if  a  repeal  was  intended  it  would  have 
been  expressly  declared;  and  such  is  the  usual  practice  of 
legislation.  In  enacting  new  legislation  Congress  is  pre- 
sumed to  know  the  existing  state  of  the  law.  That  Con- 
gress had  in  mind  the  political  status  of  a  wife  of  a  citizen 
of  the  United  States  as  created  by  Section  1994,  and  the 
propriety  of  stating  in  express  terms  an  intention  to  alter 
that  condition,  is  evident  from  the  language  of  the  first 
proviso  of  section  19  of  the  Act  of  February  5,  1917, 
which  is : 

''  That  the  marriage  to  an  American  citizen  of  a  female 
of  the  sexually  immoral  classes  the  exclusion  or  deporta- 
tion of  which  is  prescribed  by  this  Act  shall  not  invest 
such  female  with  United  States  citizenship  if  the  marriage 
of  such  alien  female  shall  be  solemnized  after  her  arrest 
or  after  the  commission  of  acts  which  make  her  liable  to 
deportation  under  this  Act."    (39  Stat.  889.) 

The  policy  that  the  political  status  of  a  wife  shall  fol- 
low that  of  her  husband,  as  provided  in  section  1994,  is 
one  to  which  the  Government  has  been  committed  for  more 
than  65  years.  Had  it  been  the  intention  to  make  such  a 
radical  departure  therefrom  as  would  be  involved  in  the 
withdrawal  of  privileges  of  citizenship  from  a.  certain 
class  of  married  women,  it  is  safe  to  say  that  Congress 
would  have  stated  such  purpose  in  unmistakable  terms. 

I  deem  it  proper  to  refer  to  the  language  quoted  in  your 
letter  to  the  Secretary  of  State,  a  copy  of  which  you  in- 
closed, wherein  attention  is  directed  to  a  communication 
addressed  by  you  to  the  Chairman  of  the  Senate  Com- 
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mittee  on  Immipjration  while  tlie  Act  of  February  5,  1917, 
was  before  Congress.  It  relates  to  certain  proix)sed 
changes  in  the  draft  of  that  part  of  the  bill  which  now 
constitutes  section  22,  and  is  as  follows  (Sen.  Doc.  451, 
63d  Cong.,  2d  sess.)  : 

^'As  has  been  pointed  out,  the  law  is  clearly  to  the  effect 
that  the  minor  child  of  a  naturalized  citizen  born  prior 
to  the  naturalization  is  an  alien  until  such  child  com- 
mences to  reside  permanently  in  the  United  States;  and 
fcome  of  the  courts  have  held  that,  our  courts  having  no 
extraterritorial  jurisdiction,  the  same  rule  necessarily  ap- 
plied to  a  wife  of  a  naturalized  citizen.  The  above  sug- 
gestion would  reasonably,  logically,  and  fairly  fix  the 
dividing  line  between  alienage  and  citizenship  in  casies  of 
this  kind  and  establish  a  rule  that  could  be  applied  uni- 
formly to  wives  and  minor  children,  avoiding  the  embar- 
rassments and  hardships  which  arise  from  the  separation 
of  mothers  and  children  that  must  sometimes  occur  under 
the  present  law  and  practice." 

Attention  is  directed  particularly  to  that  part  of  the 
foregoing  excerpt  beginning  with  the  clause  that "  some  of 
the  courts  have  held  that  our  courts  having  no  extraterri- 
torial jurisdiction  the  same  rule  necessarily  applied  to  the 
wife  of  a  naturalized  citizen,"  which  immediately  follows 
the  statement  that  under  the  law  a  minor  child  of  a  natural- 
ized citizen  is  regarded  as  an  alien  until  he  commences  to 
reside  in  the  United  States.  Inasmuch  as  section  22  seems 
to  have  been  enacted  in  the  form  advised  by  you  it  is  fair, 
I  think,  to  assume  that  Congress  acted  under  the  impres- 
sion that  the  provision  in  tliat  section  with  respect  to  the 
wife  of  a  naturalized  citizen  involved  no  change  in  the 
political  status  of  such  a  wife.  This  view  serves  to  explain, 
moreover,  the  failure  of  Congress  to  provide  in  explicit 
terms  (as  it  did  in  the  case  of  a  female  of  the  sexually 
immoral  class  in  sec.  19)  that  the  wife  of  a  naturalized 
<*itizeii  in  sucli  circumstances  shall  not  be  deemed  a  citizen 
of  the  United  States,  and  distinctly  reenforces  the  con- 
clusion that  Congress  did  not  have  in  mind  a  purpose  to 
reiK»al  any  part  of  section  1994.  As  already  indicated, 
the  great  weight  of  authority  is  against  the  principle  as 
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stated  in  your  commiinication  with  respect  to  the  political 
status  of  the  wife  of  a  naturalized  citizen.  Even  conceding, 
however,  for  the  moment  that  there  may  have  been  a  doubt 
prior  to  the  decision  of  the  Supreme  Court  in  the  case  of 
Mackenzie  v,  Hare^  supra^  the  question  as  to  the  power  of 
Congress  in  the  premises  is,  it  is  believed,  authoritatively 
settled  by  that  case. 

As  in  other  cases  of  statutory  construction  the  question 
of  implied  repeal  is  always  one  of  intention  to  be  gathered 
from  the  language  used  by  the  lawmaking  body.  In  the 
light  of  the  considerations  to  which  attention  has  herein 
been  directed  I  am  satisfied  that  Congress,  by  section  22 
of  the  Act  of  February  5,  1917,  had  no  intention  of  repeal- 
ing section  1994  or  any  part  thereof.  Consequently  the 
political  status  of  women  who  come  to  this  country  to  join 
their  husbands,  who  have  obtained  naturalization  as  citi- 
zens of  the  United  States,  is,  in  my  opinion,  unaffected  by 
the  provisions  of  the  former  section. 
Respectfully, 

A.  MITCHELL  PALMEB. 

To  the  Secretary  op  Labor. 


GRADE  OR  RANK  OF  TEMPORARY  OFFICERS  OF  THE.  NAVY 
AND  MARINE  CORPS  ON  RETIREMENT  FOR  PHYSICAL 
DISABILITY  INCURRED  IN  LINE  OF  DUTY. 

Temix)rary  officers  of  the  Army  and  Marine  Corps  appointed  under 
section  4  of  the  Act  of  May  22,  1917  (40  Stat  85),  when  retired 
for  physical  disability  incurrid  in  line  of  duty,  are  entitled  to 
the  temporary  grades  or  ranks  held  by  theni  at  the  time  of  their 
retirement. 

The  words  "  except  for  physical  disability  incurred  in  line  of  duty," 
appearing  in  section  9  of  the  Act  of  May  22,  1917,  supra,  are 
not  limited  to  physical  disability  incurred  by  the  officers  In  ques- 
tion while  serving  under  temporary  appointments,  but  include 
physical  disability  incurred  by  them  while  serving  under  their 
permanent  rank  and  prior  to  their  advancement  to  temporary 
higher  rank. 

The  Attorney  General  does  not  feel  authorized  to  answer  the 
question  projjounded  by  the  Secretary  of  the  Navy  as  to  whether 
the  President  has  the  i)ower  to  revoke  these  temporary  appoint- 
ments solely  for  the  purpose  of  alTecting  the  grade  or  rank  on 
retirement  of  the  oHicers  concerned,  because  it  has  not  been 
Butficiently  shown  that  this  is  a  question  of  law  arising  In  th« 
administration  of  the  Navy  r>epartiiient. 
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Department  of  Justice, 

June  18,  1020. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letters  of  March  19  and  31,  asking  my  opinion  upon  a  ques- 
tion of  law  arising  in  the  administration  of  your  Depart- 
ment as  to  the  grade  or  rank  of  the  temporary  officers  ap- 
|>ointed  under  section  4  of  the  Act  of  May  22,  1917,  chap. 
20, 40  Stat.  85,  when  retireil  for  physical  disability  incurred 
in  line  of  duty.  The  circumstances  occasioning  the  ques- 
tion are  as  follows: 

Section  1457,  K.  S.,  Comp.  Stat.  2039,  provides,  as  to  the 
retirement  of  officers  of  the  Navy,  in  part  as  follows : 

"Officers  retired  from  active  service  shall  be  placed  on 
the  retired  list  of  officers  of  the  grades  to  which  they  be- 
longed respectively  at  the  time  of  their  retirement,  and 
continue  to  be  borne  on  the  Navy  register." 

Section  1448,  R.  S.,  Comp.  Stat.  2027,  creates  a  retiring 
board  having  power  to  inquire  into  the  nature  of  any  dis- 
ability under  which  an  officer  is  sulFering,  and  the  duty  to 
find  and  report  on  such  disability  and  whetlier  its  cause 
was  an  incident  of  the  service.  Section  1452,  K.  S.,  Comp. 
Stat.  2031,  fixes  the  procedure  as  follows : 

"  A  record  of  the  proceedings  and  decision  of  the  board 
in  each  case  shall  be  transmitted  to  the  Secretary  of  the 
Navy,  and  shall  be  laid  by  him  before  the  President  for 
his  approval  or  disapproval,  or  orders  in  the  case." 

With  particular  reference  to  retirement  for  disability 
incurred  in  line  of  duty,  section  1453,  K.  S.,  Comp.  Stat, 
2032,  provides: 

"  When  a  retiring  board  finds  that  an  ofli<'er  is  inca])aci- 
tated  for  active  service,  and  that  his  incapac^it}'  is  the  result 
of  an  incident  of  the  .si»rvice,  such  officer  sliall,  if  said  deci- 
sion is  approved  by  the  President,  be  retired  from  active 
service  with  retired  pay,  as  allowed  by  Chapter  Kight  of 
this  Title." 

The  statute  i*eferred  to  is  section  1588,  R.  S.,  Comp.  Stat. 
.2890,  wliich  provides  in  part  as  follows: 

"Tlie  pay  of  all  officers  of  the  Navy  who  have  been 
retired  ,*  *  *  on  account  of  incapacity  i-esulting  from 
long  and  faithful  service,  from  wounds  or  injuries  received 
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in  the  line  of  duty,  ♦  ♦  ♦  shall,  when  not  on  active 
duty,  be  e(]ual  to  seventy-five  per  centum  of  the  sea  pay 
provided  by  this  chapter  for  the  grade  or  rank  which  they 
held,  respectively,  at  the  time  of  their  retirement.'' 

As  to  the  Marine  Corps,  section  1622,  B.  S.,  Comp.  Stat. 
2^49,  provides  that  ofRcers  thereof  shall  be  r^ired  in  like 
cases,  in  the  same  manner,  and  with  the  same  relative  con- 
ditions in  all  respects  as  are  provided  for  officers  of  the 
Army  except  that  the  retiring  board  is  selected  by  the 
Secretary  of  the  Navy. 

Turning,  then,  to  the  statutes  relative  to  retirement  in 
the  Army,  section  1254,  R.  S.,  Comp.  Stat.  2063,  provides : 

"OiBcers  hereafter  retired  from  active  service  shall  be 
i*etired  upon  the  actual  rank  held  by  them  at  the  date  of 
retirement." 

Sections  1245,  R.  S.,  Comp.  Stat.  2053,  et  seq,^  provide 
for  a  retiring  board,  a  report,  and  approval  by  the  Presi- 
dent, as  regards  the  Army,  in  a  manner  similar  for  present 
purposes  to  the  analogous  provisions  relating  to  the  Navy. 

These  being  the  enactments  of  general  law  relating  to 
retirement  of  officers  of  the  Navy  and  Marine  Corps,  the 
Act  of  May  22,  1917,  chap.  20,  40  Stat.  84,  authorized 
an  increase  in  the  Navy  and  Marine  Corps.  The  Presi 
dent,  by  and  with  the  advice  and  consent  of  the  Senate, 
was  authorized  to  appoint  and  commission  officers  to  hold 
temporarily  certain  "  grades  and  ranks  "  in  the  Navy  and 
Marine  Corps,  either  by  promotion  from  the  permanent 
force,  or  by  original  appointment.  Sections  8  and  9  (40 
Stat.  86),  which  are  the  important  parts  of  the  Act  with 
reference  to  your  questions,  provide  as  follows : 

"  Sec.  8.  That  all  temporary  appointments  or  advance- 
ments authorized  by  this  Act  shall  continue  in  force  only 
until  otherwise  directed  by  the  President  or  until  Congress 
shall  amend  or  repeal  the  authorization  for  the  increases 
herein  provided  and  not  later  than  six  months  after  the 
termination  of  tlie  present  war. 

'*  Sec.  9.  That  any  officer  of  the  permanent  Navy  or  Ma- 
rine Corps,  temporarily  advanced  in  grade  or  rank  in  ac- 
cordance with  the  provisions  of  this  Act,  who  shall  be  re- 
tired from  active  service  under  his  permanent  commission 
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while  holdinf^  such  temporary  rank,  except  for  physical 
disability  incurred  in  line  of  duty,  shall  be  placed  on  the 
retired  list  '^ith  the  grade  or  rank  to  which  his  position 
in  the  permanent  Navy  or  Marine  Corps  at  the  date  of  his 
retirement  would  entitle  him,  and  any  person  originally 
appointed  temporarily,  as  provided  in  this  Act,  shall  not 
be  entitled  to  any  rights  of  retirement,  except  for  physical 
disability  incurred  in  line  of  duty.'* 

Certain  officers  of  the  Navy  and  Marine  Corps  hold- 
ing these  temporary  commissions  have  been  found  by  the 
retiring  boards  incapacitated  for  active  service  by  reason 
of  physical  disability  incurred  in  line  of  duty.  You 
therefore  ask  the  following  questions  in  regard  to  their 
cases,  which  I  shall  answer  in  their  order : 

1.  Are  officers  holding  these  temporary  commissions 
when  retired  for  physical  disability  incurred  in  line  of 
duty  entitled  to  be  retired  with  their  temporary  grade  or 
rank? 

The  provisions  of  general  law  quoted  above  would  en- 
title these  officers,  if  Congress  did  not  otherwise  provide 
in  regard  to  them,  to  retire  with  the  temporary  grades  or 
ranks  held  by  them  at  the  time  of  retirement,  since  the 
Act  of  May  22,  1917,  chap.  20,  confers  upon  them  com- 
missioned offices  of  definite  grades  or  ranks,  though  tem- 
porary as  to  their  duration.  While  Congress,  by  section 
9  of  said  Act,  did  legislate  in  regard  to  retirement  gen- 
erally in  the  case  of  tliese  temporary  officers,  it  expressly 
excepted  retirement  for  physical  disability  incurred  in  line 
of  duty,  thus  leaving  that  species  of  retirement  to  be  gov- 
erned by  the  general  laws.  I  answer  your  first  question 
in  the  affirmative. 

2.  Are  the  words  in  section  9,  "except  for  physical  dis- 
ability incurred  in  line  of  duty,**  limited  to  disability  in- 
curred while  serving  under  the  temporary  appointment? 

I  answer  thi.s  question  in  the  negative.  As  said  above, 
the  efTect  of  the  exception  was  to  leave  the  case  subject  to 
the  provisions  of  general  law  dealing  with  retirement  for 
physical  disability,  an<l  those  provisions  made  no  distinc- 
tion as  to  the  grade  or  rank  held  by  the  officer  when  the 
disability  was  incurred.    The  only  limitation  fixed  in  them 
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was  that  the  disability  must  have  been  Incurred  in  the  line 
of  naval  duty  and  as  an  incident  of  the  service.  When  the 
disability  was  incurred  from  this  cause,  the  officer  was  to 
be  retired  with  the  grade  held  by  him  at  the  time  of  his 
retirement,  although  the  disability  was  incurred  while  he 
was  holding  a  lower  grade.  Congress  evidently  intended 
by  the  language  used  in  the  exception  in  section  9  of  the 
Act  of  May  22,  1917,  chap.  20,  to  refer  to  the  provisions  of 
section  1453,  R.  S.,  Comp.  Stat.  2632,  and  section  1588, 
R.  S.,  Comp.  Stat.  2890,  and  to  make  those  sections  oper- 
ative as  to  disabilities  incurred  in  line  of  duty  ^in  the 
temporary  offices  created  by  the  Act  of  May  22,  1917, 
chap.  20.  An  additional  reason  for  this  conclusion  is  that 
if  the  words  in  the  exception  be  given  a  more  restricted 
meaning  as  applied  to  original  appointments,  an  original 
appointee,  promoted  from  one  temporary  grade  to  another, 
and  disabled  in  line  of  duty  while  holding  the  lower  tem- 
porary grade,  could  not  be  retired  at  all,  since  he  would 
have  no  permanent  grade  to  fall  back  upon — ^a  result 
clearly  contrary  to  the  intent  of  Congress. 

3.  Has  the  President  the  power,  under  section  8  of  the 
Act  of  May  22,  1917,  chap.  20,  which  provides  that  these 
temporary  appointments  shall  continue  in  force  only  until 
otherwise  directed  by  him,  to  revoke  such  a  commissipn 
solely  for  the  purpose  of  affecting  the  grade  or  rank  on 
retirement  of  the  officer  concerned? 

In  my  opinion,  your  letters  do  n<Jt  sufficiently  show  that 
this  is  a  question  of  law  arising  in  the  administration  of 
your  Department.  Under  section  1452,  R.  S.,  Comp.  Stat. 
2G31,  quoted  above,  it  is  very  probably  your  duty  to  ex- 
press your  approval  or  disapproval  of  the  findings  of  the 
retiring  boards,  for  the  guidance  of  the  President  when 
transmitting  them  to  him;  but  I  am  not  advised  of  any 
provision  making  it  your  duty,  as  matter  of  law,  to  advise 
the  President  as  to  the  revocation  of  the  temporary  ap- 
pointments in  question.  The  Act  of  May  22,  1917,  chap. 
20,  confers  the  power  to  revoke  tliese  appointments  solely 
upon  the  President,  differing  in  this  resjject,  for  example, 
from  the  provision  of  the  Act  of  August  29,  1916,  chap. 
417,  39  Stat.  GU,  which  confers  the  power  upon  the  Secro- 
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tary  of  the  Navy  to  revoke  probationary  appointments  in 
the  Marine  Corps.    I  do  not  feel  authorized,  therefore,  to 
answer  your  third  question. 
Respectfully, 

A.  MITCHELL  PALMER. 
To  the  Secretary  of  the  Navy. 


POWER   OF    PRESIDENT   TO   APPROVE   BILLS   AFTER    AD- 
JOURNMENT 81NE  DIE  OF  THE  CONGRESS. 

The  President  has  the  power  to  approve  bills  after  adjournuient 
sine  die  of  the  Congress  which  has  passed  them,  but  within 
10  days  (Sundays  excepted)  after  they  have  been  presented  to 
him. 

Department  of  Justice, 

June  19^  1920. 

Sir:  T  have  the  honor  to  give  you  my  opinion  on  the 
question  whethor  you  can  approve  bills  after  adjournment 
nine  die  of  tlie  C'ongress  which  has  passeil  them  but  within 
10  days  (Sunday  excepted)  after  they  have  been  pre- 
sented to  vou. 

Section  7  of  Article  I  of  the  Constitution,  in  so  far  as 
material  to  the  question,  provides  as  follows: 
"EveiT  bill  which  shall  have  passed  the  House  of  Rep- 
resentatives and  the  Senate,  shall,  before  it  beconre  a  law, 
be  presented  to  the  President  of  the  United  States;  if  he 
approve,  he  shall  sign  it;  but  if  not.  he  shall  return  it, 
with  his  objections,  to  that  House  in  which  it  shall  have 
originated,  who  shall  enter  the  objections  at  large  on  their 
JournaU  and  prcK'eed  to  riH'onsider  it.  *  *  *  If  any 
bill  shall  not  l>e  returned  by  the  President  within  ten 
days  (Sundays  excepted)  after  it  shall  have  been  presi»nted 
to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he 
had  signed  it,  unleufi  the  Cofu/ress^  hy  their  adjournment^ 
prevent  its  vrturn^  in  which  case  it  shall  not  he  a  laio,^'^ 

This  provision,  in  so  far  as  the  President  is  concerned, 
deals  with  three  (contingencies: 

1.  Approval  of  a  bill  by  signing  it; 

2.  I)isui)pn)val  of  a  bill  l)y  return  of  it  with  objections; 
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3.  Failure  either  to  approve  by  signing,  or  to  disapprove 
by  returning,  in  which  case, 

(a)  If  Congress  have  not  adjourned,  the  bill  be- 
comes a  law ; 
{h)  If  Congress  have  adjourned,  the  bill  does  not 
become  a  law. 

The  adjournment  of  Congress  is  made  relevant  only  in 
the  event  of  the  third  contingency,  viz,  when  the  Presi- 
dent fails  either  to  sign  or  to  return.  There  is  nothing 
in  the  letter  or  spirit  of  the  provision  that  in  any  way 
whatsoever  applies  to*  the  first  contingency  of  the  Presi- 
dent approving  a  bill,  or  limits  his  power  of  approval  by 
the  condition  that  Congress  must  be  in  session,  or  shall 
not  have  adjourned  sine  die.  There  being  nothing  of  the 
kind  in  the  Constitution,  it  should  not  be,  indeed  it  can 
not  be,  inserted  by  construction;  nor  can  any  amount  of 
exposition  add  anything  to  a  simple  analysis  of  the  lan- 
guage used. 

Looking  at  the  matter  from  the  standpoint  of  practical 
conmion  sense,  the  same  conclusion  is  reached.  In  La 
Abra  /Silver  Mining  Company  v.  United  States^  175  U.  S. 
423,  454,  the  Supreme  Court  said : 

"After  a  bill  has  been  presented  to  the  President  no 
further  action  is  required  by  Congress  in  respect  of  that 
bill  unless  it  be  disapproved  by  him  and  within  the  time 
prescribed  by  the  Constitution  be  returned  for  reconsidera- 
tion. It  has  properly  been  the  practice  of  the  President 
•to  inform  Congress  by  message  of  his  approval  of  bills, 
so  that  the  fact  may  be  recorded.  But  the  essential  thing 
to  be  done  in  order  that  a  bill  may  become  a  law  by  the 
approval  of  the  President  is  that  it  be  signed  within  the 
prescribed  time  after  being  presented  to  him.  That  being 
done,  and  as  soon  as  done,  whetlwr  Congress  is  informed 
or  not  by  message  from  the  President  of  the  fact  of  his 
ai)pr<)val  of  it,  the  bill  becomes  a  law,  and  is  delivered  to 
the  Secretary  of  State  as  required  by  law." 

As,  therefore,  Congress  has  under  the  Constitution  no 
furtlu^r  functions  to  perform  in  connection  with  a  bill 
which  has  been  approved  by  the  President,  it  can  not  make 
a  partii-le  of  difference  practically  that  the  President  ap- 
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proves  it  after  Congress  has  adjourned;  while  it  would 
make  a  great  practical  difference  if  every  bill  passed  within 
10  days  before  Congress  adjourned  had  either  to  be  ap- 
firoved  by  the  President  without  adequate  consideration 
or  fail  of  enactment,  though  both  Houses  and  the  Presi- 
dent desired  that  it  should  become  law. 

The  precedents  bearing  upon  the  matter,  in  so  far  as 
they  have  come  to  my  attention,  are  as  follows : 

The  proceedings  in  the  Constitutional  Convention  do  not 
seem  to  throw  any  light  on  the  matter  except  that  they 
bear  out  Judge  Nott's  statement  (29  Ct.  of  Clms.  543- 
546)  that  the  provision  in  question  was  taken  from  the 
constitution  of  New  York  (which  if  of  some  importance 
in  view  of  the  decision  of  the  Court  of  Appeals  of  that 
State  referred  to  below). 

Chapter  14  of  the  Acts  of  the  first  session  of  the  First 
Congress,  creating  the  State  Department  (Act  Sept.  16, 
1789,  1  Stat.  68),  provided  for  the  custody  of  bills  which 
had  become  law  and  spoke  generally  of  the  approval  and 
signing  by  the  President  as  effective  to  that  end  without 
any  limitations,  so  that  under  the  Act  it  would  be  the  duty 
of  the  Secretary  of  State  to  publish  as  law  an  Act  signed 
by  the  President  after  the  adjournment  of  Congress. 

ITp  to  the  time  of  President  Monroe  it  seems  to  have 
been  the  practice  of  the  several  Presidents  to  sign  all  bills 
before  Congress  adjourned,  but  it  should  be  remembered 
that  legislation  during  that  period  was  not  voluminous 
and  that  the  number  and  complexity  of  bills  passed  within 
10  days  prior  to  adjournment  must  have  l>een  small.  In 
1824  the  point  was  raised  in  the  Cabinet  of  President  Mon- 
roe (though  only  because  he  supposed  he  had  signed  a  bill 
when  he  had  not).  The  Secretary  of  State  (John  Quincy 
Adams)  thought  the  bill  could  be  signed.  Attorney  Gen- 
eral Wirt  at  first  agreed  with  this  view,  but  (apparently) 
changed  his  mind.  Mr.  Calhoun  thought  the  bill  could 
not  be  signed,  but  only  because  "uniform  practice  had 
established  a  practical  construction."  In  the  end  the 
President  decided  not  to  sign,  (Memoirs  of  John  Quinqr 
Adams,  voL  6,  pp.  379-381.) 
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On  March  3,  1863,  Congress  passed  the  very  important 
statute  known  as  The  Abandoned  and  Captured  Property 
Act  (12  Stat.  820).  Congress  adjourned  sine  die  under 
the  Constitution  on  March  4,  and  President  Lincoln  ap- 
proved the  bill,  giving  the  date  of  approval  expressly  in 
his  own  handwriting,  on  March  12,  1863.  He  did  so  (ac- 
cording to  the  Committee  on  the  Judiciary  of  the  House 
instructed  to  report  on  the  matter)  ''under  the  belief  that 
the  last  clause  of  the  section  of  the  Constitution  above 
quoted  was  designed  more  especially  to  prevent  Congress 
from  enacting  laws  without  the  approval  of  the  Executive, 
which  might  be  done  by  the  passage  of  bills  by  the  two 
Houses,  followed  by  an  adjournment,  before  the  President 
could  examine  and  return  them,  were  it  not  for  the  declara- 
tion that  in  such  cases  the  bills  shall  not  be  laws  and  did 
not  relate  to  cases  wherein  the  Executive  should  approve 
bills  sent  to  him  by  Congress  within  ten  days,  even  though 
an  adjournment  should  occur  before  the  return  of  tiie 
bills."    (29  Ct.  of  Clms.  529.) 

The  committee,  however,  unanimously  reported  tbat  the 
President  did  not  have  the  power  asserted,  and  that  there- 
fore the  Act  approved  March  12,  1863,  was  not  in  force, 
giving  no  reason  for  its  conclusion  except  the  inconvenience 
if  (as  was  assumed  would  be  the  case)  the  President  could 
act  (or  fail  to  act)  at  any  time  after  adjournment.  The 
House  does  not  seem  to  have  taken  any  direct  action  on  the 
report,  but  it  is  not  clear  what  action  it  could  have  taken. 
However,  at  the  very  time  this  report  was  presented  to  the 
House  and  while  the  matter  was  fresh  in  the  mind  of 
Congress  the  Act  passed  and  approved  July  2, 1864,  partly 
entitled  "An  Act  in  addition  to  the  several  Acts  concerning 
commercial  intercourse  between  loyal  and  insurrectionary 
States,  and  to  provide  for  the  collection  of  captured  and 
abandoned  property"  was  before  Congress.  The  first 
section  of  it  provided: 

"  That  sales  of  captured  and  abandoned  property  under 
the  act  approved  March  twelve,  eighteen  hundred  and 
sixty-three,  may  be  made  at  such  places,  in  States  declared 
in  insurrection,  as  may  be  designated  by  the  Secretary  of 
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the  Treasury,  as  well  as  at  other  places  now  authorized  by 
said  act."     (13  Stat.  375.) 

The  Act  approved  March  12,  1863,  is  similarly  referred 
to  by  its  date  of  approval  in  other  parts  of  the  Act  of 
July  2,  1864.  Chief  Justice  Richardson,  in  his  concurring 
opinion  in  United  f>fate8  v.  Weil^  29  Ct.  of  Clms.  549, 
and  Mr.  Bancroft  Davis  in  his  notes  to  Justice  Miller's 
Lectures  on  the  Constitution,  pp.  187,  188,  both  affirm 
that  the  Act  of  July  2,  1864,  was  intended  by  Congress  as 
a  reenactment  of  the  Act  of  March  12,  1863,  so  as  to  cure 
the  defect  in  the  time  of  its  approval.^  But  there  is 
nothing  in  the  title  or  language  or  the  Act  to  justify  such 
a  statement.  If  Congress  felt  a  doubt  as  to  the  legal 
existence  of  the  Act  approved  March  12,  1863,  it  was  easy 
to  reenact  it  expressly  and  to  ratify  all  things  done  under 
color  of  it,  nor  would  such  a  course  be  more  objectionable 
than  to  leave  its  existence  dependent  upon  a  ratification 
implied  from  an  Act  passed  "in  addition  to"  it.  I  have 
had  the  records  of  the  debates  in  Congress  relative  to  the 
passage  of  the  Act  of  July  2, 1864,  carefully  examined,  and 
there  is  nothing  in  them  indicating  the  slightest  doubt  on 
the  part  of  anyone  in  the  Senate  or  House  of  the  legal 
existence  of  the  Act  approved  March  12,  1863,  or  that  it 
needed  reenactment  or  ratification.  (Cong.  Globe,  38th 
Cong.,  1st  Sess.,  Part  3,  pp.  2821-2823,  3323-3325,  3430, 
3431,  3514, 3515.)  I  may  add  that  the  Act  approved  March 
12,  1863,  has  been  referred  to  by  its  date  of  approval  in 
other  subsequent  Acts  of  Congress  down  to  the  Act  of  June 
4,  1888,  c.  348,  25  Stat.  1075.  It  is  well  known  that  it 
was  the  subject  of  frequent  adjudication  in  the  Court  of 
Claims  and  in  the  Supreme  Court,  and  that  large  pay- 
ments were  made  under  it  by  the  Treasury  Department 
without  question  of  its  validity.  This  is  of  the  greater 
significance  because  the  alleged  defect  in  it  was  not  merely 
one  of  constitutional  power,  but  was  essentially  one  of  the 
jurisdiction  of  the  judiciary  and  of  the  Executive  to  act 
at  all  in  the  premises.  Hence  the  assertion  by  action,  fre- 
quent and  notorious,  of  the  validity  of  the  President's 

'But  compare  the  Ptatement  of  Judge  Richardson  is  Hodget  T.  United 
BtateB,  18  Ct.  of  Clms.  700.  702. 
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approval,  and  the  failure  of  any  person  interested  to  ques- 
tion such  approval  makes  a  precedent  of  the  greatest 
weight. 

In  March,  1887,  Congress  passed  a  river  and  harbor 
bill  shortly  before  adjournment.  Mr.  Willis,  chairman  of 
the  House  committee  which  reported  the  bill,  presented  to 
President  Cleveland  a  brief  citing  the  precedents  and 
authorities  in  favor  of  his  power  to  approve  the  bill  after 
adjournment.  (See  Nation,  March  10,  1887,  p.  197.)  It 
would  seem  that  Attorney  General  Garland  advised  the 
President  that  he  did  not  have  the  power,  for  the  reason 
that  he  was  a  part  of  Congress  in  this  respect  and  therefore 
could  not  act  after  his  coefficient  had  ceased  to  exist. 
There  is,  however,  no  record  in  this  Department  of  any 
formal  opinion  by  Mr.  Garland  on  the  subject. 

On  December  22,  1892,  Congress  adjourned  till  January 
4,  1893,  a  period  exceeding  10  days  (excluding  Sundays). 
President  Harrison  requested  the  Attorney  General's  opin- 
ion as  to  his  power  to  approve  or  to  disapprove  bills  during 
such  period  of  adjournment.  On  December  28,  1892, 
Attorney  General  Miller  expressed  the  following  opinion 
as  to  the  right  of  approval  (20  Op.  503) : 

"Your  right  to  approve  is  settled  in  the  affirmative  by 
the  Supreme  Court  in  Seven  Hickory  v.  Ellery  (103  U.  S. 
423).  That  was  a  case  arising  under  the  constitution  of 
Illinois,  but  as  to  this  question  that  instrument  was  identi- 
cal with  the  Federal  Constitution.  The  decision  goes  so 
far  as  to  uphold  the  approval  of  a  bill  within  the  ten  days 
even  though  the  adjournment  be  sine  die.  But  the  ques- 
tion as  to  the  effect  of  the  temporary  adjournment  on  un- 
signed bills  remains." 

This  statement  is  especially  significant  because  Mr. 
Miller  in  the  subsequent  course  of  his  remarks  expressed 
the  opinion  that  an  adjournment  from  December  22  to 
January  4  was  the  same  as  an  adjournment  sine  die  in  so 
far  as  section  7  of  Article  I  of  the  Constitution  is  con- 
cerned (20  Op.  507),  citing  the  rules  of  the  House  of  Rep- 
resentatives which  treat  a  '^recess"  as  equivalent  to  an 
adjournment. 
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The  President  acted  on  this  advice  of  the  Attorney  Gen- 
eral by  signing  certain  bills  between  5>ecember  22  and 
January  4.  In  United  States  v.  ^Ve^l^  29  Ct.  of  Clms. 
523,  his  action  was  held  valid.  The  majority  of  the  court, 
in  an  elaborate  opinion  delivered  by  Judge  Nott,  based  its 
conclusion  on  the  general  power  of  the  President  to  ap- 
prove bills  after  an  adjournment  of  any  kind.  Chief 
Justice  Kichardson  confined  his  concurrence  to  the  case  of 
a  recess  of  Congress,  expressing  the  opinion  that  for  the 
purpose  of  approving  bills  the  President  was  a  part  of  the 
legislative  power  of  each  separate  Congress  and  could  not 
act  on  bills  passed  by  such  Congress  after  it  had  expired 
by  limitation.  Attached  as  a  note  to  the  case  oi  United 
States  V.  Weil  at  page  537  is  a  letter  from  ex- Justice 
Strong  who  as  a  member  of  the  Supreme  Court  partici- 
pated in  the  decisions  on  the  Abandoned  and  Captured 
Property  Act,  stating  that  he  concurs  heartily  in  the 
opinion  of  Judge  Nott. 

In  La  Abra  Silver  Mining  Company  v.  United  States^ 
175  U.  S.  423,  the  Supreme  Court  affirmed  the  judgment  of 
the  Court  of  Claims,  but  reserved  i'^n  opinion  on  the  ques- 
tion of  the  power  to  approve  "  after  the  final  adjournment 
of  Congress  for  the  session."  However,  in  regard  to  the 
argument  based  on  the  premise  that  the  President,  in  ap- 
proving bills,  is  part  of  the  legislature,  the  court  said  (175 
U.  S.  453,  454) : 

"  It  is  said  that  the  approval  by  the  President  of  a  bill 
passed  by  Congress  is  not  strictly  an  executive  function, 
but  is  legislative  in  its  nature ;  and  this  view,  it  is  argued, 
conclusively  shows  that  his  approval  can  legally  occur  only 
on  a  day  when  both  Houses  are  actually  sitting  in  the  per- 
formance of  legislative  functions.  Undoubtedly  the  Presi- 
dent when  approving  bills  passed  by  Congress  may  l>e  said 
to  participate  in  the  enactment  of  laws  which  the  Consti- 
tution requires  him  to  execute.  But  that  consideration 
does  not  determine  the  question  before  us.  As  the  Consti- 
tution while  authorizing  the  President  to  perform  certain 
functions  of  a  limited  number  that  are  legislative  in  their 
general  nature  does  not  restrict  the  exercise  of  those  func- 
tions to  the  particular  days  on  which  the  two  Houses  of 
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Congress  are  actually  sitting  in  the  transaction  of  public 
business,  the  court  can  not  impose  such  a  restriction  upon 
the  Executive.  It  is  made  his  duty  by  the  Constitution  to 
examine  and  act  upon  every  bill  passed  by  Congress.  The 
time  within  which  he  must  approve  or  disapprove  a  bill  is 
prescribed.  If  he  approve  a  bill,  it  is  made  his  duty  to 
sign  it.  The  Constitution  is  silent  as  to  the  time  of  his 
signing,  except  that  his  approval  of  a  bill  duly  presented 
to  him — if  the  bill  is  to  become  a  law  merely  by  virtue  of 
such  approval — must  be  manifested  by  his  signature  within 
ten  days,  Sundays  excepted,  after  the  bill  has  been  pre- 
sented to  him.  It  necessarily  results  that  a  bill  when  so 
signed  becomes  from  that  moment  a  law.  But  in  order 
that  his  refusal  or  failure  to  act  may  not  defeat  the  will  of 
the  people,  as  expressed  by  Congress,  if  a  bill  be  not  ap- 
proved and  be  not  returned  to  the  House  in  which  it  origi- 
nated within  that  time,  it  becomes  a  law  in  like  manner  as 
if  it  had  been  signed  by  him.  We  perceive  nothing  in 
these  constitutional  provisions  making  the  approval  of  a 
bill  by  the  President  a  nullity  if  such  approval  occurs 
while  the  two  Houses  of  Congress  are  in  recess  for  a  named 
time." 

Moreover,  on  the  question  of  the  power  to  approve  gen- 
erally, the  following  remarks  of  the  Court  are  pertinent 
(175  U.  S.  454,  455) : 

"  Much  of  the  argument  of  counsel  seems  to  rest  upon 
the  provision  in  relation  to  the  final  adjournment  of  Con- 
gress for  the  session,  whereby  the  President  is  prevented 
from  returning,  within  the  period  prescribed  by  the  Con- 
stitution, a  bill  that  he  disapproves  and  is  unwilling  to 
sign.  But  the  Constitxitton  places  the  approval  and  dis- 
approval of  bills^  aft  to  their  hecominfji  Inws^  upon  a  dif- 
ferent  basis.  If  the  President  does  not  approve  a  bill,  he 
is  required  within  a  named  time  to  send  it  back  for  con- 
sideration. But  if  by  its  action,  after  the  presentation  of 
a  bill  to  the  President  during  the  time  given  him  by  the 
Constitution  for  an  examination  of  its  provisions  and  for 
approving  it  by  his  signature,  Congress  puts  it  out  of  his 
power  to  return  it,  not  approved,  within  that  time  to  the 
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House  in  which  it  originated,  then  the  bill  falls,  and  does 
not  become  a  law."     (Italics  mine.) 

It  is  clear  that  the  reasoning  of  the  Supreme  Court  in 
the  above  case  is  favorable  to  the  existence  of  the  power 
to  approve  generally  without  reference  to  the  character 
of  the  adjournment,  since  it  is  difficult  on  principle  to  dis- 
tinguish for  the  purposes  of  approval  of  bills  by  the  Presi- 
dent between  an  adjournment  ad  certain  diem  at  any  rate 
for  more  than  10  days  (excluding  Sundays),  and  an  ad- 
journment sine  die.  The  difficulties  before  the  President 
are  the  same  in  both  cases,  as  likewise  the  invalidity  or 
evil  of  his  action  (if  there  be  either). 

It  thus  appears  that  while  there  has  been,  speaking 
generally,  a  uniform  practice  of  the  several  Presidents 
not  to  sign  bills  after  the  adjournment  of  C!ongress,  or 
rather,  to  sign  all  bills  of  which  they  approved  before  Con- 
gress adjourned,  the  right  to  sign  after  adjournment  was 
considered  an  open  question  in  President  Monroe's  time, 
was  asserted  in  the  most  open  manner  by  President  Lin- 
cohi,  was  again  brought  in  question  before  President 
Cleveland,  and  was  asserted  for  a  second  time  in  Mr.  Har- 
rison's term  by  the  Attorney  General  and  presumably  by 
the  President.  In  considering  the  proper  effect  of  a  con- 
temporaneous and  continuous  practical  exposition  of  the 
Constitution  a  mere  refraining  from  assertion  of  a  right 
is  a  very  different  thing  from  a  positive  and  actual  asser- 
tion of  it.  In  the  former  case  failure  to  act  may  be  due 
merely  to  disinclination  to  assert  the  right  in  question 
unless  the  situation  urgently  demands  it,  while  no  interests 
may  be  actually  disturl)e(l  by  mere  inaction  in  such  a  man- 
ner as  to  justify  a  legal  protest  In  the  latter  case,  how- 
ever, where  the  right  is  asserted  and  action  taken,  interests 
are  necessarily  affected  injuriouslj*^  or  beneficially  which 
ought  nol  subseijuently  to  be  disturbed  by  a  reversal  of  the 
prior  construction.  The  normal  cases  (so  far  as  I  am 
aware)  where  effect  has  been  given  to  practical  exposition 
have  all  l)een  where  a  right  was  positively  asserted ;  as  the 
right  of  the  Supreme  Justices  to  sit  on  the  circuit  affirmed 
on  this  ground  in  Stuart  v.  Laird j  1  Cranch.  299,  309;  or 
the  right  of  the  President  singly  to  remove  officers  ap- 
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pointed  by  and  with  the  advice  and  consent  of  the  Senate, 
discussed  in  Parsons  v.  United  States^  167  U.  S.  324,  329, 
335.  As  to  the  right  of  the  President  to  approve  bills 
after  adjournment,  it  may  well  be  that  an  occasion  for 
the  serious  consideration  of  it  did  not  arise  until,  within 
comparatively  recent  times,  the  amount  and  far  reaching 
detail  of  Federal  legislation,  and  consequently  of  such 
legislation  passed  within  the  last  10  days  of  the  session 
became  such  as  to  make  it  a  real  burden  upon  the  Presi- 
dent and  a  danger  to  the  public  interests  to  require  him 
to  sign  such  bills  as  he  approved  during  the  confusion  of 
the  last  hours  of  Congress.  In  my  judgment,  therefore, 
the  action  of  Presidents  Lincoln  and  Harrison  in  actually 
approving  of  bills  during  an  adjournment  of  Congress  out- 
weighs any  inference  which  may  be  drawn  from  the  mere 
failure  of  other  Presidents  to  assert  the  right  claimed. 

The  power  of  the  governor  under  the  constitutions  of 
the  several  States  to  approve  bills  after  the  adjournment 
of  the  legislature  has  been  several  times  mooted  and  has 
been  affirmed  by  the  courts  in  every  instance  but  one  (and 
that  the  earliest).*  In  Fowler  v.  Peirce  (1852),  2  Cal. 
165,  172,  it  was  held  that  the  governor  had  not  the  power, 
but  the  conclusion  is  based  almost  entirely  on  the  premise 
that  the  governor  is  a  part  of  the  legislative  branch  of 
the  Government,  which  is  a  unit  and  can  only  act  in  uni- 
son— a  premise,  as  has  been  shown  above,  which  was  not 
considered  sufficient  by  the  Supreme  Court  of  the  United 
States  in  the  La  Abra  Mining  Company  case.*  Apart 
from  this  decision  of  the  California  court,  the  decisions 
(as  has  been  stated)  are  uniform  in  reaching  a  contrary 
conclusion.  In  The  PeopU  v.  Bowen  (1860),  21  N.  Y.,  517, 
it  was  held,  under  a  constitutional  provision  precisely  simi- 
lar to  that  contained  in  the  Constitution  of  the  United 
States,  that  the  governor  had  power  to  approve  a  bill 

>Thc  case  of  Trustees  v.  County,  1  NcvAda  334,  merely  construed  the 
organic  Act  of  the  Territory  as  making  the  governor  an  integral  part  of 
the  le^slaturo. 

'Section  16  of  the  California  Constitution  of  May  7,  1879  (perhaps  on  ac- 
count of  the  decision  in  Fowler  v.  Pierce,  supra),  expressly  gare  the  gor- 
ernor  power  to  approve  bills  after  adjournment,  within  ten  days  from  th« 
time  of  presentation. 
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after  adjournment  fdne  die.  Certain  portions  of  the  opin- 
ion should  be  quoted  to  show  the  reasoning  by  which  the 
conclusion  was  supported.  The  court  said  (21  N.  Y.  518, 
519;522,  523): 

"  The  provision  of  the  Constitution  under  consideration 
seems  to  me  naturally  to  refer  to  two  classes  of  cases, 
namely,  to  bills  in  respect  to  which  the  two  houses  of  the 
legislature  and  the  governor  shall  agree  in  sentiment,  and, 
secondly,  to  those  in  which  they  shall  differ.  In  respect  to 
the  former  class  the  provision  is  extremely  brief.  After 
declaring  that  'every  bill  which  shall  have  passed  the 
senate  and  assembly  shall,  before  it  becomes  a  law,  be 
presented  to  the  governor,'  it  adds,  '  if  he  approves,  he 
shall  sign  it,'  and  this  is  all  which  is  said  respecting  bills 
where  there  shall  be  a  concurrence  on  the  part  of  the  gov- 
ernor with  the  houses.  The  remainder  of  the  section  is 
devoted  exclusively  to  the  consideration  of  cases  in  which 
the  governor  shall  not  approve  of  bills  which  have  been 
presented  to  him  on  the  part  of  the  houses;  and  the  sub- 
ject of  those,  in  respect  to  which  there  has  been  no  differ- 
ence of  opinion,  is  not  again  adverted  to. 

"  Specific  directions  are  given  for  the  purpose  of  bring- 
ing about  a  reconsideration  by  the  senate  and  assembly  of 
bills  to  which  the  governor  shall  have  objected;  and  a  new 
scrutiny  is  required  to  be  had,  under  which  such  bills  are 
to  become  laws,  notwithstanding  the  governor's  objections, 
provided  two-thirds  of  all  the  members  present  in  e:ich 
house  shall  so  determine.  The  case  was  then  to  be  pro- 
vided for  where  the  governor  should  neglect  or  refuse  to 
act  upon  a  bill.  Such  neglect  is  not  to  be  permitted  to 
thwart  the  will  of  the  legislature;  and  the  remainder  of 
the  section  is  occupied  with  a  provision  to  meet  that  case. 
It  is  as  follows :  '  If  any  bill  shall  not  be  returned  by  the 
governor  in  ten  days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  the  same  shall  be  a  law  in  like 
manner  as  if  he  had  signed  it,  unless  the  legislature,  by 
their  adjournment,  prevent  its  return,  in  which  case  it  shall 
not  be  a  law.'  (Art.  IV,  §  9.)  It  is  plain  that  this  relates 
exclusively  to  bills  which  the  governor  has  neglected  to 
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approve  and  sign.  It  is  such  bills,  and  not  those  which 
he  has  approved  and  signed,  which  are  not  to  become  laws 
on  account  of  a  premature  adjournment  of  the  legislaturei 
The  provision  does  not  qualify  the  mandate  contained  in 
the  earlier  part  of  the  section,  by  which  it  is  enjoined  upon 
the  governor,  that  if  he  approves  of  a  bill  he  shall  sign  it. 
I  am  therefore  of  opinion  that  there  is  nothing  in  the 
language  of  the  Constitution  forbidding  the  approving  and 
signing  of  a  bill  by  the  governor  after  the  session  of  the 
legislature  shall  have  terminated  by  an  adjournment.  If 
he  can  not  legally  do  so,  it  is  on  account  of  some  implica- 
tion arising  out  of  the  nature  of  the  subject  or  of  the  act 
to  be  performed,  or  thd  general  arrangements  of  the  Con- 
stitution."   *     *     ♦ 

"  I  am,  therefore,  of  opinion  that  it  is  not  a  just  construc- 
tion of  the  power  entrusted  to  the  governor  to  consider  it 
as  merely  an  authority  to  require  a  further  consideration  of 
bills  which  he  shall  disapprove.  In  one  respect  the  effect 
of  the  governor's  determination  is  different  when  the  legis- 
lature is  in  session  and  when  it  is  not.  In  the  latter  case, 
if  he  approves,  the  concurrence  of  the  whole  lawmaking 
power  is  secured;  precisely  as  though  the  legislature  was 
in  session.  The  bill  has  received  the  concurrence  of  all 
the  functionaries  which  the  Constitution  requires  should 
unite  in  enacting  a  perfect  law.  He  can  not  state  objec- 
tions^ for  there  is  no  public  body  in  existence  to  whom  they 
can  be  submitted.  If  he  neglects  to  act,  which  he  will  of 
course  do  if  the  bill  is  disapproved  of  by  him  it  falls  to 
the  ground  by  the  express  provisions  of  the  Constitution, 
for  the  grounds  of  his  disapproval  can  not  be  passed  upon 
by  the  legislature.  But  if  the  proposed  law  meets  with 
his  approval  there  is  no  reason  why  the  public  will,  ex- 
pressed by  all  the  official  bodies  and  persons  with  whom 
the  Constitution  has  intrusted  the  province  of  making 
laws,  should  fail  of  effect." 

The  same  construction  has  been  criven  in  the  following: 
cases  to  provisions  in  the  State  constitutions  which  did  not 
differ  in  any  respect  material  to  the  present  question  from 
the  provisions  in  the  Constitution  of  the  United  States. 
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Solomon  v.  The  Commissioners  (1870),  41  Georgia  157; 
State  V.  Fagan  (1870),  22  La.  Ann.  545,  549;  Darling  v. 
Boesch  (1885),  67  Iowa  702,  707;  State  v.  Coahoma  Go. 
(1886),  64  Miss.  358,  366,  367;  Dow  v.  Beidelman  (1887), 
49  Ark.  325,  333,  334 ;  Lankford  v.  County  Commissioners 
(1890),  73  Md.  105,  114,  115,  Johnson  v.  Luers  (1916),  129 
Md.  521,  524;  Buryis  v.  Sewell  (1892),  48  Minn.  425,  429, 
430;  Detroit  v.  Chapin  (1895),  108  Mich.  136,  140,  141. 
The  case  of  State  v.  Coahoma,  64  Miss.  358,  supra,  is  espe- 
cially significant  because  it  overruled  a  previous  decision 
to  the  contrary  in  Hardee  v.  Gihhs,  50  Miss.  802,  the  court 
saying  of  that  decision  that  it  "  is  not  supported  by  reason 
or  authority,  and  plainly  shows  a  lack  of  attention  to  or 
comprehension  of  the  language  of  the  constitution." 

In  Connecticut  the  legislature  has  construed  a  clause  in 
the  constitution  of  that  State  precisely  similar  to  the  pro- 
vision in  the  Constitution  of  the  United  States  as  giving 
the  governor  power  to  approve  bills  after  adjournment  and 
within  10  days  of  their  presentation  (Rev.  Stat.  Conn. 
(1887),  sec.  417). 

In  Seven  Hickory  v.  Ellery  (1880),  103  U.  S.  423,  the 
Supreme  Court  had  to  construe  a  provision  in  the  consti- 
tution of  Illinois  which  did  not  differ  for  present  purposes 
from  that  in  the  Constitution  of  the  United  States,  for 
while  the  provision  in  the  constitution  of  Illinois  as  to 
the  adjournment  of  the  legislature  was  that,  in  case  of 
adjournment,  the  bill  should  be  returned  on  the  first  day 
of  the  next  meeting  of  the  legislature  or  be  a  law,  it  did 
not,  any  more  than  the  provision  in  the  Constitution  of  the 
United  States,  cover  the  case  of  approval  by  the  governor. 
The  Supreme  Court  held,  nevertheless,  that  the  governor 
had  power  to  approve  a  bill  within  10  days  of  its  presenta- 
tion to  him  notwithstanding  the  fact  that,  at  the  time  of 
approval,  the  legislature  had  adjourned  sine  die.  The 
Chief  Justice,  delivering  the  opinion  of  the  court,  said 
(103  U.  S.  424,  425)  : 

"  The  single  question  we  have  now  to  consider  is  whether 
a  bill  passed  by  both  houses,  and  presented  to  the  governor 
before  the  legislature  adjourns,  becomes  a  law  when  signed 
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by  the  governor  after  the  session  of  the  legislature  has  been 
terminated  by  an  adjournment,  but  within  10  days  from 
it»  presentation  to  him.  We  have  no  hesitation  in  saying 
it  does.  There  is  certainly  no  express  provision  of  the 
Constitution  to  the  contrary.  All  that  instrument  requires 
is  that,  before  any  bill  which  has  passed  the  two  houses, 
can  become  a  law,  it  shall  be  presented  to  the  governor. 
If  he  approves  it,  he  may  sign  it.  If  he  does  sign  it 
within  the  time,  the  bill  becomes  a  law.  That  is  not  said 
in  so  many  words,  but  is  manifestly  implied.  After  a 
bill  has  been  signed  the  legislature  has  nothing  more  to 
do  with  it.  Undoubtedly,  if  the  legislature  should  be  in 
session  when  the  signing  is  done,  it  would  not  be  inappro- 
priate for  the  governor  to  communicate  his  approval  to  one 
or  both  the  houses ;  but  there  is  nothing  in  the  Constitution 
which  requires  him  to  do  so.  The  filing  of  the  bill  by  the 
governor  in  the  office  of  the  secretary  of  state  with  his 
signature  of  approval  on  it  is  just  as  effectual  in  giving  it 
validity  as  a  law,  as  its  formal  return  to  the  legislature 
would  be.  The  bill  becomes  a  law  when  signed.  Every- 
thing done  after  that  is  with  a  view  to  preserving  the  evi- 
dence of  its  passage  and  approval. 

**  The  other  parts  of  the  article  of  the  Constitution  under 
consideration  relate  only  to  what  is  to  be  done  if  the  gov- 
ernor fails  to  indicate  his  approval  of  the  bill  by  sign- 
ing it." 

This  decision  was  thought  by  Attorney  General  Miller 
to  be  conclusive  as  to  the  power  of  the  President  under  the 
Constitution  of  the  United  States  (20  Op.  503),  and  I  agree 
with  him. 

I  have  therefore  reached  the  conclusion  that,  both  on 
principle  and  by  the  great  weight  of  authority  and  prec- 
edent, you  have  the  power  to  approve  bills  after  adjourn- 
ment sine  die  of  the  Congress  which  has  passed  them  but 
within  10  days  (Sundays  excepted)  after  they  have  been 
presented  to  you. 

Respectfully, 

A.  MITCHELL  PALMER. 

To  che  President. 
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THE    GOVERNMENT'S    RIGHTS    IN    THE    FESSENDEN 

INVENTIONS. 

• 

Onder  a  certain  agreement,  dated  January  9,  1900,  between  the 
Secretary  of  Agriculture  and  Reginald  A.  Fessenden,  the  latter 
granted  to  the  Weather  Bureau  the  right  to  use  his  inventions^ 
for  the  purpose  of  transmitting  official  messages,  but  reserved 
for  himself  all  other  rights  In  such  inventions. 

Department  op  Justice, 

June  19^  1920. 

Sir  :  In  your  letter  of  May  9, 1919,  you  request  my  opin- 
ion on  whether  or  not  the  United  States  Government  can 
legally  assert  the  right  of  use  or  other  license  rights  in 
the  inventions  of  R.  A.  Fessenden  flowing  out  of  his  em- 
ployment in  the  (iovernment  service  "regardless  of  the 
agreements  *  *  ♦  between  him  and  the  Secretary  of 
Agriculture."  In  view  of  your  supplementary  letter  of 
May  7,  1920, 1  interpret  your  question  as  inquiring  broadly 
what  rights,  if  any,  the  United  States  has  in  the  Fessen- 
den inventions  referred  to  and  intended  to  be  included  in 
the  agreements. 

The  documents  you  have  placed  before  me  are  three: 
(1)  An  agreement  between  James  Wilson,  Secretary  of 
Agriculture,  and  Fessenden,  dated  January  9,  1900;  (2) 
an  instrument  dated  March  6, 1902,  executed  by  Fessenden 
and  purporting  to  convey  certain  rights  to  the  United 
States  Weather  Bureau;  and  (3)  a  similar  instrument 
under  date  of  June  3,  1904,  similarly  executed.  These 
documents  are  as  follows: 

"(1) 

"United  States  Department  op  Agriculture. 
"Office  of  the  Secretary. 

"Articles  of  agreement  entered  in  this  ninth  day  of 
January,  nineteen  hundred,  between  James  Wilson,  Sec- 
retary of  Agriculture,  for  and  on  behalf  of  the  Weather 
Bureau,  U.  S.  Department  of  Agriculture,  party  of  the 
first  part,  and  Reginald  A.  Fessenden,  professor,  Western 
University  of  Pennsylvania,  Allegheny,  Pa. 
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"  This  agreement  witnesseth :  That  the  said  James  Wil- 
son, Secretary  of  Agriculture,  for  and  on  behalf  of  the 
United  States  of  America,  and  the  said  Reginald  A.  Fes- 
senden,  have  mutually  agreed,  and  by  these  presents  do 
mutually  covenant  and  agree  to  and  with  each  other,  as 
follows : 

"That  in  view  of  said  Fessenden  being  given  employ- 
ment in  the  Weather  Bureau  for  one  year  at  a  salary  of 
$3,000  per  annum;  the  employment  (if  necessary)  in  the 
Weather  Bureau  for  one  year  at  a  salary  of  $1,200  of  some 
person  to  be  named  by  him;  the  purchase  of  such  appa- 
ratus, supplies,  etc.,  by  the  Government  as  may  be  con- 
sidered necessary  by  the  Chief  of  the  Weather  Bureau, 
said  property  to  belong  to  the  Weather  Bureau;  the  de- 
tail for  one  year  of  two  employees  of  the  Weather  Bureau 
to  assist  in  conducting  the  experiments,  without  expense 
to  the  said  Fessenden,  whatever  inventions  are  made  by 
the  said  Fessenden,  or  that  have  been  made  by  him,  ap- 
plying to  the  wireless  transmission  of  electric  signals  shall 
be  immediately  patented  by  him  at  his  expense  and  the 
right  to  use  said  inventions  given  to  the  Weather  Bureau, 
Department  of  Agriculturee,  for  transmission  over  land 
and  sea  of  official  messages  without  charge,  except  for  the 
apparatus  at  actual  cost  of  manufacture;  the  Weather 
Bureau  being  further  empowered  to  manufacture  the  ap- 
paratus for  its  own  use  if  so  desired ;  and  said  Fessenden 
hereby  reserves  all  other  commercial  rights  and  privileges . 
accruing  from  said  invention. 

"In  witness  whereof  the  undersigned  have  hereunto 
placed  their  hands  and  seals  on  the  date  first  hereinbefore 
written. 

*' James  WiiiSON.  [seal.] 

^^ Secretary  of  Agriculture. 

"  Reginald  A.  Fessenden."     [seal.] 

**  Witnesses : 

"John  A.  Brashear, 
**Ja^ies  W.Wilson." 
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(Executed  in  duplicate.) 
(CJopy)   (K) 
2-392. 

**  Received  for  record  March  8,  1902  .  .  .  and  recorded 
in  Liber  K  64,  page  492,  of  transfers  of  patents. 

"In  testimony  whereof  I  have  caused  the  seal  of  the 
Patent  Office  to  be  hereunto  affixed. 

"  Exd.  "  F.  I.  Allen, 

**  E.  H.  G.  "  Commissioner  of  PatentsJ*^ 


"(2.) 


"Whereas,  I,  Reginald  A.  Fessenden,  formerly  of  the 
city  of  Allegheny,  County  of  Allegheny,  State  of  Pennsyl- 
vania, and  now  a  resident  of  Manteo,  in  the  County  of 
Dare,  State  of  North  Carolina,  have  invented  certain  new 
and  useful  improvements  in  Methods  and  Apparatus  for 
Wireless  Telegraphy,  for  which  I  have  filed  applications 
for  Letters  Patent  of  the  United  States,  ten  in  number,  up 
to  the  date  hereof ;  and  whereas  the  United  States  Weather 
Bureau,  Department  of  Agriculture,  is  desirous  of  acquir- 
ing the  right  and  license  to  manufacture  and  use  the  in- 
ventions described  in  said  applications  for  the  purpose  of 
transmission  of  official  messages  of  said  Weather  Bureau 
over  land  and  sea ; 

"  Now,  these  presents  witness,  that  for  and  in  considera- 
tion of  the  sum  of  one  dollar  to  him  in  hand  paid  by  the 
said  United  States  Weather  Bureau,  the  receipt  of  wliich 
is  hereby  acknowledged,  and  in  consideration  of  moneys 
paid  to  the  said  Reginald  A.  Fessenden  in  accordance  with 
an  agreement  dated  January  9th,  1900,  between  the  said 
United  States  Weather  Bureau  and  the  said  Reginald  A. 
Fessenden,  I,  the  said  Reginald  A.  Fessenden,  do  hereb}' 
Ucense  and  empower  the  said   United   States  Weather 
Bureau,  Department  of  Agriculture,  to  use  the  inven- 
tions  described    and    claimed    in    said    applications    for 
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Letters  Patents  for  the  purpose  of  transmission  over 
land  and  sea  of  official  messages  of  said  United  States 
Weather  Bureau,  but  for  no  other  purpose,  without  further 
charge  or  expense,  except  for  the  apparatus  at  actual  cost 
of  manufacture,  the  United  States  Weather  Bureau  being 
further  empowered  and  licensed  hereby  to  manufacture  the 
necessary  apparatus  for  this  purpose  for  its  own  use,  if 
so  desired,  as  provided  in  and  by  the  aforesaid  agreement. 
And  I,  Reginald  A.  Fessenden,  hereby  further  agree  to 
execute  and  deliver  immediately  upon  the  issue  of  Letters 
Patent  on  said  applications,  or  any  of  them,  all  instru- 
ments and  writing  necessary  to  grant  and  convey  to  the 
United  States  Weather  Bureau,  Department  of  Agricul- 
ture, the  rights  hereinbefore  mentioned  and  to  carry  into 
effect  the  aforesaid  agreement. 

"This  is  to  be  understood  as  in  no  way  waiving  the 
rights  of  the  United  States  Weather  Bureau,  Department 
of  Agriculture,  to  use  in  the  manner  and  for  the  purposes 
stated  other  inventions  pertaining  to  Wireless  Telegraphy 
which  may  be  secured  to  him  by  any  Letters  Patents  on.  ap- 
plications which  may  be  made  by  him  subsequent  to  the 
execution  of  this  agreement. 

"Witness  my  hand  this  6th  day  of  March,  1902,  at 
Manteo,  North  Carolina,  in  the  presence  of  two  attesting 
witnesses. 

"  Reginald  A.  Fessenden. 
"  Ebenezer  T.  Turner, 
"William  T.  Lathrop,  M^^tnesses. 


"(3.) 


**  Whereas  I,  Reginald  A.  Fessenden,  formerly  of  the 
City  of  Allegheny,  County  of  Allegheny,  State  of  Pennsyl- 
vania, and  now  a  resident  of  the  District  of  Columbia, 
have  invented  certain  new  and  useful  improvements  in 
Methods  and  Apparatus  for  Wireless  Telegraphy,  for 
which  Letters  Patent  of  the  United  States,  numbered  as 
follows,  have  been  issued  up  to  the  date  hereof:  727,331 
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of  May  5,  1903;  12,115  of  May  26,  1903  (Reissue)  ;  731,029 
of  June  16,  1903;  12,168  and  12,169  of  November  10,  1903; 
753,863  of  March  8,  1904;  and  whereas  the  United  States 
Weather  Bureau,  Department  of  Agriculture,  is  desirous 
of  acquiring  the  right  and  license  to  manufacture  and  use 
the  inventions  described  in  said  Letters  Patent  for  the  pur- 
pose of  transmission  over  land  and  sea  of  official  messages 
of  said  United  States  Weather  Bureau,  Department  of 
Agriculture ; 

"  Now  these  presents  witnesseth.  That  for  and  in  con- 
sideration of  the  sum  of  one  dollar  to  him  in  hand  paid 
by  the  said  United  States  Weather  Bureau,  Department 
of  Agriculture,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  in  consideration  of  moneys  paid  to  the  said 
B^ginald  A.  Fessenden,  in  accordance  with  an  agreement 
dated  January  9,  1900,  between  the  said  United  States 
\veather  Bureau,  Department  of  Agriculture,  and  the  said 
Reginald  A.  Fessenden,  I,  the  said  Reginald  A.  Fessenden, 
do  hereby  license  and  empower  the  said  United  States 
Weather  Bureau,  Department  ot  Agriculture,  to  use  the 
inventions  described  and  claimed  in  said  Letters  Patehts 
for  the  purpose  of  transmission  over  land  and  sea  of  offi- 
cial messages  of  said  United  States  Weather  Bureau,  De- 
partment of  Agriculture,  but  for  no  other  purpose,  without 
further  charge  or  expense,  except  for  the  apparatus  at 
actual  cost  of  manufacture,  the  United  States  Weather 
Bureau,  Department  of  Agriculture,  being  further  em- 
powered and  licensed  hereby  to  manufacture  the  neces- 
sary apparatus  for  this  purpose  for  its  own  use,  if  so  de- 
sired, as  provided  in  and  by  the  aforesaid  agreement. 

"  This  is  to  be  understood  as  in  no  way  waiving  the 
rights  of  the  United  States  Weather  Bureau,  Department 
of  Agriculture,  to  use  in  the  manner  and  for  the  purposes 
stated  other  inventions  pertaining  to  wireless  telegraphy 
which  may  be  secured  to  Reginald  A.  Fessenden  by  any 
Letters  Patents  on  applications  which  may  be  made  by 
him  subsequent  to  the  execution  of  this  agreement. 

"And  I,  Reginald  A.  Fessenden,  hereby  amend  accord- 
mgly  the  license  granted  by  me  to  the  United  States 
Weather  Bureau,  Department  of  Agriculture,  on  March 
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G,  1902,  on  my  original  applications  for.  Letters  Patent, 
recorded  in  Liber  K,  64,  pages  491  and  492. 

^^  Witness  my  hand  this  2nd  day  of  June,  1904,  in  the 
City  of  Washington,  District  of  (Columbia,  in  the  presence 
of  two  attesting  witnesses. 

^Reginald  B.  Fessenden. 
"  Witnesses : 

A.  E.  Ha  WOOD. 
Jessie  E.  Bent.'' 

My  answer  to  your  question  is  that  in  my  opinion  it 
is  impossible  to  disregard  the  agreement  between  Fessen- 
den and  the  Secretary  of  Agriculture;  and  that  whatever 
rights  the  United  States,  or  any  of  its  departments,  pos- 
sess in  the  inventions  referred  to  are  founded  upon  and 
circumscribed  by  the  agreement. 

In  the  absence  of  such  limitations  as  the  agreement  con- 
tains, rights  in  the  inventions  of  Fessenden  might  have 
inured  to  the  United  States  in  a  diflFerent  measure,  perhaps 
in  the  form  of  "  shop-right  "  or  implied  license.  It  is  un- 
necessary, however,  for  me  to  enter  upon  a  discussion  of 
this  question  at  this  time.  A  specific  limiting  agreement 
was  entered  into  between  Fessenden  and  the  Secretary  of 
Agriculture.  Such  being  the  case  it  is  clear  to  me  in  the 
present  circumstances  that  unless  the  law  be  such  that 
the  mere  entry  of  a  person  into  Government  employ  of  this 
nature  invalidates  any  limiting  contract  he  may  make  with 
the  Government  with  reference  to  rights  in  his  inventions, 
such  a  contract  must  be  treated  with  the  same  respect  and 
accorded  the  same  force  and  effect  as  would  be  the  case 
were  it  entered  into  between  an  employee  (or  prospective 
employee)  and  a  private  employer.  There  is  no  doubt 
that  a  person  may  enter  into  such  contractural  relations 
with  a  private  employer  with  reference  to  his  inventions 
made  during  or  before  the  employment,  as  he  and  his  em- 
ployer may  see  fit,  and  that  both  parties  are  to  be  strictly 
governed  by  their  agreement ;  and  that  such  agreement  may 
properly  change,  limit,  or  replace  whatever  rights  the  em- 
ployer might  have  acquired  in  such  inventions  by  opera- 
tion of  law  in  the  absence  of  any  such  specific  agreement. 
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I  do  not  see  that  the  Government  differs  from  a  private 
employer  in  such  a  situation  as  your  question  presents. 
The  "  shop-right "  which  in  certain  circumstances  may  ac- 
crue to  an  employer  in  his  employee's  invention  is  founded 
in  a  contractual  relation  implied  from  the  circumstances. 
{McClurg  v.  Kingaland^  1  How.  202;  Solomons  v.  V,  5., 
137  U.  S.  342;  McAleer  v.  U.  S.,  150  U.  S.  424;  Lane  <6 
Bodley  Co.  v.  Locke,  150  U.  S.  193 ;  Gill  v.  U.  S.,  160  U.  S. 
426;  Barber  v.  National  Carbon  Co.,  129  Fed.  370;  Wilson 
V.  Amer.  Circular  Loom  Co.,  187  Fe<J.  840 ;  Mix  v.  National 
Envelope  Co.,  244  Fed.  823 ;  Robinson  on  Patents,  sec.  832 
and  cases  citexl.)  Whether  or  not  this  implied  contrac- 
tual relation  be  translated  in  terms  of  "  acquiescence '' 
or  resultant  estoppel  (see  Walker  on  Patents,  sec.  313a, 
and  cases  cited),  clearly  the  implied  contract  or  supposed 
acquiescence  may  be  altered  or  displaced  by  an  express 
substitute  agreement  or  a  novation  between  the  parties.  It 
has  even  been  said  that  "  an  express  license  and  an  im- 
plied license  can  not,  in  the  nature  of  things,  coexist.'* 
{Hazen  v.  Wareham,  242  Fed.  642,  647.) 

My  investigations  have  uncovered  no  law,  statutory  or 
otherwise,  that  would,  in  my  opinion,  in  any  manner  in- 
validate or  diminish  the  effect  of  the  Fessenden- Wilson 
agreement.  Consequently,  since  the  contract  clearly  con- 
templates definite  circumscription  and  limitation  of  the 
rights  the  Government  is  to  acquire  in  the .  premises,  I 
can  come  to  no  other  conclusion  but  that  whatever  rights 
the  United  States  may  possess  in  the  Fessenden  inventions 
contemplated  by  said  contract  are  merely  those  rights 
specifically  set  forth  in  the  contract,  and  that  they  are 
limited  by  those  clauses  of  the  instrument  which  are 
clearly  intended  to  have  that  effect. 

The  question  of  whether  or  not  the  Secretary  of  Agri- 
culture originally  had  authority  to  employ  Fessenden 
under  this  contract  has  been  raised,  but  does  not  seem  to 
be  now  in  point.  The  fact  is,  he  did  so  employ  him ;  Fes- 
senden entered  the  Government's  employ  in  accordance 
with  the  contract  and  received  his  pay  as  provided  for  by 
its  terms.    So  far  as  concerns  his  employment  and  pay, 
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the  contract  is  therefore  executed  and  completed  and  it  is 
futile  to  discuss  the  moot  question  of  whether  or  not  it 
was  properly  entered  into.  If  it  was  ultra  vires  of  Wil- 
son so  to  employ  Fessenden,  certainly  the  Government  can 
claim  no  greater  rights  arising  from  the  employment  than 
the  terms  of  the  contract  of  employment  set  forth. 

I  proceed,  then,  to  what  I  deem  the  vital  question,  viz, 
what  the  parties  intended  in  entering  into  the  contract, 
hereinbefore  set  out  in  full. 

Though  perhaps  inartistically  drawn,  this  contract 
plainly  sets  forth  that  Fessenden,  in  consideration  of  be- 
ing employed  at  a  stipulated  salary  in  the  Weather  Bureau, 
and  for  other  considerations  not  necessary  to  discuss, 
agreed  to  grant  the  Weather  Bureau  a  license  to  use  "  what- 
ever inventions  are  made  by  the  said  Fessenden,  or  that 
have  been  made  by  him."  Fessenden  evidently  intended 
to  grant,  and  the  Government  intended  to  receive,  only 
such  rights  in  his  inventions  as  those  explicitly  delineated 
in  the  agreement  which  contemplates  merely  what  quoting 
from  the  document  shows:  "the  right  to  use  said  inven- 
tions (is)  given  to  the  Weather  Bureau  ♦  ♦  ♦  for  trans- 
mission over  land  and  sea  of  oflScial  messages  *  *  *,  and 
said  Fessenden  hereby  reserves  all  other  commercial  rights 
and  privileges    *    *    *." 

There  is  no  ambiguity  or  uncertainty  as  to  what  the 
agreement  means.  It  is  an  agreement  to  grant  merely  the 
right  to  make  a  particular  designated  use  of  his  inven- 
tions. It  is  distinctly  not  a  license  to  the  United  States 
broadly  or  as  a  whole,  but  is  limited  solely  to  the  Weather 
Bureau.  It  is  evident  from  the  general  purport  of  the 
agreement  that  Fessenden  intended,  and  that  the  Secretary 
of  Agriculture  acquiesced  in  this  intention,  to  reserve  for 
himself  all  other  rights  in  his  inventions.  Despite  the 
rather  loose  wording  of  some  portions  of  the  agreement,  it 
is  impossible  for  me  to  come  to  any  other  conclusion  with- 
out placing  a  strained  construction  upon  the  words  of  the 
instrument. 

Fessenden's  intent  in  the  matter  is  exemplified  in  the 
two  subsequent  documents  dated  March  6,  1902,  and  June 
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2,  1904,  wherein  in  unmistakable  terms  he  granted  to  the 
Weather  Bureau  only  specific  rights  under  certain  of  his 
inventions  contemplated  by  the  original  agreement  for 
such  strictly  limited  purposes  as  were  clearly  in  view  of 
the  parties  to  the  original  agreement.  It  seems  to  me  that 
the  terms  of  these  two  subsequent  grants  are  correctly  based 
upoh  and  in  accordance  with  the  evident  intent  of  the  par- 
ties to  the  agreement  of  1900. 

The  appearance  of  the  word  "  commercial "  seems  to  me 
the  only  feature  of  the  agreement  which  by  any  chance 
could  raise  a  doubt  as  to  the  intent  of  the  parties  to  limit 
the  Government's  rights  wholly  to  the  Weather  Bureau, 
and  merely  to  that  bureau  for  the  single  purpose  of  trans- 
mitting official  messages.  Looking  at  the  agreement  as  a 
whole,  however,  it  is  quite  evident  that  in  view  of  the 
ppecific  designation  of  the  Weather  Bureau,  coupled  with 
the  succinct  limitation  even  upon  such  rights  as  the  Weather 
Bureau  might  acquire,  the  term  "  commercial "  must  merely 
be  regarded  as  inept  or  unnecessary:  Certainly  a  much 
more  natural  construction  than  the  alternate  one  whereby 
the  particular  designation  of  the  Weather  Bureau  and  the 
precise  purposes  for  which  said  bureau  might  use  the  inven- 
tions, must  be  enlarged  and  transformed  to  include  the 
entire  United  States  as  a  whole.  Had  it  been  intended  that 
the  United  States  as  a  whole,  or  that  departments  other 
than  the  Weather  Bureau  should  participate  in  the  free 
use  of  Fessenden'S  inventions,  it  is  hardly  conceivable  that 
the  contracting  parties  should  have  named  the  Weather 
Bureau  specifically  and  omitted  the  others. 

I  note  that  the  Judge  Advocate  General,  in  his  opinion 
dated  January  30,  1920,  arrives  at  the  same  conclusion  and 
proceeds  further  to  discuss  the  effect  of  the  agreement  in 
case  of  the  transfer  of  Weather  Bureau  functions  to  some 
other  governmental  department.  I  do  not  understand 
this  question  to  be  before  me,  and  it  is  therefore  inappro- 
priate  that  I  should  treat  it  in  this  opinion. 
Respectfully, 

A.  MITCHELL  PALMER, 
To  the  Secretary  or  War. 
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INCOME  TAX— SALARIES  OF  FEDERAL  JUDGES  APPOINTED 
AtrrER  PASSAGE  OF  ACT  LEVYING  SUCH  TAX. 

The  salaries  of  the  Judges  of  the  Supreme  and  inferior  courts  of 
the  United  States  appointed  subsequent  to  the  enactment  of 
the  Revenue  Act  of  1918  are  subject  to  the  income  tax  imposed 
by  that  Act     (40  Stat  1057,  1065.) 

Department  or  Justice, 

June  21^  1920. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
request  to  be  advised  whether,  in  view  of  the  Supreme 
Court's  decision  in  the  case  of  Evans  v.  Gore^  to  refrain 
from  the  collection  of  income  taxes  under  the  Revenue  Act 
of  1918  (40  Stat.  1057,  1065),  from  judges  and  the  Presi- 
dent taking  office  after  the  passage  of  the  Act  as  well  as 
from  those  in  office  when  the  law  was  passed. 

In  the  opinion  of  the  solicitor  accompanying  your  re- 
quest certain  quotations  are  made  from  the  opinion  of  the 
court  in  the  case  above  referred  to  as  indicating  that  the 
court  intended  to  hold  that  the  salary  of  no  Federal  judge 
could  constitutionally  be  included  in  his  taxable  income 
regardless  of  whether  he  became  a  judge  before  or  after 
the  passage  of  the  Act.  I  do  not  think,  however,  that 
anything  that  was  said  in  that  opinion  can  fairly  bear  thi^ 
construction.  That  question  was  not  before  the  court. 
The  judge  then  contesting  the  constitutionality  of  the  law 
was  appointed  many  years  ago,  and  the  rights  of  one  ap- 
pointed subsequent  to  the  enactment  of  the  law  were  in  no 
wise  involved.  The  only  question  was  whether  the  re- 
quirement that  a  judge's  salary  should  be  included  in  his 
taxable  income  was,  within  the  meaning  of  the  Constitu- 
tion, a  diminution  of  his  compensation  as  it  had  been 
fixed  by  Act  of  Congress  prior  to  the  enactment  of  this  ta^ 
law.  Congress  has  the  same  power  to  fix  the  compensa- 
tion of  judges  that  it  has  to  levy  taxes,  except  that  it  ha_ 
no  power  during  the  term  of  office  of  a  judge  to  fix  hm 
compensation  at  a  sum  less  than  it  was  when  he  became 
judge.  The  eflFect  of  the  recent  decision  is  to  hold  that  tK 
levying  of  a  tax  upon  the  compensation  thus  fixed  is^ 
diminution  of  that   compensation   in   the  constitutio] 
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sense.  In  fixing  the  compensation,  however,  which  judges 
hereafter  appointed  shall  receive,  there  is  no  limitation 
upon  the  power  of  Congress.  It  may  fix  the  compensation 
of  such  judges  at  a  figure  less  than  that  now  received  by 
judges  of  the  same  rank,  and  which  the  latter  will  be  en- 
titled to  receive  during  the  remainder  of  their  service.  In 
fixing  such  compensation,  I  see  no  reason  why  Congress 
may  not  say  that  the  compensation  shall  be  a  certain 
amount  less  a  fixed  percentage  thereof  which  shall  he  paid 
or  retained  as  an  income  tax.  When,  therefore,  after  the 
salary  of  the  judges  has  been  fixed  by  law  and  another  Act 
has  been  passed  making  those  salaries  subject  to  a  fixed 
and  definite  income  tax,  a  judge  who  is  appointed  takes 
his  office  with  his  actual  compensation  fixed  at  the  amount 
of  the  salary  less  the  amount  of  income  tax.  Upon  assum- 
ing the  duties  of  the  office  he  is  entitled  to  receive  no  more 
than  this;  and  when  he  pays  the  tax  previously  fixed  by 
law  there  has  been  no  diminution  of  the  compensation  to 
which  he  was  entitled  at  the  beginning  of  his  term  of 
service.  I  am  unable  to  see,  therefore,  that  there  is  any- 
thing in  the  recent  opinion  of  the  Supreme  Court  which 
relieves  a  judge  appointed  since  the  enactment  of  the  in- 
come tax  law  from  paying  the  tax  imposed  by  that  law. 
Respectfully, 

WM.  L.  FRIERSON, 
Acting  Attorney  General. 

To  the  Secretary  of  the  Treasury. 


INCOME  TAX— ENEMY  TRUSTS. 

As  to  enemy  property  conveyed  to  or  seized  by  the  AUen  Property 
Cnstodian,  the  Custodian  is  not  such  a  trustee  or  fiduciary  as 
is  required  by  the  law  to  make  returns  or  pay  income  taxes;  he 
is  merely  an  oflicial  or  agent  of  the  Government. 

Before  enemy  trusts  are  returned  to  their  former  owners,  the 
Treasury  Department  may  ascertain  the  taxes  due  on  the  income 
which  accrued  on  such  property  during  the  time  it  was  held  by 
the  Alien  Property  Custodian  and  require  them  to  be  paid. 
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Department  of  Justice, 

June  21, 1920. 

Sib  :  A  reply  to  your  letter  of  Januan*  17, 1920,  has  been 
unavoidably  delaye<l.     You  request  an  opinion  as  to — 

"Whether,  in  those  cases  in  which  trusts  are  to  be  re- 
turned to  their  former  resi>ective  owners,  the  Commissioner 
of  Internal  Revenue  has  a  right  to  demand  from  the  Alien 
Proi>erty  Custodian  PVleral  taxes  accruing  upon  property 
of  enemies  after  the  issuance  of  the  Alien  Property  Cus- 
todian's demand  and  while  it  is  in  his  custody,  actual  or 
constructive." 

I  understand  that  the  taxes  in  question  are  the  income 
taxes  levied  hv  sections  210  and  211  of  the  Revenue  Act 
of  1018  (40  Stat.  1062),  and  by  similar  provisions  of  pre- 
vious Acts.  Section  219(a)  of  the  Act  of  1918  is  as  fol- 
lows : 

"That  the  tax  iinjwsed  by  sections  210  and  211  shall 
apply  to  the  income  of  estates  or  of  any  kind  of  property 
held  in  trust,  including — 

"(1)  Income  received  by  estates  of  deceased  persons  dur- 
ing the  period  of  administration  or  settlement  of  the 
estate; 

"(2)  Income  accumulated  in  trust  for  the  benefit  of  un- 
born or  unascertained  persons  or  persons  with  contingent 
interests; 

"(3)  Income  held  for  future  distribution  under  the 
tenns  of  the  will  or  trust;  and 

"(4)  Income  which  is  to  l)e  distributed  to  the  bene- 
ficiaries periodically,  whether  or  not  at  regular  intervals, 
and  the  income  collected  by  a  guardian  of  an  infant  to  be 
held  or  distributed  as  the  court  may  direct."    (40  Stat.  1071). 

In  such  cases  it  is  made  the  duty  of  the  fiduciary  or 
trustee  to  make  return  of  income  and  pay  the  taxes.  The 
question  is  whether  property  conveyed  to  or  seized  by  the 
custodian  of  alien  property  is  held  in  trust  within  the 
meaning  of  section  219,  so  that  the  custodian  may  be 
required  to  pay  taxes  on  the  net  income  derived  from 
property  or  estates  in  his  control.  The  Solicitor  of  Inter- 
nal Revenue,  in  his  opinion  accompanying  your  request, 
correctly  says  that  nowhere  in  the  Trading  with  the  Enemy 
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Act  or  in  the  revenue  acts  is  the  income  which  accrues  upon 
property  while  it  is  in  the  custody  of  the  Alien  Property 
Custodian  made  specifically  liable  to  tax,  and  that,  on  the 
other  hand,  there  is  no  provision  relieving  such  income 
from  taxation.  He  thinks,  however,  the  purpose  to  tax 
such  income  is  to  be  implied  from  various  provisions  of  the 
revenue  laws.  There  can  be  no  doubt,  I  think,  that  in  the 
event  property  in  the  hands  of  the  custodian  is  returned 
to  the  former  owner  and  the  amount  so  returned  includes 
any  income  derived  from  the  property  while  in  the  control 
of  custodian  the  Government  is  entitled  to  collect  the  tax 
on  such  income.  The  specific  question,  however,  is  whether 
the  custodian  is  required  by  the  law  to  pay  this  tax  or 
whether  the  Government  must  require  the  former  owner 
upon  the  return  of  his  property  to  pay  it.  The  solicitor 
says  that  the  question  is  whether  the  Alien  Property  Cus- 
todian is  trustee  for  the  person  whose  property  has  been 
taken  or  for  the  United  States.  He  reaches  the  conclusion 
that  the  custodian  is  a  trustee  for  the  person  whose  prop- 
erty has  been  taken  in  such  a  sense  as  to  make  it  his  duty 
to  pay  the  taxes.    I  am  unable  to  concur  in  this  conclusion. 

The  Trading  with  the  Enemy  Act  authorizes  the  Presi- 
dent of  the  United  States  to  take  over  for  the  United 
States  property  of  alien  enemies.  The  custodian  is  created 
by  that  Act  an  officer  of  the  United  States  Government, 
and  his  duties,  generally  speaking,  are  to  be  the  represent- 
ative or  agent  of  the  President  in  exercising  the  authority 
conferred  by  the  Act.    Section  6  provides  : 

"  That  the  President  is  authorized  to  appoint,  prescribe 
the  duties  of,  and  fix  the  salary  (not  to  exceed  $5,000  per 
annum)  of  an  official  to  be  known  as  the  alien  property 
custodian,  who  shall  be  empowered  to  receive  all  money 
and  property  in  the  United  States  due  or  belonging  to  an 
enemy  or  ally  of  enemy,  which  may  be  paid,  conveyed, 
transferred,  assigned,  or  delivered  to  said  custodian  under 
the  provisions  of  this  Act;  and  to  hold,  administer,  and 
account  for  the  same  under  the  general  direction  of  the 
President  and  as  provided  in  this  Act.     (40  Stat.  415.) 

Thus,  he  is  not  described  as  a  trustee  but  as  an  official. 
It  is  true  that  for  the  purpose  of  enabling  him  to  perform 
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his  official  duties,  he  is  given  the  powers  of  a  common-law 
trustee,  but  these  powers  are  given  only  in  respect  of 
property,  other  than  money,  which  may  come  into  his 
hands.    The  provision  contained  in  section  12  is : 

"  The  alien  property  custodian  shall  be  vested  with  all 
the  powers  of  a  common-law  trustee  in  respect  of  all 
property,  other  than  money,  which  shall  come  into  his 
possession  in  pursuance  of  the  provisions  of  this  Act,  and, 
acting  under  the  supervision  and  direction  of  the  Presi- 
dent, and  under  such  rules  and  regulations  as  the  President 
shall  prescribe,  may  manage  such  property  and  do  any  act 
or  things  in  respect  thereof  or  make  any  disposition 
thereof  or  of  any  part  thereof,  by  sale  or  otherwise,  and 
exercise  any  rights  which  may  be  or  become  appurtenant 
thereto  or  to  the  ownership  thereof,  if  and  when  necessary 
to  prevent  waste  and  protect  such  property  and  to  the 
end  tliat  the  interests  of  the  United  States  in  such  property 
and  rights  or  of  such  person  as  may  ultimately  become 
entitled  thereto,  or  to  the  proceeds  thereof,  may  be  pre- 
served and  safeguarded."     (40  Stat.  423.) 

1  do  not  think  that  this  provision  constitutes  the  cus- 
todian a  trustee  for  any  person  who  may  ultimately  be- 
come entitled  to  or  have  an  interest  in  the  property.  The 
property  is  taken  over  by  the  United  States,  to  be  held  and 
finally  disposed  of  only  as  Congress  may  hereafter  direct. 
The  custodian  is  merely  an  official  of  the  Government  or 
the  agent  of  the  President  in  taking  over  and  preserving 
the  property.  But  even  if  it  could  be  said  that,  so  far  as 
the  powers  of  a  common-law  trustee  are  exercised,  the  cus- 
todian is  to  be  treated  as  a  trustee  for  any  one  other  than 
the  United  States  this  would  avail  but  little  in  the  present 
inquiry,  for  such  powers  are  expressly  confined  to  property 
other  than  money.     As  to  money,  section  12  provides : 

"  That  all  moneys  (including  checks  and  drafts  payable 
on  demand)  paid  to  or  received  by  the  alien  property  cus- 
todian pursuant  to  this  Act  shall  be  deposited  forthwith  in 
the  Treasury  of  the  United  States,  and  may  be  invested 
and  reinvested  by  the  Secretary  of  the  Treasury  in  United 
States  bonds  or  United  States  certificates  of  indebtedness, 
under  such  rules  and  regulations  as  the  President  shall 
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prescribe  for  such  deposit,  investment,  and  sale  of  securi- 
ties ;  and  as  soon  after  the  end  of  the  war  as  the  President 
shall  deero  practicable,  such  securities  shall  be  sold  and 
the  proceeds  deposited  in  the  Treasury."     (40  Stat.  423.) 

It  will  be  seen  that,  as  to  money  the  sole  authority  given 
to  the  custodian  is  to  receive  it  and  pass  it  on  to  the  Treas- 
ury. When  paid  into  the  Treasury,  such  money  may  be 
invested  in  interest-bearing  bonds,  but  the  custodian  is 
not  charged  with  the  duty  of  making  such  investments,  and 
the  income  derived  from  them  does  not  come  into  his  hands 
at  all.  As  to  any  income  derived  from  property  seized 
and  promptly  sold  and  the  proceeds  invested,  it  is  re- 
ceived not  by  the  custodian  but  by  the  officers  of  the  Treas- 
ury Department.  The  custodian  does  not  even  know  what 
income  is  derived  from  such  investments.  Money  received 
by  the  custodian,  including  checks  and  drafts,  whether  in- 
come or  the  proceeds  of  property  sold,  is  directed  to  be  at 
once  turned  over  to  the  Treasury.  The  direction  is  ex- 
plicit, and  the  custodian  is  given  no  authority  to  do  any- 
thing else  with  it.  Whatever  net  income  the  custodian  re- 
ceives from  property  under  his  control  comes  to  him,  of 
course,  as  money.  To  say  that  out  of  such  money  he  must 
pay  income  taxes  would  be  to  require  him  to  make  a  dis- 
position of  funds  coming  to  his  hands  different  from  that 
expressly  required  by  the  Act  of  Congress. 

I  am  of  opinion  that  property  seized  and  held  by  the 
custodian  is  seized  and  held  by  the  United  States  through 
the  custodian  as  the  official  or  agent  designated  by  law  to 
act  for  the  President  in  that  regard.  I  am  further  of  the 
opinion  that  the  United  States  takes  possession  of  such 
property  to  make  such  use  of  it  as  Congress  may  hereafter 
dii-ect  and  that  it  can  not  be  said  to  be  property  held  in 
trust  within  the  meaning  of  the  Revenue  Act.  I  am  also  of 
opinion  that  the  custodian  is  not  a  trustee  or  fiduciary  as  is 
required  by  the  law  to  make  tax  returns  or  pay  income 
taxes,  but  that  he  is  merely  an  official  or  agent  of  the 
Government. 

This  does  not  mean  that  if  property  or  income  shall  be 
returned  to  the.  former  owners,  and  the  amounts  received 
by  them  include  any  income  that  may  have  accrued  during 
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the  time  the  property  was  held  by  the  custodian,  such 
former  owners  are  not  liable  for  income  taxes.  Undoubt- 
edly, before  paying  out  any  funds  which  represent  such 
income  the  Treasury  Department  may  ascertain  the  taxes 
due  thereon  and  require  them  to  be  paid.  I  merely  mean 
to  say  that,  in  my  opinion,  the  law  does  not  require  the 
custodian  to  make  such  returns  or  pay  such  taxes. 
Respectfully, 

WM.  L.  FRIERSON, 

Acting  Attorney  General. 

To  the  Secretary  of  the  Treasury. 


WAR  RISK  INSURANCE  ACT— REGULATION  DEFINING  CER- 
TAIN TERMS  USED  IN  SAID  ACT. 

A  regulation  is  in  accord  with  the  law  which  defines  the  terms 
"brother,"  "sister,"  "uncles,"  "aunts,"  "nephews,"  "nieces," 
"  brothers-in-law,"  and  "  sisters  in-law,"  as  used  in  the  War 
Risk  Insurance  Act  of  December  24,  1919,  as  follows : 

1.  When  the  father  or  mother  of  a  child  in  the  military  or  navui 
service  has  for  a  period  of  not  less  than  one  year  at  any  time 
prior  to  such  child's  enlistment  or  induction  stood  in  loco 
parentis  to  another  member  of  his,  her,  of  their  household,  such 
other  member  of  such  household  shall  be  deemed  to  be  a  brother 
or  sister  of  the  child  in  the  military  or  naval  service. 

2.  The  terms  "  uncles,"  "  aunts,"  "  nephews,"  and  "  nieces,"  shall 
be  deemed  to  include  only  such  relations  by  blood. 

3.  The  term  "brother-in-law"  shall  be  deemed  to  include  the 
brother  of  a  wife,  brother  of  a  husband,  and  the  husband  of  a 
sister. 

4.  The  term  "  sister-in-law  "  shall  be  deemed  to  include  the  sister 
of  a  husband,  the  sister  of  a  wife,  and  the  wife  of  a  brother. 

6.  A  relationship  by  marriage  shall  not  be  deemed  to  be  terminated 
by  death  or  divorce  if  there  is  issue  surviving. 

Department  of  Justice, 

Jun€  21^  1920. 

Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your  re- 
quest for  an  opinion  as  to  whether  certain  proiK>se(l  regu- 
lations under  sections  4  and  13  of  the  Act  of  December 
24,  1919,  entitled  "An  act  to  amend  and  modify  the  War 
Rick  Insurance  Act,"  are  authorized.    The  proposed  regu- 
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lations  are  intended  to  define  certain  terms  used  in  the 
Act  mentioned  and  are  as  follows : 

"  By  virtue  of  the  authority  conferred  in  section  13  of 
the  War  Risk  Insurance  Act  the  following  regulation  is 
issued  relative  to  the  terms  'brother,'  *  sister,'  'uncles,' 
'  aunts,' '  nephews,' '  nieces,' '  brothers-in-law,'  and  '  sisters- 
in-law,'  as  used  in  the  War  Risk  Insurance  Act. 

"  1.  For  the  purpose  of  the  administration  of  subdivi- 
sion (5a)  of  section  22  of  the  War  Risk  Insurance  Act  as 
amended  by  the  Act  of  December  24, 1919,  when  the  father 
or  mother  of  a  child  in  the  military  or  naval  service  has 
for  a  period  of  not  less  than  one  year  at  any  time  prior 
to  such  child's  enlistment  or  induction  stood  in  loco  par- 
entis to  another  member  of  his,  her,  or  their  household, 
such  other  member  of  such  household  shall  be  deemed  to 
be  a  brother  or  sister  of  the  child  in  the  military  or  naval 
service. 

"  2.  The  terms  '  uncles '  and  '  aunts,'  as  used  in  section 
13  of  said  act  of  December  24,  1919,  shall  be  deemed  to  in- 
clude uncles  and  aunts  by  marriage  as  well  as  by  blood, 
and  the  tenns  '  nephews '  and  '  nieces '  as  used  in  section 
13  of  said  act  shall  be  deemed  to  include  nephews  and  nieces 
by  blood  and  the  sons  and  daughters  of  a  sister  or  a  brother 
of  the  spouse  of  the  insured. 

"  3.  The  term  '  brother-in-law '  as  used  in  section  13  of 
the  Act  of  December  24,  1919,  shall  be  deemed  to  include 
the  brother  of  a  wife,  brother  of  a  husband,  the  husband 
of  a  sister,  the  husband  of  a  wife's  sister,  the  husband  of 
a  husband's  sister. 

"4.  The  term  'sister-in-law'  as  used  in  section  13  of  the 
Act  of  December  24,  1919,  shall  be  deemed  to  include  the 
sister  of  a  husband,  the  sister  of  a  wife,  the  wife  of  a 
brother,  the  wife  of  a  wife's  brother,  and  the  wife  of  a 
husband's  brother. 

"5.  A  relationship  by  marriage  shall  not  be  deemed  to 
be  terminated  by  death  o/  divorce  if  there  is  issue  surviv- 
ing or  if  the  family  relationship  usual  between  imcles  and 
aunts,  nephews  and  nieces,  brothers-in-law  and  sisters-in- 
law  existed  between  the  insured  and  the  person  designated 
as  beneficiary  at  the  time  of  such  designation." 
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Paragraph  1  is  clearly  in  accord  with  the  law. 

I  am  of  opinion  that  paragraph  2  is  broader  than  the 
law  authorizes.  I  am  convinced  that  by  "  uncle,"  "  aunt," 
"  nephew,"  and  "  niece  "  it  was  meant  to  include  only  such 
blood  relations,  and  hence  I  do  not  think  "uncle"  and 
"  aunt "  by  marriage  or  "  nephew  "  and  "  niece  "  by  mar- 
riage can  be  included.  It  is  true  that  some  of  the  dic- 
tionaries after  first  defining  "aunt,"  for  instance,  as  "the 
sister  of  one's  father  or  mother  "  add  "  also  applied  to  an 
uncle's  wife,"  qualifying  in  some  instances  the  latter  by 
such  words  as  "  in  address  or  familiar  use."  Both  Black's 
and  Bouvier's  law  dictionaries  confine  the  definition,  how- 
ever, to  the  sister  of  one's  father  or  mother.  The  legal 
meaning  of  the  terms  "  uncle  "  and  "  aunt "  and  "  nephew  " 
and  "niece"  have  frequently  been  the  subject  of  judicial 
decisions,  and  almost  without  exception  these  decisions 
adhere  to  the  definition  contained  in  the  law  dictionaries. 
Boyd  V.  PerkinSy  113  S.  W.  Rep.  95 ;  Greenes  Appeal^  42  Pa. 
25;  Estate  of  Root^  187  Pa.  118;  Goddard  v.  Amory^  147 
Mass.  71 ;  State  v.  Tucker^  174  Ind.  715. 

I  think  paragraplis  3  and  4  are  also  too  broad  in  includ- 
ing the  husband  of  a  wife's  sister,  the  husband  of  a  hus- 
band's sister,  the  wife  of  a  wife's  brother,  and  the  wife  of  a 
husband's  brother  in  the  definitions  of  "brother-in-law" 
and  "  sister-in-law."  I  do  not  think,  for  instance,  that  un- 
der the  commonly  accepted  definition  of  the  word,  two  men 
who  marry  sisters  are  brothers-in-law.  Practically  all  the 
leading  dictionaries  in  defining  the  term  "  brother-in-law  " 
do  not  include  such  a  relationship,  or  specifically  state  that 
it  is  not  within  the  term.  The  only  exception  I  have 
found  is  in  Funk  &  Wagnalls,  where,  after  defining  the 
term  as  it  is  defined  in  other  dictionaries,  it  is  said: 
"Loosely  in  England  and  legally  in  the  United  States,  a 
wife's  sister's  husband."  Black  defines  the  term  thus :  "  A 
wife's  brother  or  a  sister's  husband."  And  Bouvier  thus: 
"  The  brother  of  a  wife,  or  the  husband  of  a  sister."  Two 
men  who  marry  sisters  are,  of  course,  not,  by  reason  of 
their  marriages,  related  by  consanguinity.  If  related  at 
all,  it  is  by  affinity.  Black  defines  affinity  as  "  relationship 
by  marriage  between  the  husband  and  the  blood  relations 
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of  the  wife,  and  between  the  wife  and  the  blood  relations 
of  the  husband.  Webster's  International  Dictionary  de- 
fines it  as  follows: 

^^Relationship  by  marriage  between  a  husband  and  his 
wife's  blood  relations,  or  between  a  wife  and  her  husband's 
blood  relations." 

And  in  Words  and  Phrases,  Second  Series,  v.  1,  p.  148, 
this  is  found : 

^|An  affinity  is  the  relation  existing  in  consequence  of 
marriage  between  each  of  the  married  persons  and  the  blood 
relatives  of  the  other,  and  the  degrees  of  affinity  are  com- 
puted in  the  same  way  as  those  of  consanguinity  or  kindred. 
A  husband  is  related  by  '  affinity '  to  all  the  blood  relations 
of  his  wife  and  the  wife  is  related  by  '  affinity '  to  all  blood 
relations  of  the  husband.  Bliss  v.  Livingston^  Probate 
Judge,  113  N.  W.  Rep.  317." 

^'But  one  spouse  is  not  related  to  the  affinities  of  the 
other."  {Louis vUle  cfe  Nashville  Railroad  Co.  v.  Holland^ 
55  Southern  Rep.  1001.) 

In  Farmers^  Loan  <&  Trust  Co.  v.  Iowa  Water  Co.^  80 
Fed.  467,  it  was  held  that  men  marrying  sisters  were  not 
brothers-in-law.  There  are  a  few  cases  in  the  State  courts 
in  which  it  has  been  held  that  a  husband  is  related  by 
affinity  to  those  related  to  his  wife  by  affinity,  but  the 
great  weight  of  authority  in  the  State  courts  is  to  the 
contrary.  Kirhy  v.  State,  89  Ala.  63;  Chinn  v.  State,  47 
Ohio  St.  575;  Baldwin  v.  State,  120  Ga.  188;  O'Neal  v. 
State,  47  Ga.  229;  Tegarden,  Adm,,  v.  Phillips,  14  Ind. 
App.  27 ;  Chase  v.  Jennings,  38  Me.  44 ;  Bigelow  v.  Sprague, 
140  Mass.  425;  Ilvme  v.  Commercial  Bank,  10  Lea  (Tenn.) 
1;  Bliss  V.  Caille  Bros.  Co,,  149  Mich.  601. 

I  can  not  escape  tlie  conclusion,  therefore,  that  the  terms 
"  brother-in-law  "  and  "  sister-in-law  "  were  intended  to 
include  only  those  who  were  related  either  by  blood  or 
affinity,  and  that  the  definition  must  be  confined  to  that 
quoted  above  from  the  law  dictionaries,  particularly  since 
this  is  the  definition  given  by  most  of  the  leading  dic- 
tionaries. 

As  to  paragraph  5,  I  think  the  first  clause,  to  the  effect 
that  relationship  by  marriage  is  not  to  be  deemed  to  be 
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terminated  by  death  or  divorce  if  there  is  issue  surviving 
is  correct.  I  can  not,  however,  find  any  authority  for  mak- 
ing an  exception  to  the  termination  of  the  relation  in  cases 
where  ^^  the  family  relationship  usual "  between  such 
parties  existed  between  the  insured  and  the  person  desig- 
nated as  beneficiary  at  the  time  of  such  designation.  I 
think  the  question  as  to  whether  such  a  relationship  has 
terminated  must  depend  absolutely  upon  whether  there  has 
been  a  death  or  divorce  without  surviving  issue  and  not 
upon  the  manner  in  which  the  parties  treat  each  other 
after  such  death  or  divorce. 

Respectfully, 

WM.  L.  FRIERSON, 

Acting  Attorney  General. 
To  the  Secrotary  of  the  Treasury. 


LIQUORS— PHILIPPINES  AND  VIRGIN  ISLANDS. 

Under  the  Eighteenth  Amendment  to  the  Constitution,  the  consular 
officials  of  the  United  States  sliould  not  certify  invoices  covering 
shipments  of  intoxicating  Uquors  for  beverage  purposes  into  tbe 
Philippines  and  the  Virgin  Islands. 

Consuls  may,  however,  certify  invoices  covering  shipments  to  both 
tlie  Philippines  and  the  Virgin  Islands  of  Intoxicating  liquors  for 
nonbeverage  purposes,  provided  the  laws  of  those  islands  and 
the  regulations  issued  thereunder  are  first  complied  with. 

Eighteenth  Amendment  applies  to  the  Philippines  and  Virgiii 
Islands;  Volstead  Act  does  not  apply  to  these  Islands. 

Department  op  Justice, 

June  *4, 19e0. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of 
April  8,  1920,  requesting  my  opinion  upon  the  question 
whether,  since  the  coming  into  effect  of  the  Eighteenth 
Amendment  to  the  United  States  Constitution,  consular 
officials  may  lawfully  certify  invoices  covering  shipments 
of  intoxicating  liquors  consigned  to  the  Philippines  and 
the  Virgin  Islands. 

The  Eighteenth  Amendment  provides,  in  section  l,that — 

"After  one  year  from  the  ratification  of  this  article  the 
manufacture,  sale,  or  transportation  of  intoxicating  liquors 
within,  the  importation  thereof  into,  or  the  exportation 
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thereof  from  the  United  States  and  all  territory  subject  to 
the  jiirisdiction  thereof  for  beverage  purposes  is  nereby 
prohibited." 

This  provision  clearly  applies  to  the  insular  possessions 
of  the  United  States.  It  is  self -executing  so  far  as  it  makes 
the  acts  specified  unlawful,  and,  therefore,  prohibits  the 
importation  for  beverage  purposes  of  intoxicating  liquors 
into  the  Philippines  and  Virgin  Islands.  I  am  of  the 
opinion,  therefore,  that  the  consular  officials  of  the  United 
States  should  not  certify  invoices  covering  such  shipments. 

But  with  respect  to  importations  for  nonbeverage  pur- 
poses a  different  situation  is  presented.  Such  importations 
are  not  forbidden  by  the  Eighteenth  Amendment,  and  Con- 
gress has  not  provided  any  regulations  governing  such 
importations  into  the  islands  above  mentioned. 

It  is  true  that  under  section  3,  Title  II,  of  the  Volstead 
Act  (41  Stat.  308)  liquor  can  not  be  imported  for  non- 
beverage  purposes  without  a  permit  from  the  Commis- 
sioner of  Internal  Revenue,  and  that  under  the  provisions 
of  Revised  Statutes,  section  1891,  the  Constitution  and  all 
the  laws  of  the  United  States  not  locally  inapplicable  are 
extended  to  the  organized  Territories.  But  by  section  5  of 
the  Act  of  August  29,  1916  (39  Stat.  545,647),  it  is  pro- 
vided that — 

"  The  statutory  laws  of  the  United  States  hereafter  en- 
acted shall  not  apply  to  the  Philippine  Islands,  except 
when  they  specifically  so  provide,  or  it  is  so  provided  in 
this  Act." 

And  since  the  liquor  laws  of  the  United  States  are  not 
among  the  laws  extended  to  the  Philippines  by  that  Act, 
and  those  islands  are  not  specifically  referred  to  in  the 
Volstead  Act,  the  latter  does  not  apply  to  them.  Nor  is  the 
Volstead  Act  extended  to  the  Virgin  Islands,  since  they 
are  neither  organized  nor  incorporated  territory  (31  Op. 
118).  Consuls  may,  therefore,  certify  invoices  covering 
shipments  to  both  the  Philippines  and  the  Virgin  Islands 
of  intoxicating  liquors  for  nonbeverage  purposes,  provided 
that  the  laws  of  those  islands  and  the  regulations  issued 
thereunder  are  first  complied  with. 
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In  the  Philippines  there  are  no  laws  now  in  force  regu- 
lating the  importation  of  intoxicating  liquors,  although 
such  legislation  is  contemplated.  But  the  colonial  councils 
of  the  Virgin  Islands  have  in  the  exercise  of  the  powers 
conferred  on  them  by  section  2  of  the  Act  of  March  3,  1917 
(39  Stat.  1132),  passed  ordinances  prohibiting  the  impor- 
tation of  intoxicating  liquors,  other  than  malt  liquors,  for 
beverage  purposes,  and  the  regulations  made  by  the  gov- 
ernor, under  the  authority  of  these  ordinances,  provide 
that  such  liquors  may  be  imported  for  nonbeverage  pur- 
poses only  if  a  special  permit  is  first  obtained.  I  think, 
therefore,  that  shipments  of  such  liquors  to  the  Virgin 
Islands  should  be  certified  only  if  these  regulations  have 
first  been  complied  with. 
Kespectfully, 

WM.  L.  FRIERSON, 

Acting  Attorney  General. 

To  the  Secretary  or  State. 


PURCHASE  FOR  THE  UNITED  STATES  OF  PROPERTY  SOLD 

UNDER  DISTRAINT. 

Under  section  3102  of  the  Revised  Statutes,  the  authority  of  col- 
lectors of  Internal  revenue  to  purchase  for  the  United  States 
property  sold  under  distraint  is  limited  to  those  articles  on  which 
a  tax  is  in  form  directly  laid. 

Department  of  Justice, 

Jvly  10, 1920. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  May  12  transmitting  an  opinion  of  the 
solicitor  of  internal  revenue  concerning  the  right  of  col- 
lectors of  internal  revenue  to  purchase,  on  behalf  of  the 
United  States,  certain  classes  of  property  sold  under  dis- 
traint, and  asking  whether  I  concur  in  it.  From  the  opin- 
ion of  the  solicitor  it  appears  that  a  warrant  of  distraint 
was  issued  to  satisfy  an  unpaid  assessment  of  taxes  and 
penalties  levied  under  provisions  of  law  imposing  special 
taxes  on  persons  engaged  in  the  sale  of  intoxicating  liquors, 
under  which  warrant  an  automobile  belonging  to  the  tax- 
payer was  seized.    The  question  is  whether  the  collector  is 
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authorized  to  purchase  this  automobile  at  the  sale  on  Ixshalf 
of  the  United  States,  if  the  amount  bid  therefor  be  not 
equal  to  the  amount  of  the  tax. 

It  is  stated,  and  I  therefore  assume,  that  the  only  pro- 
vision of  law  which  can  be  claimed  to  confer  the  authority 
is  that  contained  in  section  3192,  R.  S.,  reading  as  follows: 

"  When  any  property  advertised  for  sale  under  distraint, 
as  aforesaid,  is  of  a  kind  subject  to  tax,  and  the  tax  has. 
not  been  paid,  and  the  amount  bid  for  such  property  is  not 
equal  to  the  amount  of  the  tax,  the  collector  may  purchase 
the  same  in  behalf  of  the  United  States  for  an  amount  not 
exceeding  the  said  tax.  All  property  so  purchased  may  be 
sold  by  the  collector,  under  such  regulations  as  may  be  pre- 
scribed by  the  Commissioner  of  Internal  Revenue.  The 
collector  shall  render  to  the  Commissioner  a  distinct  account 
of  all  charges  incurred  in  such  sales,  and,  in  case  of  sale, 
shall  pay  into  the  Treasury  the  surplus,  if  any  there  be, 
after  defraying  all  lawful  charges  and  fees." 

The  solicitor  is  of  the  opinion  that  this  provision  confers 
the  authority  in  question;  construing  the  phrase  "of  a 
kind  subject  to  tax  "  as  meaning  "  of  a  kind  subject  to  the 
payment  of  the  tax,"  and  as  therefore  covering  practically 
all  of  the  taxpayer's  personal  property,  which,  of  course,  is 
subject  to  the  payment  of  taxes  lawfully  assessed  against 
its  owner.  His  conclusion  is  largely  based  upon  the  pre- 
mise that  no  personal  property  as  such  is  subject  to  a 
F'ederal  tax  without  apportionment  (a  method  not  used 
when  section  8192,  R.  S.  was  enacted),  so  that  the  words 
"  subject  to  tax  "  must  be  given  a  broad  meaning  if  they 
are  to  have  any  effect  at  all. 

Section  3192  was  one  of  the  many  provisions  of  the 
comprehensive  revenue  Act  of  July  13,  1866,  c.  184,  14 
Stat.  98,  which  in  the  main  consisted  of  amendments  of 
the  earlier  revenue  Act  of  June  30,  1864,  c.  173,  13  Stat. 
223.  The  provision  permitting  purchase  by  the  collector 
was  contained  in  section  29  of  the  earlier  Act  (13  Stat. 
234),  but  the  peculiar,  to  a  great  extent  controlling,  lan- 
guage, "of  a  kind  subject  to  tax,"  first  appeared  in  the 
later  Act  as  an  amendment  to  section  29  (14  Stat.  108). 
The  debates  in  Congress  throw  no  light  on  the  meaning  of 
the  amendment  (Cong.  Globe,  39th  Cong.,  1st  sess.,  pt.  3, 
p.  2604;  pt.  4,  pp.  8286,  3287),  nor  has  any  ruling,  judicial 
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or  administrative,  been  found  construing  it,  except  that, 
according  to  your  letter,  the  construction  placed  for  many 
years  by  the  Bureau  of  Internal  Revenue  on  it  has  been 
contrary  to  that  now  adopted  by  the  solicitor. 

The  Acts  of  June  30,  1864,  c.  173,  and  July  13,  1866,  c- 
184,  both  exhibited  the  same  scheme  of  taxation  as  regards 
the  subjects  of  the  taxes  provided  for  therein.  They 
firstly,  under  the  heading  of  "Licenses,"  levied  taxes  on 
bankers,  wholesale  dealers,  retail  dealers,  dealers  in  liquors, 
brewers,  brokers,  conveyancers,  tobacconists,  etc.,  in  re- 
spect of  the  business  carried  on  by  each,  respectively. 
They  secondly,  under  the  head  of  "Manufacturers,  arti- 
cles, and  products,  si)ecific  and  ad  valorem  duty,"  levied 
taxes  on  candles,  coal,  gas,  tobacco,  wines,  distilled  spirits, 
etc.  They  also  levied  stamp  taxes  on  many  articles,  and 
taxes  on  persons  in  respect  of  their  incomes  and  succes- 
sions. In  brief,  the  Acts  distinguished  two  classes  of  taxes, 
the  first  upon  the  person  in  respect  of  certain  advantages 
possessed  by  him,  and  the  second  on  the  property  in  respect 
of  its  mass  or  value. 

Section  3192,  R.  S.  (and  the  complementary  provisions 
contained  in  sections  3187,  3190,  3191,  and  3193,  R.  S.),  is 
part  of  the  administrative  provisions  of  the  Acts  and  must 
be  subordinated  to  the  end  aimed  at  in  the  general  scheme. 
Section  28  of  the  Act  (sections  3187,  3193,  R.  S.)  provided 
for  distraint  generally,  the  manner  of  sale,  and  the  dispo- 
sition of  the  proceeds.  If  it  was  desired  in  that  connec- 
tion to  confer  upon  the  representative  of  the  United  States 
power  to  buy  in  the  property,  the  natural  place  to  express 
the  desire  was  in  the  same  section  in  intimate  alliance  with 
the  sale  itself.  Instead  of  this  the  matter  was  dealt  with  in 
a  separate  section  and  with  the  manifest  intent  to  limit 
in  some  w  ay  the  scope  of  the  power  to  buy  in  as  compared 
with  the  general  power  to  sell.  In  the  Act  of  June  30, 
1864,  c.  173,  this  is  done  merely  by  inference  in  the  pro- 
vision that  the  power  to  buy  in  shall  arise  only  if  the 
property  can  not  be  sold  for  the  amount  of  the  duty  or 
tax  due  thereon  (clearly  an  implication  that  the  property 
involved  must  be  of  a  character  on  which  a  tax  may  be 
due.)  As  though  this  was  not  regarded  as  sufficiently 
clear,  the  Act  of  July  13,  1866,  c.  184,  put  the  matter 


The  Secretary  of  the  Treasury.  263 

beyond  doubt  by  adding  the  requirement  that  the  property 
must  be  "  of  a  kind  subject  to  tax,"  and  specifically  relating 
the  matter  to  the  earlier  Act  by  giving  as  a  synonym  for 
the  words  "  duty  or  tax  due  thereon  "  the  words  "  such 
tax,"  i.  e.,  a  tax  to  which  the  property  is  "  subject."  As  has 
been  pointed  out  above,  there  was,  both  in  the  earlier  and 
in  the  later  Act,  property  which  was  "  subject  to  tax,"  just 
as  there  were  persons  subject  to  tax  whose  property  gener- 
ally could  be  taken  on  distraint  or  execution  to  satisfy 
their  personal  liability.  The  Acts  in  their  taxing  provisions 
clearly  made  this  distinction,  and  when  the  same  distinc- 
tion appears  in  an  administrative  section,  separated  from 
that  dealing  with  distraint  generally,  and  confined  to  the 
class  of  property  upon  which  the  Acts  laid  specific  ad 
valorem  or  stamp  taxes,  the  conclusion  is  irresistible  that 
the  limitations  are  coextensive. 

Moreover,  the  Act  of  July  13,  1866,  c.  184,  added,  in  its 
amendment  of  section  29,  a  special  provision  as  to  the 
disposition  of  the  proceeds  of  sale  of  property  "subject 
to  tax"  (B.  S.  3191),  in  addition  to  the  general  provision 
on  that  subject  in  section  28  (R.  S.  3193),  thus  reinforcing 
the  fact  that  Congress  was  dealing  in  section  29  not  with 
the  property  of  the  taxpayer,  generally,  but  only  with  a 
limited  class  of  such  property. 

Section  84  (13  Stat.  259)  of  the  Act  of  June  30,  1864,  c. 
173  (which  apparently  was  not  affected  by  the  Act  of  July 
13, 1866,  c.  184) ,  provided  that  for  neglect  or  refusal  to  pay 
the  duties  on  manufactured  articles,  the  articles  should  be 
forfeited  to  the  United  States  and  might  be  turned  over 
to  the  use  of  any  department  of  the  Government.  Sec- 
tion 48  of  both  the  earlier  and  later  Act  (R.  S.  3453)  pro- 
vided that  all  articles  on  which  taxes  are  imposed  found 
in  the  possession  of  any  person  for  the  purpose  of  being 
sold  or  removed  to  avoid  the  payment  of  said  taxes  should 
be  forfeited  to  the  United  States.  These  provisions  carry 
out  the  distinction  referred  to  above,  and  place  a  peculiar 
liability  on  property  subject  to  tax,  permitting  a  procedure 
directly  against  the  res  and  an  acquisition  of  title  thereto 
by  the  United  States.  It  is  but  a  step  in  the  same  direction 
to  permit  the  United  States  to  acquire  such  title  by  pur- 
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chase  when  property  "subject  to  tax"  has  been  taken  on 
distraint. 

It  is  not  necessary  to  consider  whether  the  taxes  laid  on 
certain  articles  by  the  Acts  of  June  30,  1864,  c.  173,  and 
July  13,  1866,  c.  184,  are  direct  taxes,  within  the  meaning 
of  the  Constitution  or  not.  The  question  is  solely  one  of 
the  intention  of  Congress,  as  expressed  in  the  language  of 
section  29  of  the  latter  Act  (section  3192,  R.  S.)  "of  a  kind 
subject  to  tax,"  and,  in  my  opinion,  that  intention  was  to 
limit  the  authority  of  the  collector  to  purchase  at  the  dis- 
traint sale  to  those  articles  on  which  a  tax  was  in  form 
directly  laid. 

Kespectfully, 

WM.  L.  FRIERSON, 
Acting  Attorney  GefieraL 

To  the  Secretary  of  the  Treasury. 


PHILIPPINE  GOVERNMENT— ISSUANCE  OF   CERTIFICATES 

OF    INDEBTEDNESS. 

Certificates  of  inrtebtwlness  in  tlie  amount  of  $10,000,000  par  value 
which  the  Government  of  the  Philippine  Islands  proposes  to  issue 
to  maintain  !he  required  parity  l>et\veen  the  silver  peso  and  the 
ffold  peso  and  to  meet  an  emergency  exchange  situation,  as  author- 
ized by  an  Act  of  Congress  of  March  2,  1903,  and  by  an  Act  of 
the  Philippine  Legislature  of  May  6.  1918.  will,  If  and  when 
issued  in  the  form  and  under  the  conditions  herein  stated,  be  the 
valid  obligations  of  the  Philippine  Government. 

Department  of  Justice, 

Jult/  SS,  1920. 
Sir  :  I  be^  to  acknowledge  receipt  of  your  letters  of  July 
14  and  16,  1920,  reciuesting  an  expression  of  my  opinion 
as  to  the  validity  of  a  proposed  issue  by  the  Government 
of  the  Phillipi)ine  Islands  of  certificates  of  indebtedness 
in  the  amount  of  $1(),()()(),0(X)  par  value  under  the  authority 
of  the  Act  of  Congress  approved  March  2,  1903  (32  Stat. 
1)52),  and  the  Act  of  the  Philippine  Legislature  of  May  6, 
1918,  for  the  purpose  of  maintaining  the  parity  between  the 
silver  Philippine  peso  and  the  gold  peso  and  meeting  an 
emergency  exchange  situaticm. 
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That  the  Philippine  Legislature  could  lawfully  delegate 
to  officials  of  its  own  choosing  the  power  to  issue  temporary 
certificates  of  indebtedness  conferred  upon  the  Government 
of  the  Philippine  Islands  by  section  6  of  the  Act  of  March 
2,  1903,  and  that  it  was  so  delegated  by  the  Act  of  May  6, 
1918,  was  held  in  my  opinion  of  April  9,  1919.  (31  Op. 
426.) 

Under  the  authority  of  the  latter  statute  the  Governor 
General  of  the  Philippine  Islands,  with  the  consent  of  the 
presiding  officers  of  both  houses  of  the  Philippine  legis- 
lature, by  Executive  order  dated  July  19,  1920,  has  author- 
ized the  issuance  of  temporary  certificates  of  indebtedness 
in  an  amount  not  to  exceed  $10,(XX),000. 

From  your  letter  it  appears  that  there  are  now  no  cer- 
tificate's of  indebtedness  outstanding,  so  that  the  proi>osed 
issue  will  not  cause  the  limit  fixed  by  the  statute  to  be 
exceeded.  A  draft  of  the  proposed  certificates  attached 
to  your  letter  recites  that  the  Government  of  the  Philip- 
pine Islands  is  indebted  to  bearer  in  the  sum  of  $10,000; 
it  is  dated  August  2,  1920,  payable  August  2,  1921,  with 
interest  at  the  rate  of  4  per  cent  per  annum  payabe  quar- 
terly, and  both  the  principal  and  interest  are  to  be  paid 
by  the  Treasurer  of  the  United  States  in  gold  coin  of  the 
United  States  at  the  present  standard  value.  It,  therefore, 
complies  in  its  formal  aspects  with  the  requirements  of  the 
Act  of  March  2,  1903. 

It  is  my  opinion  that  these  certificates,  if  and  when  issued 
in  the  form  and  under  the  conditions  stated,  will  be  valid 
obligations  of  the  Philippine  (lovernment. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  The  Secretary  or  War. 


tK)NTRACT  OF  SALE  OF  THE  CAPITAL  STOCK  OF  K.  &  E. 

NEUMOND   (INC.). 

The  Allen  Pr()i)erty  Custmlinn  offered  for  sale  at  pul)Uc  auction 
certain  shares  of  the  capital  stock  of  K.  &  E.  Neiimond  (Inc.), 
which  he  had  previously  seized  in  accordance  with  the  terms  of 
the  Trading  Wlhi  the  Enemy  Act,  and  as  Ludwlg  Elsemann  was 

Note. — The  publication  of  this  opinion  was  delayed. 
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the  hi}:host  bidder  at  such  sale,  the  Custodian  executed  and  mailed 
to  him  a  notice  of  acceptance  of  his  bid;  this  constituted  a  con- 
tract whicli  is  binding  upon  the  Custodian  and  is  enforceable  by 
the  bidder. 

Department  of  Justice, 

May  18, 1920. 

Sir  :  T  beg  to  acknowledge  receipt  of  your  letter  of  May 
10,  1920,  in  which  you  ask  me  whether,  under  the  circum- 
stances hereinafter  set  forth,  a  contract  for  the  sale  of 
the  capital  stock  of  K.  &  E.  Neumond  (Inc.)  was  entered 
into  by  your  acceptance  of  the  bid  of  Ludwig  Eisemann 
for  the  property. 

You  state  that  on  August  22,  1919,  you,  as  Alien  Prop- 
erty Custodian,  offered  for  sale  at  public  auction  in  the 
city  of  New  Orleans,  La.,  939  shares  of  the  capital  stock 
of  K.  &  E.  Neumond  (Inc.),  a  corporation  organized  un- 
der the  laws  of  the  State  of  Louisiana,  which  you  had 
previously  seized  in  accordance  with  the  terms  of  the 
Trading  with  the  Enemy  Act,  together  with  60  shares  of 
the  stock  of  said  company  owned  by  Ludwig  Eisemann 
and  one  share  of  the  stock  owned  by  Kalph  A.  Schwartz, 
both  of  whom  had  consented  to  offer  the  shares  of  stock 
owned  by  them  at  the  same  time  that  the  shares  of  stock 
held  by  the  Custodian  were  offered. 

Article  VI  of  the  terms  and  conditions  of  sale  provided, 
among  other  things,  that — 

"  Notice  of  acceptance  or  rejection  will  be  mailed  by  the 
Alien  Property  Custodian  in  the  manner  hereinafter  pro- 
vided within  five  (6)  days  of  such  action." 

Article  X  provided  that — 

"  Checks  for  deposit  to  be  returned  and  other  payments 
to  l>e  returned  and  notice  of  acceptance  or  rejection  of  bids 
and  any  other  notices  or  communications  from  the  Alien 
Property  Custodian  or  said  director  of  sales  to  any  bidder 
or  other  person,  pursuant  to  these  terms  and  conditions  or 
in  any  way  incidental  thereto,  may  be  transmitted  by  de- 
positing the  same  in  a  post  office  or  post-office  box  in  an 
envelope  addressed  to  the  bidder  or  to  such  other  person  at 
the  address  furnished  by  him,  and  each  such  return,  ac- 
ceptance, rejection,  notice,  and  conmiunication  so  trans- 
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mitted  shall  be  held  to  be  made  or  given  upon  such  deposit 
in  a  post  office  or  post-office  box." 

At  such  sale  Ludwig  Eiseniann  was  the  highest  bidder, 
and,  in  accordance  with  the  usual  custom  of  such  sales,  an 
auctioneer's  memorandum  and  purchaser's  memorandum 
were  executed  at  that  time.  Subsequently  the  time  within 
which  the  Alien  Property  Custodian  must,  under  the  terms 
and  conditions  of  sale,  accept  or  reject  this  bid  was  ex- 
tended by  agreement.  Although  the  time  limit,  as  thus 
extended,  expired  without  any  action  being  taken  by  you, 
the  bidder  did  not  withdraw  his  bid  but  continued  to  urge 
its  acceptance  upon  you.  Finally,  on  April  7,  1J)2(),  a  no- 
tice of  acceptance  of  Eisemann's  bid  was  executed  by  you, 
as  Alien  Propert  Custodian,  and  mailed  by  your  repre- 
sentative in  New  York  City  on  that  date. 

Certain  parties  having  subsequently  offered  to  pay  more 
for  the  stock  than  the  amount  bid  by  Mr.  Eisemann,  you, 
on  April  12,  sent  a  telegram  to  Mr.  Eisemann  attempting 
to  recall  and  cancel  the  letter  of  acceptance.   Mr.  Eisemann 
has,  however,  tendered  the  balance  of  the  first  payment 
due  upon  his  offer,  in  accordance  with  the  terms  and  con- 
ditions of  the  order  of  sale,  and  insists  that  the  contract 
of  sale  which  he  contends  was  entered   into  by  you  be 
carried  out. 

I  am.  of  the  opinion  that  under  these  circumstances  a 
contract  was  entered  into,  by  the  posting  of  your  letter  of 
acceptance,  which  is  binding  upon  you  as  Alien  Property 
Custodian  and  that  Mr.  Eisemann  has  the  right  to  en- 
force it.. 

Your  telegram  of  April  12  attempting  to  recall  and  can- 
cel such  acceptance  was  of  no  effect,  nor  do  I  know  of  any 
provision  of  law  which  would  give  you  the  right  to  abro- 
gate the  contract. 
Respectfully, 

C.  B.  AMES, 

Acting  Attorney  General. 

To  the  Alien  Property  Custodian. 
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ESCHEATED   UNITED   STATES  REGISTERED  BONDS. 

A  registered  bond  of  the  United  States  is  property  within  the  State 
of  California  and  escheats  to  that  State  if  its  owner  being  domi- 
ciled there  died  intestate  without  leaving  heirs  at  law  or  next  of 
kin ;  and  It  escheats  to  the  United  States  only  if  its  owner,  at  the 
time  of  his  death  intestate  and  without  heirs  at  law  or  next  of 
kin,  was  domiciled  on  territory,  over  which  the  United  States 
retaine<l  exclusive  Jurisdiction. 

Under  the  Culifurnia  statutes  an  escheat  may  be  enforced  in  a 
great  variety  of  ways,  and  hence  as  to  the  proof  of  escheat  re- 
quire<l  to  warrant  the  transfer  of  a  registered  bond  on  the  books 
of  the  Treasury  Department,  the  Attorney  General  can  not  go 
beyond  the  general  statement  that  It  should  consist  of  a  transcript 
of  the  proceedings  In  a  court  of  competent  Jurisdiction,  certified 
to  or  authenticated  in  a  maniter  provided  In  section  905  of  the 
Revised  Statutes  and  sufficient  to  show  compliance  with  sections 
12G9  to  1274a  of  the  California  Code  of  Civil  Procedure. 

If  the  Judgment  declaring  that  the  property  has  escheated  is  not 
that  of  a  court  of  last  resort,  it  should  also  appear  tliat  the  time 
within  which  an  appeal  to  a  higher  court  may  be  taken  has  elapsed. 

Whether  the  proof  of  escheat  Is  sufficient  to  show  compliance  with 
the  California  statutes  is  a  question  which  the  Attorney  Greneral 
can  pass  upon  only  in  each  specific  case  as  It  arises. 

Department  of  Justice, 

July  29,  1920. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  April 

28, 1920,  inclosing  a  letter  to  the  Solicitor  of  the  Treasury 
and  his  reply,  and  asking  me  whether  I  agree  with  his 

answers  to  your  questions. 

These  questions  are,  in  substance,  as  follows : 

1.  Do  bonds  of  the  United  States,  registered  in  the  names 
of  persons  who  have  died  intestate  without  leaving  heirs 
or  next  of  kin,  which  bonds  are  now  in  the  possession  of 
the  board  of  control  of  the  State  of  California,  escheat  to 
that  State? 

2.  If  so,  what  procedure  is  necessary  to  effect  their  trans- 
fer on  the  books  of  the  Treasury  Department,  and  in  par- 
ticular what  proof  of  the  escheat  should  be  secured  and 
what  formalities  of  execution  are  required? 

Section  1386  of  the  California  Civil  Code  provides  that — 

"When  any  person  having  title  to  any  estate    *     *     ? 

dies  without  disposing  thereof  by  will,  it  is  succeeded  to 
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and  must  be  distributed,  ♦  ♦  ♦  subject  to  the  payment 
of  his  debts,  in  the  following  manner : 

"  (9)  If  the  decedent  leaves  no  husband,  wife,  or  kindred, 
and  there  are  no  heirs  to  take  his  estate  ♦  ♦  *  the  same 
escheats  to  the  State  for  the  support  of  the  common 
schools." 

Section  1405,  as  amended  May  5,  1917,  provides  that — 

"Whenever  any  person  dies  leaving  any  property  in  this 
State  not  disposed  of  by  will,  and  there  are  no  persons  en- 
titled to  succeed  thereto  under  the  laws  of  this  State,  the 
same  shall  escheat  to  the  State  as  of  the  date  of  the  death 
of  the  decedent." 

It  is  clear  that  under  these  provisions,  as  at  common 
law,  the  State  becomes  entitled  to  all  property  located  with- 
in its  jurisdiction  which  belonged  to  any  person,  regard- 
less of  his  domicile,  who  has  died  intestate  without  leaving 
any  person  entitled  thereto  under  the  laws  of  descent  of  the 
State  of  California. 

A  debt  due  from  the  United  States  has  its  situs  in  the 
State  of  the  creditor's  domicile  and  the  devolution  of  title 
to  it  is  governed  by  the  laws  of  that  State  {United  States 
V.  Borcherlim/j  185  U.  S.  223).  Therefore,  a  registered 
bond  of  the  United  States  is  property  within  the  State  of 
California  and  escheats  to  that  State  if  its  last  owner  was 
domiciled  there.  It  escheats  to  the  ITnited  States  only  if 
its  owner,  at  the  time  of  his  death  inte&late  and  without 
next  of  kin,  was  donBciled  on  territorv  over  which  the 

7  »' 

United  States  retained  exclusive  jurisdiction. 

Under  the  California  Code  of  Civil  Procedure  an  escheat 
may  be  enforced  in  one  of  three  ways:  First^  the  attorney 
general  may  file  a  petition  on  behalf  of  the  State  in  the 
Superior  Court  of  Sacramento  County  at  any  time  after 
two  years  after  the  death  of  the  decedent  to  have  tlie  State 
declare  the  owner  of  the  property  in  question  (sec.  1269, 
as  amended  by  Act  of  May  5,  1917;  sec.  1271).  Second, 
any  probate  court  Ihiving  jurisdiction,  may  upon  final 
settlement  of  the  proceedings  for  the  administration  of 
the  estate  of  such  decedent,  after  the  payment  of  all 
debts  and  expenses  of  administration,  distribute  all  moneys 
and  other  property  remaining  to  the  State  (sec.  1209, 
as  amended  by  the  Act  of  May  5,  1917).     Thirds  whenever 
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the  attorney  general  is  informed  that  the  property  in- 
volved in  any  action  or  si)ecial  proceeding  has  escheated 
or  is  about  to  escheat  to  the  State  he  may  intervene  on  its 
behalf  in  such  action  or  special  proceeding  and  contest  the 
rights  of  any  claimant  or  claimants  thereto  (sec.  1269a). 

It  will  be  seen,  therefore,  that  the  rights  of  the  State  may 
Iw  asserted  in  a  great  variety  of  ways,  and  for  this  reason 
it  is  impossible  for  me  to  state  at  this  time  any  general 
rule  as  to  what  proof  of  escheat  must  be  produced  in  order 
to  warrant  a  transfer  of  the  bonds  on  the  books  of  the 
Treasury  Department  beyond  the  general  rule  that  it 
should  consist  of  a  transcript  of  the  proceedings  in  a  court 
of  competent  jurisdiction,  certified  to  or  authenticated  in 
the  manner  provided  in  Revised  Statutes,  section  905,  and 
sufficient  to  show  compliance  with  sections  1269  to  1274a 
of  the  California  Code  of  Civil  Procedure.  If  the  judg- 
ment declaring  that  the  property  has  escheated  is  not  that 
of  a  court  of  last  resort  it  should  also  appear  that  the  time 
within  which  an  appeal  to  a  higher  court  may  be  taken 
has  elapsed.  Whether  the  proof  is  sufficient  to  show  com- 
pliance with  the  California  statutes  is  a  (|uestion  which  I 
can  pass  u])()n  only  in  each  specific  case  as  it  arises. 
Respectfully, 

C.  B.  AMES, 
Acting  Attotmey  General. 

To  THE  Secretary  of  the  Treasury. 


SERVICE-PENSION  ACTS— ATTORNEY  GENERAL'S  OPINION. 

The  Attorney  General  declines  to  render  an  opinion  at  the  request 
of  the  Secretary  of  the  Interior  upon  certain  questions  relating 
to  the  construction  of  the  Service- Pension  Acts,  because  tlie  re- 
quest is  unacconipanieil  l)y  a  statement  of  facts  from  wldch  It 
appears  that  tlie  questions  presented  rest  upon  an  actual  case 
arising  in  the  administration  of  his  Department. 

Department  of  Justice, 

July  30,  1920. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  July 
14,  1920,  requesting  an  expression  of  my  opinion  upon  two 
questions   relating   to   the   construction   of   the   Service- 
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Pension  Act  of  January  29,  1887  (24  Stat.  371),  and  sub- 
sequent service-pension  acts  analogous  in  purpose  requiring 
an  honorable  discharge. 

Under  the  long-established  rules  of  this  Department  the 
Attorney  General  is  Hot  authorized  to  render  opinions  un- 
less the  request  for  an  opinion  is  accompanied  by  a  state- 
ment of  facts  from  which  it  appears  that  the  questions  of 
law  presented  rest  upon  an  actual  case  in  the  administra- 
tion of  the  Department  calling  for  action  by  the  head  of 
the  Department  at  the  present  time.  As  your  letter  fails 
to  comply  with  these  requirements,  I  must  regretfully  de- 
cline to  render  the  opinion  requested. 
Respectfully, 

C.  B.  AMES, 
Acting  Attorney  General. 

To  THE  Secretary  op  the  Interior. 


PAYMENT  OP  SALARIES  TO  RECESS  APPOINTEES. 

Where  vacancies  on  the  Interstate  Commerce  Commission  and  the 
United  States  Tariff  Commission,  which  existed  while  the  Senate 
was  in  session,  are  filled  after  adjournment  of  the  Senate  by  the 
issuance  of  recess  commissions,  the  appointees  can  not  be  paid 
their  respective  salaries  under  such  recess  appointments. 

Department  of  Justice, 

July  31,  1920. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  July 
22,  1920,  in  which  you  state  that  on  April  30,  1920,  you 
nominated  Henry  Jones  Ford  and  James  Duncan  to  be 
members  of  the  Interstate  Commerce  Commission,  and  on 
May  6,  1920,  you  nominated  Mark  W.  Potter  to  be  a  mem- 
ber of  said  Commission,  and  Samuel  W.  McCall  to  be  a 
member  of  the  United  States  Tariff  Commission,  and  that 
none  of  these  nominations  were  confirmed  by  the  Senate. 
You  state,  furthermore,  that  there  was  another  vacancy  on 
the  Tariff  Commission  for  which  a  nomination  was  not 
made  during  the  session  of  the  Senate  which  adjourned 
June  5,  1920,  but  that  after  the  adjournment  of  the  Senate 
you  issued  recess  commissions  to  Messrs.  Ford,  Duncan, 
Potter,  McCall,  and   Marston  Taylor  Bogert  to  fill  the 
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above-mentioned  vacancies.  You  request  me  to  advise  you 
as  to  whether  these  appointees  may  be  paid  their  respective 
salaries  under  such  recess  appointments. 

Revised  Statutes,  section  1761,  provides  that — 

"  No  money  shall  be  paid  from  the  Treasury,  as  salary, 
to  any  person  appointed  during  the  recess  of  the  Senate, 
to  fill  a  vacancy  in  any  existing  office,  if  the  vacancy  ex- 
isted while  the  Senate  was  in  session  and  was  by  law  re- 
quired to  be  filled  by  and  with  the  advice  and  consent  of 
the  Senate,  until  such  appointee  has  been  confirmed  by  the 
Senate." 

The  positions  referred  to  in  your  letter  were  created  by 
the  Act  of  September  8,  1916  (39  Stat.  795),  and  the  Act 
of  August  9,  1917  (40  Stat.  270).  They  must  be  filled  by 
and  with  the  advice  and  consent  of  the  Senate.  As  the 
vacancies  existed  while  the  Senate  was  in  session.  Revised 
Statutes,  section  1761,  is  applicable. 

I  think  it  clear,  therefore,  that  the  appointees  to  whom 
your  question  relates  can  not  be  paid  their  respective  sala- 
ries Under  recess  appointments.  The  same  conclusion  was 
reached  under  similar  circumstances  by  Attorney  General 
Brewster  (17  Op.  521),  and,  with  respect  to  the  vacancies 
on  the  Interstate  Commerce  Commission  referred  to  bv 
you,  in  an  opinion  of  the  Comptroller  of  the  Treasury 
rendered  June  26,  1920  (26  Comp.  Dec.  1072). 
Respectfully, 

C.  B.  AMES, 
Acting  Attorney  General. 

To  THE  Presu)ent. 
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RBTIBEMENT   ACT— DEPUTY   COLLECTORS   OF   INTERNAL 
REVENUE  AND  PROHIBITION  OFFICERS. 

Deputy  collectors  of  internal  revenue  may  be  appointed  under  the 
Act  of  October  22,  1913  (38  Stat.  208),  without  regard  to  the 
Civil  Service  Act  and  Rules,  and  are,  therefore,  not  within  the 
scope  of  the  Retirement  Act  (41  Stat  614),  regardless  of  whether 
they  are  in  fact  so  appointed. 

Under  section  38  of  the  National  Prohibition  Act   (41  Stat.  319), 
prohibition  officers  and  employees  must,  with  certain  exceptions, 
be  appointed  under  the  Civil  Service  Act  and  Rules,  and  hence 
only  such  of  them  as  must  be  so  appointed  are  within  the  pro- 
visions of  the  Retirement  Act. 

Department  of  Justice, 

July  19, 1920. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  July 
14,  1920,  requesting  an  expression  of  my  opinion  upon  the 
following  questions  of  law : 

"(1)  Are  deputy  collectors  of  Internal  Revenue,  ap- 
pointed without  regard  to  the  civil  service  rules,  under  the 
Act  of  October  22,  1913,  and  prohibition  officers  and  em- 
ployees similarly  appointed,  under  section  38  of  the  Na- 
tional Prohibition  Act,  within  the  scope  of  the  Retire- 
ment Act "  ? 

"(2)  Are  deputy  collectors  of  Internal  Revenue  and 
prohibition  officers  and  employees,  appointed  in  conform- 
ity with  the  civil  service  law  and  rules,  in  the  ^classified 
civil  service  of  the  United  States,'  and,  in  consequence,  en- 
titled to  the  benefits  and  subject  to  the  obligations  of  the 
act  for  the  retirement  of  employees  in  the  classified  civil 
service"? 

Section  1  of  the  Retirement  Act  enumerates  among  the 
classes  of  employees  to  whom  the  Act  applies  "  all  employees 
in  the  classified  civil  service  of  the  United  States,"  and  pro- 
vides that  it  "  may  be  extended  by  Executive  order,  upon 
the  recommendation  of  the  Civil  Service  (Commission,  to 
include  any  employee  or  group  of  employees  in  the  civil 
service  of  the  United  States  not  classified  at  the  time  of 
the  passage  of  this  Act."    (41  Stat.  614.) 

By  the  Civil  Service  Act  (Act  of  January  16,  1883,  22 
Stat.  403)  Congress  established  the  general  principle  that 

Note. — The  pnbHcatlon  of  this  opinion  was  delayed. 
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appointments  to  positions  in  the  public  service  should  be 
made  according  to  merit,  and  that  no  one  should  be  ap- 
pointed until  he  had  passed  an  examination  designed  to 
test  his  capacity  and  fitness  for  office.  To  that  extent  the 
discretion  of  the  appointing  officer  was  limited.  But  the 
President  was  vested  with  discretion  to  determine  whether 
or  not,  because  of  the  peculiar  qualifications  required  for 
some  positions,  the  efficiency  of  the  public  service  would 
best  be  promoted  by  leaving  to  the  discretion  of  the  ap- 
pointing officer  the  method  of  determining  the  appointee^s 
fitness  for  office.  The  President  has,  in  the  exercise  of  his 
discretion,  determined  that  certain  positions  (enumerated 
in  Schedule  "A"  of  the  rules  promulgated  bj^  him)  are  of 
that  nature.  But  he  has  declared  that  if  these  positions  are 
in  fact  filled  by  competitive  examinations  the  incumbents 
of  such  offices  shall  receive  all  the  rights  of  competitive 
employees  (rule  2,  section  3,  of  the  Civil  Service  Rules). 

Where  a  statute  creates  a  position  in  the  executive  civil 
service,  appointments  to  which  are  not  subject  to  con- 
firmation by  the  Senate  and  which  is  not  that  of  a  mere 
laborer  or  workman,  that  position  must  Be  filled  in  accord- 
ance with  the  Civil   Service  Act  and  Rules  unless   the 
statute  clearly  indicates  an  intention  to  the  contrary.    But 
Congress  may  authorize  certain  positions  to  be  filled  with- 
out regard  to  the  Civil  Service  Act  and  Rules,  and  where 
it  has  done  so  it  has  itself  determined  that  the  public  wel- 
fare will  be  best  promoted  if  the  discretion  of  the  appoint- 
ing officer  in  making  appointments  to  and  removals  from 
those  positions  is  unrestricted.    That  such  positions  are  no 
regarded  as  being  in  the  classified  service  is  shown  by  th 
fact  that  in  a  number  of  instances  it  has  been  conside 
necessary  to  confer  upon  the  President  express  authoritv^ 
to  place  them  in  the  classified  service.    Thus,  for  example 
section  11  of  the  Act  of  December  23,  1913  (38  Stat.  26 
262) ,  provides  that 

"The  Federal  Reserve  Board  shall  be  authorized  an-- 
empowered     *     *     *    to  employ  such  attorneys,  expert 
assistants,  clerks,  or  other  employees  as  may  be  deem 
necessary  to  conduct  the  business  of  the  board.    ♦    ♦    ♦ 
such  attorneys,  experts,  assistants,  clerks,  and  other 
ployees  shall  be  appointed  without  regard  to  the  pro 
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sions  of  the  Act  of  January  16,  1883  *  *  *  :  Provided^ 
That  nothing  herein  shall  prevent  the  President  from 
placing  said  employees  in  the  classified  service." 

Section  3  of  the  Act  of  July  17, 1916  (39  Stat.  361),  pro- 
vides that 

'*  ♦  ♦  ♦  The  Federal  Farm  Loan  Board  shall  be  author- 
ized and  empowered  to  employ  such  attorneys,  experts, 
assistants,  clerks,  laborers,  and  other  employees  as  it  may 
deem  necessary  to  conduct  the  business  of  said  board.  *  ♦  ♦ 
All  such  attorneys,  experts,  assistants,  clerks,  laborers,  and 
other  employees,  and  all  registrars,  examiners,  and  ap- 
praisers shall  be  appointed  without  regard  to  the  provi- 
sions of  the  Act  of  January  16,  1883  *  *  *  :  Provided^ 
That  nothing  herein  shall  prevent  the  President  from 
placing  said  employees  in  the  classified  service." 

With  respect  to  the  positions  I  am  now  considering  Con- 
gress has  made  no  such  provision.  Therefore,  the  Presi- 
dent has  no  power  to  make  any  rules  in  regard  to  appoint- 
ment's to  such  positions,  and  rule  2,  section  3,  of  the  Civil 
Service  Eules  has  no  application  to  them  Congress 
wished  the  discretion  of  the  appointing  officer  with  regard 
to  the  filling  of  such  positions  to  be  imrestricted,  and  it 
did  not  intend  that,  simply  because  he  has,  *.n  the  exercise 
of  that  discretion,  appointed  to  office  a  person  who  would 
be  eligible  to  such  appointment  under  the  Civil  Service  Act 
and  Rules,  his  discretion  should  thereafter  be  restricted  by 
those  rules  and  that  rights  should  be  conferrred  upon  the 
incumbent  which  he  would  not  have  had  had  he  not  been 
so  eligible. 

The  question  whether  persons  in  the  executive  civil  serv- 
ice are  "  employees  in  the  classified  civil  service  of  the 
United  States  "  within  the  meaning  of  those  words  as  used 
in  the  Retirement  Act  depends  not  upon  whether  they  are 
in  fact  appointed  in  conformity  with  the  Civil  Service  Act 
and  Rules,  but  whether  under  the  law  creating  the  posi- 
tions occupied  by  them  they  must  be  so  appointed. 

For  the  above  reasons  I  answer  your  questions  as  follows: 
Deputy  collectors  of  internal  revenue  may  be  appointed 
under  the  Act  of  October  22,  1913  (38  Stat.  208),  without 
icgard  to  the  Civil  Service  Act  and  Rules,  and  are,  there- 
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fore,  not  within  the  scope  of  the  Retirement  Act,  regardless 
of  whether  they  are  in  fact  so  appointed.  But  under  sec- 
tion 38  of  the  National  Prohibition  Act  (41  Stat.  319) 
prohibition  officers  and  employees  must,  with  certain  ex- 
ceptions, be  appointed  under  the  Civil  Service  Act  and 
Bules.  Only  such  of  them  as  must  be  so  appointed  are 
within  the  provisions  of  the  Retirement  Act  But  that  law 
may  be  extended  to  all  of  the  persons  to  whom  your  ques- 
tions relate  by  Executive  order  upon  the  recommendation 
of  the  Civil  Service  Conunission. 

Respectfully, 

WM.  L.  FRIERSON, 

Acting  Attorney  General. 
To  the  Secretary  of  the  Treasury. 


AUTHORITY  OF  SHIPPING  BOAUD  TO  CONDUCT  LITIGATION. 

Section  3  of  the  Merchant  Marine  Act  of  June  5,  1920,  authorizes 
the  attorneys  for  the  United  States  Shipping  Board  to  appear 
for  and  represent  the  Board  in  suits  to  which  it  is  a  party ;  but 
this  section  does  not  authoriase  the  Shipping  Board  to  take  over 
the  conduct  and  control  of  either  civil  suits  involving  the  interests 
of  the  Emergency  Fleet  Corporation  or  of  suits  and  proceedinga 
in  admiralty. 

Department  of  Justice, 

August  11^  1920. 

Sir:  I  duly  received  your  letter  dated  July  30,  192^ 

requesting  my  opinion  as  to  the  right  of  the  United  Stat 

Shipping  Board  to  take  over  the  full  control  and  condr 

of  all  litigation  growing  out  of  its  operations,  includi 

cases  involving  the  interests  of  the  Ignited  Stales  Shipp' 

Board  Emergency  Fleet  Corporation  and  cases  where 

United  States  is  a  formal  party,  in  view  of  a  certain  j 

vision  of  section  3  of  the  Act  of  June  5,  192(),  known  af 

Merchant  Marine  Act.     (41  Stat.  989.) 

The  provision  in  question  reads  as  follows: 

"Sec.  3  (a)  That  section  3  of  the  'Shipping  Act, 

is  amended  to  read  as  follows : 

«  *  *  *     * 

"'The  board  may  employ  within  the  limits  of  apj 
ations  made  therefor  by  Congress  such  attorneys  as 
necessary  for  proper  legal  service  to  the  board  in  t 
duct  of  its  work,  or  for  proper  representation  of  th' 
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interest  in  investigations  made  by  it  or  proceedings  pend- 
ing before  it  whether  at  the  board's  own  instance  or  upon 
complaint,  or  to  appear  for  or  represent  the  board  in  any 
case  in  court  or  other  tribunal.' " 

It  is  a  familiar  rule  that  all  consistent  statutes  relating 
to  the  same  general  subject,  though  enacted  at  different 
dates,  are  to  be  considered  prospectively  and  construed 
together.  Equally  familiar  is  the  rule  that  where  a  sub- 
sequent statute  contains  no  repealing  clause  it  is  not  to  be 
deemed  to  repeal  a  prior  one,  unless  the  inconsistency  is 
so  great  as  to  preclude  this  assumption.  (Sutherland, 
Statutory  Construction,  2d  Ed.  sees.  433,  447.)  It  is  im- 
portant to  consider  the  prior  statutes  relating  to  the  con- 
trol and  conduct  of  Government  litigation  in  the  light  of 
these  principles. 

The  theory  of  all  previous  legislation  relating  to  the 
conduct  of  litigation  involving  the  interests  of  the  United 
States  is  that  such  litigation  should  be  carried  on  under 
the  direction  of  the  Attorney  (Jeneral  as  the  head  of  the 
Department  of  Justice.  The  more  important  provisions 
of  existing  law  are  as  follows : 

The  Congress  created  the  Department  of  Justice  and 
placed  the  Attorney  General  at  the  head  thereof : 

"  There  shall  be  at  the  seat  of  Government  an  Executive 
Department  to  be  known  as  the  Department  of  Justice, 
and  an  Attorney  General,  who  shall  be  the  head  thereof." 
(R.  S.  sec.  346;  Comp.  Stat.  1918,  sec.  515.) 

It  is  the  duty  of  the  Department  of  Justice  to  give  opin- 
ions on  questions  of  law  to  the  President  and  heads  of 
Departments ;  and  to  conduct  all  litigation  in  the  Supreme 
Court  and  Court  of  Claims  in  which  the  United  States, 
or  any  officer  thereof,  is  a  party  or  may  be  interested : 

"Tlie  officei-s  of  the  Department  of  Justice,  under  the 
direction  of  the  Attorney  (ieneral,  shall  give  all  opinions 
and  render  all  services  requiring  the  skill  of  persons 
learned  in  the  law  necessary  to  enable  the  President  and 
heads  of  Departments,  and  the  heads  of  Bureaus  and  other 
officers  in  the  Departments,  to  discharge  their  respective 
duties;  and  shall,  on  behalf  of  the  United  States,  procure 
the  proper  evidence  for,  and  conduct,  prosecute,  or  defend 
all  suits  and  proceedings  in  the  Supreme  Court  and  in  the 
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Court  of  Claims,  in  which  the  United  States,  or  any  officer 
thereof,  as  such  officer,  is  a  party  or  may  be  interested;  and 
no  fees  shall  be  allowed  or  paid  to  any  other  attorney  or 
counsellor  at  law  for  any  service  herein  required  of  the 
officers  of  the  Department  of  Justice,  except  in  the  cases 
provided  by  section  three  himdred  and  sixty-three."  (B. 
S.  sec.  861;  Comp.  Stat  1918,  sec.  536.) 

It  is  the  duty  of  the  Attorney  General  to  provide  the 
service  of  counsel  to  other  Departments  of  the  Government 
when  notified  such  service  ^s  required : 

"  Whenever  the  head  of  a  Department  or  Bureau  gives 
the  Attorney  General  due  notice  that  the  interests  of  the 
United  States  require  the  service  of  counsel  upon  the  ex- 
amination of  witnesses  touching  any  claim,  or  upon  the 
legal  investigation  of  any  claim,  pending  in  such  Depart- 
ment or  Bureau,  the  Attorney  General  shall  provide  for 
such  service."     (R.  S.  sec.  364;  Comp.  Stat.  1918,  sec.  639.) 

It  is  the  duty  of  the  Attorney  General  and  Solicitor 
General  to  conduct  litigation  in  the  Supreme  Court  and 
Court  of  Claims,  but  the  Attorney  General  may  direct 
any  officer  of  the  Department  of  Justice  to  conduct  in  any 
court  of  the  United  States  any  case  in  which  the  United 
States  is  interested : 

"  Except  when  the  Attorney  General  in  particular  cases 
otherwise  directs,  the  Attorney  General  and  the  Solicitor 
General  shall  conduct  and  argue  suits  and  writs  of  error 
and  appeals  in  the  Supreme  Court  and  suits  in  the  Court 
of  Claims  in  which  the  United  States  is  interested,  and 
the  Attorney  (Jeneral  may,  whenever  he  deems  it  for  the 
interest  of  the  United  States,  either  in  |x»rson  conduct 
and  argue  any  case  in  any  court  of  the  United  States  in 
which  the  United  States  is  interested,  or  mav  direct  the 
Solicitor  General  or  any  officer  of  the  Department  of 
Justice  to  do  so."  (R.  S.  sec.  359 ;  Comp.  Stat.  1918,  sec. 
533.) 

The  Attorney  General  may  send  the  Solicitor  General  or 
any  officer  of  the  Department  of  Justice  to  attend  to  the 
interests  of  the  United  States  in  any  litigation  pending  in 
any  Federal  or  State  court. 

"  The  Solicitor  General,  or  nn}'  officer  of  the  Department 
of  Justice,  may  be  sent  by  the  Attorney  General  to  any 


Chairman,  United  States  Shipping  Board.        279 

State  or  District  in  the  United  States  to  attend  to  the 
interests  of  the  United  States  in  any  suit  pending  in  any 
of  the  courts  of  the  United  States,  or  in  the  courts  of  any 
State,  or  to  attend  to  any  other  interest  of  the  United 
States.^    (R.  S.  sec,  367;  Comp.  Stat.  1918,  sec.  542.) 

It  is  the  duty  of  the  United  States  attorneys  to  prosecute 
all  proceedings,  criminal  or  civil,  in  which  the  United 
States  is  concerned : 

"  It  shall  be  the  duty  of  every  district  attorney  to  prose- 
cute, in  his  district,  all  delinquents  for  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States,  and 
all  civil  actions  in  which  the  United  States  is  con- 
cerned ♦  ♦  ♦."  (R.  S.  sec.  771;  Comp.  Stat.  1918,  sec. 
1296.) 

The   Attorney   General   has   supervision   over   United 
States  Attorneys: 

**The  Attorney  General  shall  exercise  general  superin- 
4:^ndence  and  direction  over  the  attorneys    *     *     *    of  all 
tlie  districts  in  the  United  States    *     *    *    as  to  the  man- 
of  discharging  their  respective  duties    •     *     *."     (R. 
sec.  362;  Comp.  Stat.  1918,  sec.  537.) 
The  Attorney  General  may  appoint  and  direct  any  at- 
'fcomey  to  conduct  any  legal  proceeding  a  United  States 
ittomey  may  conduct : 
"  The  Attorney  General  or  any  officer  of  the  Department 
Justice,  or  any  attorney  or  counsellor  specially  ap- 
^()ointed  by  the  Attorney  General  under  any  provision  of 
^ay^,  nuay,  when  thereunto  specifically   directed   by  the 
Attorney  General,  conduct  any  kind  of  legal  proceeding, 
^ivil  or  criminal,  including  grand  jury  proceedings  and 
proceedings  before  committing  magistrates,  which  district 
attorneys  now  are  or  hereafter  may  be  by  law  authorized  to 
conduct,  whether  or  not  he  or  they  be  residents  of  the  dis- 
trict in  which  such  proceeding  is  brought."     (Act  of  June 
30,  1906,  c.  3935,  34  Stat.  816;  Comp.  Stat.  1918,  sec.  534.) 
Finally,  in  order  to  provide  against  the  numerous  con- 
flicts which  had  arisen  by  virtue  of  the  fact  that  certain 
agencies  and  bureaus  specially  created  for  the  prosecution 
of  the  war  had  construed  the  foregoing  statutes  as  not 
applying  to  them,  the  President,  on  May  31, 1918,  pursuant 
to  the  provisions  of  section  2  of  the  so-called  Overman 

80686*^22— VOL  32 21 


280  Authority  of  Shipping  Board  to  Conduct  Litigation. 

Act  (Comp.  Stat.  1918.  sec.  283  b),  issued  the  following 
Executive  Order: 

"  Whereas,  in  order  to  avoid  confusion  in  policies,  dupli- 
cation of  effort,  and  conflicting  interpretations  of  the  law, 
unity  of  control  in  the  administration  of  the  legal  affairs 
of  the  Federal  Government  is  obviously  essential,  and  has 
been  so  recognized  by  the  acts  of  Congress  creating  and 
regulating  the  Department  of  Justice ; 

"  Now,  therefore,  I,  Woodrow  Wilson,  President  of  the 
United  States,  by  virtue  of  the  authority  vested  in  me  as 
Chief  Executive  and  by  the  Act  'authorizing  the  Presi- 
dent to  coordinate  or  consolidate  executive  bureaus,  agen- 
cies and  offices,  and  for  other  purposes,  in  the  interest  of 
economy  and  the  more  efficient  concentration  of  the  Gov- 
ernment,' approved  May  20,  1918,  do  hereby  order  that  all 
law  officers  of  the  Government  excepting  those  in  the  Philip- 
pine Islands,  including  all  law  officers  attached  to  any 
executive  bureau,  agency  or  office  specially  created  for  the 
prosecution  of  the  existing  war,  shall  '  exercise  their  func- 
tions under  the  supervision  and  control  of  the  head  of  the 
Department  of  Justice,'  in  like  manner  as  is  now  provided 
by  law  with  respect  to  the  Solicitors  for  the  principal 
Executive  Departments  and  similar  officers;  that  all  litiga- 
tion in  which  the  United  States  or  any  Department,  execu- 
tive bureau,  agency  or  office  thereof,  are  engaged  shall  be 
conducted  under  the  supervision  and  control  of  the  head  of 
the  Department  of  Justice ;  and  that  any  opinion  or  ruling 
by  the  Attorney  General  upon  any  question  of  law  arising 
in  any  department,  executive  bureau,  agency  or  office  shall 
be  treated  as  binding  upon  all  departments,  bureaus, 
agencies  or  offices  therewith  concerned.  This  Order  shall 
not  be  construed  as  affecting  the  jurisdiction  exercised 
under  authority  of  existing  law  by  the  Comptroller  of  the 
Treasury  and  the  Judge  Advocates  General  of  the  Army 
and  Navy." 

Not  to  go  too  much  into  detail,  the  litigation  growing 
out  of  the  operations  of  the  Shipping  Board  mentioned 
in  your  letter  and  the  letter  of  your  assistant  solicitor  as 
being  affected  by  the  provision  in  secticm  3  of  the  Merchant 
Marine  Act,  may  be  divided  into  three  classes :  Firsts  suits 
to  which  the  Shipping  Board  (either  as  an  entity  or  as  a 
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group  of  seven  commissioners)  is  a  party;  Second^  civil 
suits  involving  the  interests  of  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation;  and,  Thirds  suits 
and  proceedings  in  admiralty. 

Taking  up  these  divisions  in  inverse  order,  the  third 
category  embraces  all  proceedings  in  admiralty  growing 
out  of  the  operation  by  the  Shipping  Board  and  the 
Emergency  Fleet  Corporation  of  Government-owned  ves- 
sels. With  the  exception  of  the  German  and  Austrian 
vessels,  seized  imder  Joint  Resolution  of  Congress,  all  such 
vessels  were  either  constructed,  requisitioned,  or  purchased 
for  the  United  States,  and  paid  for  out  of  funds  appropri- 
ated by  Congress,  and  are  documented  in  the  name  of  the 
United  States.  The  enemy  ships  were  taken  over  in  be- 
half of  the  United  States  and  are  likewise  documented  in 
its  name.  It  results  that  all  suits  and  proceedings  in 
admiralty  growing  out  of  the  operations  of  these  vessels 
must  be  brought  and  defended  by  the  United  States  as 
owner.  This  is  emphasized  by  the  provisions  of  the  Act 
of  March  9,  1920,  entitled  "An  Act  authorizing  suits 
against  the  United  States  in  admiralty,"  etc.  (41  Stat. 
625.)  By  that  Act  all  vessels  owned  or  operated  by  the 
United  States  or  any  corporation  the  entire  capital  stock 
of  which  is  owned  by  the  United  States  or  its  representa- 
tives, are  exempted  from  arrest  or  seizure  under  judicial 
process  in  the  United  States  or  its  possessions ;  and  in  lieu 
of  the  customary  proceeding  in  rem  there  is  provided  a 
libel  in  personam  against  the  United  States  or  its  corporate 
ogent,  with  provision  for  the  service  of  process  on  the 
United  States  attorney  for  the  particular  district  and  on 
the  Attorney  General.  By  said  Act,  moreover,  the  At- 
torney General  is  authorized  in  particular  cases  between 
private  litigants  to  file  a  suggestion  that  the  United  States 
is  interested  in  the  suit ;  to  call  upon  the  Secretary  of  State 
to  direct  United  States  consuls  in  certain  cases  to  claim  im- 
munity for  Govornnient  ships  and  to  arrange  for  the  release 
thereof ;  and  to  report  to  Congress  at  each  session  the  num- 
ber of  cases  adjudged  against  the  United  States  or  its  cor- 
porate agent  under  the  act — all  evidencing  a  dear  intention 
on  the  part  of  Congi-ess  that  this  class  of  litigation  shall 
be  conducted  under  the  direction  of  the  Attorney  GeneraL 
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Under  the  second  head  are  included  all  suits  of  a  civil 
nature  brought  against  the  Emergency  Fleet  Corporation 
or  its  agents  (where  by  contract  the  Emergency  Fleet 
Corporation  would  be  liable  for  any  judgment  which 
might  be  entered),  and  all  civil  suits  brought  by  the 
United  States  in  behalf  of  the  Emergency  Fleet  Corpora- 
tion or  its  agents.  This  litigation  consists  mainly  of  suits 
against  the  Fleet  Corporation  and  its  agents  both  in  con- 
tract and  in  tort,  with  a  few  suits  by  the  United  States 
in  behalf  of  the  Fleet  Corporation  to  collect  amounts  due 
or  to  enjoin  unlawful  interference  with  its  operations.  In 
many  of  the  cases  against  the  Fleet  Corporation  the  main 
defense  interposed  is  that  the  suits  are  in  effect  against 
the  United  States  and  can  not  be  maintained  in  the  courts 
in  which  brought  if  based  on  contract,  and  can  not  be 
maintained  at  all  if  based  on  tort.  This  litigation  has 
always  been  conducted  by  the  United  States  attorneys 
under  the  direction  of  the  Attorney  General ;  at  first  under 
the  general  provisions  above  set  forth  charging  them  with 
the  conduct  of  all  litigation  affecting  the  interests  of  the 
United  States,  and  since  May  31,  1918,  under  the  specific 
authority  of  the  executive  order  of  the  President.  The 
Shipping  Board  is  in  no  sense  a  party  to  such  litigation ; 
there  is  no  provision  of  law  under  which  it  may  sue  or  be 
sued  in  this  class  of  cases ;  consequently  the  Board  has  no 
right  to  be  represented  or  heard  in  such  suits  in  the  techni- 
cal sense. 

The  first  class  of  cases  consists  of  suits  by  and  against 
the  Shipping  Board  itself,  as  distinguished  from  the 
Emergency  Fleet  Corporation  and  the  United  States.  Un- 
der this  head  are  included  suits  against  the  Board  for 
injunctions,  writs  of  mandamus,  etc.,  and  suits  by  the 
Board  to  enforce  obedience  to  its  administrative  orders. 
The  cases  of  this  class  which  have  heretofore  arisen  have 
been  handled  by  the  Department  of  Justice  in  tlie  same 
way  as  suits  against  the  Emergency  Fleet  Corporation. 

Bearing  in  mind  that  the  language  of  a  statute  is  its  best 
expositor,  it  is  to  be  noted  that  nothing  is  said  in  the  pro- 
vision about  transferring  the  control  of  the  above- 
described  litigation  from  the  Department  of  Justice  to  the 
Shipping  Board;  the  provision  simply  is  that  the  Board 
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may  employ  attorneys  for  proper  legal  service  to  the  Board 
^*  or  to  appear  for  or  represent  the  Board  in  any  case  in 
oourt  or  other  tribunal."    The  natural  meaning  of  the 
language  employed  is  that  the  Board  may  employ  counsel 
'to  appear  for  and  represent  it  in  any  case  in  court  or  other 
tixibunal  in  which  the  Board  is  entitled  to  appear  and  be 
x-epresented,  i.  e.,  in  any  case  in  which  the  Board  is  a  party 
"to  the  record.    Again,  the  provision  contains  no  repeal  of 
ny  preexisting  statute.    As  the  bill  was  reported  by  the 
senate  Committee  on  Commerce  the  provision  contained 
t  the  end  the  words  "  any  provision  of  law  to  the  contrary 
twithstanding,"  but  these  were  stricken  out  before  final 
X>assage.     Finally,  the  section  in  which  the  provision  is 
<x>ntained  is  an  amendment  to  section  3  of  the  Shipping 
^Act  of  1916  (39  Stat.  729),  which  Act  provided  for  the 
<;reation  of  a  Shipping  Board  primarily  as  an  administra- 
tive body  to  exercise  somewhat  the  same  office  in  respect 
«f  water  transportation  as  is  exercised  by  the  Interstate' 
<Jommerce  Commission   in  respect  of  transportation  by 
Tail.    This  juxtaposition  indicates  that  Congress  did  not 
employ  the  word  "  board  "  in  the  provision  interchangeably 
-with  or  in  any  manner  so  as  to  include  "United  States" 
or  "  Emergency  Fleet  Corporation." 

A  further  indication  of  the  scope  and  purpose  of  the 
provision  is  the  fact  that  it  obviously  was  suggested  by 
and  taken  from  a  similar  provision  in  the  Act  to  Regulate 
Commerce.    The  latter  provision  was  included  in  the  Act 
to  Create  a  Commerce  Court  approved  June  18,  1910  (36 
Stat.  539,  554;  Comp.  Stat.  1918,  sec.  8584,  par.  10).    That 
Act  also  provided  that  all  suits  to  enjoin  or  set  aside  orders 
oi  the  Interstate  Commerce  Commission  should  thereafter 
be  brought  against  the  United  States,  and  that  the  At- 
torney General  should  have  charge  and  control  of  the 
interests  of  the  Government  in  all  such  litigation,  with 
Jeave  to  the  Interstate  Commerce  Commission  and  others 
effected  to  intervene  as  parties  to  the  record  (3G  Stat.  539, 
&43;  Comp.  Stat.  1918,  sees.  1004,  1(K)5).     So  that  ever 
^nce  the  adoption  of  that  provision  the  Attorney  (Jeneral 
Inas  had  full  control  of  the  interests  of  the  United  States 
in  all  litigation  growing  out  of  the  enforcement  of  the  Act 
^U>  Regulate  Commerce ;  although  the  Interstate  Commerce 
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Commission  in  the  comparatively  limited  nmnber  of  cases 
brought  by  or  against  it  directly,  and  in  the  cases  involving 
its  quasi-judicial  orders  in  which  it  is  authorized  to  inter- 
vene, has  enjoyed  the  right  to  be  represented  by  its  own 
counsel  and  to  present  to  the  court  its  separate  views. 
This  provision,  it  will  be  recognized,  did  not  constitute  a 
departure  from  the  settled  policy  of  centering  the  control 
of  Government  litigation  in  the  Department  of  Justice,  for 
the  reason  that  it  contemplated  merely  the  appearance  of 
the  Commission's  counsel  for  the  purpose  of  presenting 
the  Commission's  views  in  proceedings  involving  its  ad- 
ministrative acts,  which  proceedings  did  not  involve  prin- 
ciples likely  to  be  involved  in  other  Government  litigation 
and  hence  to  give  rise  to  the  inconsistencies  and  conflicts 
which  would  inevitably  result  from  the  division  of  the 
general  legal  business  of  the  Government  among  several 
departments. 

In  view  of  the  foregoing  considerations  it  is  quitd  mani- 
fest that  the  language  of  the  provision  of  section  3  of  the 
Merchant  Marine  Act  can  not  be  given  an  interpretation 
beyond  its  plain  meaning.  The  provision  was,  I  believe, 
designed  to  confer  upon  the  United  States  Shipping  Board 
the  same  right  to  appear  and  be  represented  in  suits  to 
which  it  is  a  party  that  is  now  enjoyed  by  the  Interstate 
Commerce  Commission.  The  interest  of  the  Board  in 
such  proceedings  is  clear,  and  presumably  the  attorneys 
who  would  appear  for  it  would  be  the  same  attorneys  who 
advised  the  Board  in  the  matter  which  is  drawn  in  ques- 
tion. Any  other  interpretation  would  lead  to  results 
which  I  can  not  believe  the  Congress  intended,  and  would 
seriously  affect  preexisting  statutes  which  I  do  not  think 
it  was  the  intention  of  Congress  to  disturb. 

In  conclusion,  I  am  of  opinion  that  the  provision  author- 
izes the  attorneys  for  tlie  Shipping  Board  to  appear  for 
and  represent  the  Board  in  cases  of  the  first  class  above 
mentioned;  but  that  it  does  not  authorize  the  Board  to 
take  over  the  conduct  and  control  of  the  cases  of  the 
second  and  third  classes. 
Bespectfully, 

A.  MITCHELL  PALMER. 

To  Chairman,  United  States  Shipping  Board, 
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WAR  DEPARTMENT  CONTINUING  REPORTS  TO  THE  JOINT 
COMMISSION  ON   RECLASSIFICATION   OF   SALARIES. 

The  War  Department  can  not  be  required  to  continue  to  make  reports 
respecting  its  civilian  personnel  to  the  Joint  Commission  om 
Reclassification  of  Salaries  since  said  Commission  as  an  agency 
of  the  Congress  ceased  to  exist  after  March  12, 1920. 

Department  op  JusUce^ 

August  26^  1930. 
Sir!  1  beg  leave  to  acknowledge  receipt  of  your  letter 
of  June  29, 1920,  transmitting  a  communication  dated  May 
1,  1920,  from  the  office  of  the  Quartermaster  General, 
XDirector  of  Purchase  and  Storage,  with  six  several  indorse- 
^^:iients  thereon,  and  also  a  copy  of  a  letter  from  the  Comp- 
:roller  of  the  Treasury  dated  December  30,  1919,  addressed 
.o  the  cRairman  of  the  Joint  Commission  on  Keclassifica- 
ion  of  Salaries,  in  which  you  request  an  opinion  on  the 
'^qiuestion  as  to  whether  existing  law  requires  the  War  De- 
partment to  continue  making  reports  to  the  Joint  Commis- 
don  on  Reclassification  of  Salaries  respecting  War  Depart- 
:xnent  civilian  personnel. 

This  question,  as  noted  in  the  opinion  of  your  Judge 
Advocate  General  (fourth  indorsement  on  papers  trans- 
mitted), resolves  itself  into  the  question  of  whether  said 
joint  commission  has  in  fact  a  legal  existence  at  this  time, 
having  on  March  12,  1920,  filed  its  final  report  to  the  Con- 
gress and  thus  completed  the  work  for  which  it  was 
created. 

The  congressional  Joint  Committee  on  Reclassification  of 
Salaries  was  created  under  section  9  of  the  Legislative, 
Executive,  and  Judicial  Appropriation  Act  of  March  1, 
1919.  (40  Stat.  1269.)  It  consisted  of  three  Senators  to 
be  appointed  by  the  President  of  the  Senate  and  three 
Representatives  to  be  appointed  by  the  Speaker  of  the 
House.  Its  duties  were  defined  to  l)e  the  investigation  "of 
the  rates  of  compensation  paid  to  civilian  employees  by  the 
DTiUnieipal  government  and  the  various  executive  depart- 
ments and  other  governmental  establishments  in  the  Dis- 
trict of  Columbia,  except  the  navy  yard  and  Postal  Serv- 
ice"; and  it  was  ordered  to  report  "by  bill  or  otherwise, 
AS  soon  as  practicable,  what  reclassification  and  readjust- 
ment of  compensation  should  be  made  so  as  to  provide  uul- 
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form  and  equitable  pay  for  the  same  character  of  employ- 
ment throughout  the  District  of  Columbia  in  the  services 
enumerated."  Such  report  was  to  be  submitted  ^^in  any 
event  by  the  second  Monday  in  January,  1920." 

The  commission  was  authorized  ^^  to  sit  during  the  ses- 
sions or  recess  of  Congress,  to  send  for  persons  and  papers, 
to  administer  oaths,  to  summon  and  compel  the  attendance 
of  witnesses,  and  to  employ  such  personal  services  and  incur 
such  expenses  as  may  be  necessary  to  carry  out  the  purposes 
^f  this  section."  The  heads  of  the  various  governmental 
services  and  the  Commissioners  of  the  District  of  Columbia 
were  instructed  by  the  same  Act  to  ^'  detail  officers  and  em- 
ployees, furnish  data  and  information,  and  make  investiga- 
tions whenever  requested  by  the  commission  in  connection 
with  the  purposes  of  this  section." 

By  joint  resolution  approved  January  10,  1920  (41  Stat. 
386) ,  the  Congress  extended  the  time  for  the  filing  of  the 
final  report  of  the  commission  to  '^a  date  not  later  than 
March  12,  1920,"  and  further  provided  that  "  the  work  of 
completing  the  preparation  of  said  final  report  and  the 
printing  thereof  shall  be  accomplished  within  the  limits 
of  the  appropriations  heretofore  made."  The  original  ap- 
propriation for  this  work  was  $25,000,  but  the  sundry  civil 
bill  of  July  19,  1919  (41  Stat.  227),  carried  an  appropria- 
tion of  $50,000  additional,  under  which  the  commission  ap- 
pears to  be  operating  at  the  present  time. 

The  final  report  of  the  commission  was  submitted  to  the 
Congress  on  March  12, 1920.  It  consisted  of  some  836  pages 
and  embraced  a  complete  detailed  and  comprehensive  in- 
vestigation of  conditions,  a  summary  of  findings  and  a 
summary  of  remedial  recommendations,  together  with  a 
summary  of  benefits  to  be  derived  from  the  adoption  by 
the  Congress  of  various  schedules,  classifications,  and  plans 
for  future  administration  recommended  by  the  commission. 

Among  the  recommendations  it  was  asked  in  No.  3  "  that 
the  (/ongress  authorize  the  Civil  Service  Commission  to 
take  over  the  Keclassification  (Commission's  records  and 
keep  them  current,  pending  action  on  the  above  recom- 
mendations." 

The  very  completeness  and  comprehensiveness  of  the  re- 
port would  indicate  that  the  members  of  the  commission 
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regarded  their  work,  so  far  as  they  themselves  were  con- 
cerned, as  finished.  This  belief  is  further  strengthened  by 
the  fact  that  in  no  part  of  the  report  is  there  a  request  for 
the  prolongation  of  the  commission's  existence ;  but,  on  the 
contrary,  there  is  recommended,  as  above  quoted,  that  the 
work  be  taken  up  and  carried  on  by  another  agency. 

That  the  chairman  of  the  conmiission  was  of  the  opinion 
that  the  commission  would  expire  by  limitation  of  law  017 
March  12,  1920,  the  extended  date  set  by  the  Congress  for 
its  final  report,  seems  to  be  amply  established  by  his  state- 
ment on  the  floor  of  the  Senate  made  while  urging  legisla- 
tion to  carry  into  effect  the  commission's  recommendations, 
that  "  the  commission  will  go  out  of  existence  on  Friday  of 
this  week"  (Cong.  Bee.,  vol.  59,  p.  4120). 

The  final  report  of  the  commission  filed,  as  directed. 
March  12,  1920,  was  referred  to  the  Committee  of  the 
House  of  Representatives  on  Reform  in  the  Civil  Service 
and  ordered  to  be  printed;  and  thereafter,  on  March  22, 
1920,  a  bill  in  the  form  recommended  by  the  commission 
was  introduced  in  the  Senate  as  S.  4106  and  referred  to 
the  Committee  on  Appropriations,  but  no  further  steps 
were  taken  with  relation  thereto  in  either  the  House  or 
Senate.  On  May  10,  1920,  the  Senate  passed  and  sent  to 
the  House  of  Representatives  a  joint  resolution  (S.  J.  Res. 
160),  which  was  introduced  in  the  House  on  May  11, 1920, 
and  referred  to  the  Committee  of  the  Whole  House  upon 
the  report  of  the  Committee  on  Reform  in  the  Civil  Serv- 
ice on  May  15,  1920  (H.  Rept.  No.  987),  designed  to 
authorize  and  direct  the  United  States  Civil  Service  Com- 
mission, upon  request  of  the  Joint  Commission  on  Reclassi- 
fication of  Salaries,  to  assume  custody  of  the  records  and 
reports  of  the  latter  commission  and  to  maintain  and  keep 
them  current,  pending  consideration  by  the  Congress  of  the 
final  report  and  recommendations  of  the  joint  commission. 
This  resolution  never  reached  a  vote,  nor  was  any  other 
action  taken  by  the  Congress,  so  far  as  I  have  been  able  to 
ascertain,  upon  the  report  of  the  commission. 

Taking  into  consideration  the  nature  of  the  commission'? 
task  and  the  purpose  for  which  it  was  created,  although 
the  Act  of  Congress  which  called  it  into  being  does  not 
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specifically  terminate  its  existence  in  so  many  words,  the 
conclusion  seems  unavoidable  that  the  intention  of  the 
Congress  was  that  the  commission  should  end  its  existence 
with  the  filing  of  its  final  report.  To  hold  otherwise  would 
be  to  assume  that  the  Congress  intended  to  perpetuate  this 
commission  indefinitely,  and  such  intention  can  not  be  im- 
puted to  the  Congress  in  this  case. 

That  it  was  the  intention  of  the  Congress  that  the  life  of 
the  commission  should  be  limited  by  the  completion  of  its 
task  is  also  evident  from  the  further  action  of  the  Congress 
in  extending  the  time  for  the  final  report  of  the  commission 
to  March  12,  1920,  to  enable  it  to  complete  its  work.  The 
language  of  the  report  itself  and  the  statements  of  the 
chairman  of  the  commission  made  in  debate  on  the  floor  of 
the  Senate  undeniably  tend  to  confirm  and  strengthen  this 
view.  The  attitude  of  the  commission  coincides  with  the 
obvious  intention  of  the  Congress.  They  have  collected  in- 
formation and  submitted  their  findings  and  recommenda- 
tions, including  the  recommendation  of  the  perpetuation 
of  their  work  by  another  and  existing  governmental  agency, 
and  it  is  for  the  Congress  to  take  action.  Their  work  is 
done  and  the  existence  of  the  commission  is  at  an  end. 
There  seems  to  be  no  question  but  that  this  was  the  accepted 
position  at  that  time. 

The  failure  of  the  Congress  to  act  and  to  provide  a  sub- 
stitute to  carry  on  the  invaluable  work  of  the  commission, 
however  much  it  is  to  be  regretted,  can  in  no  way  affect  the 
commission's  demise  as  a  matter  of  law  through  the  expira- 
tion of  its  term  of  service. 

In  the  light  of  the  foregoing  facts  and  the  necessary  con- 
clusions based  upon  them,  together  with  the  fair  implica- 
tion of  the  wording  of  the  law  by  which  the  commission 
was  established,  I  am  compelled  to  conclude  that  the  com- 
mission as  an  agency  of  the  Congress  ceased  to  exist  after 
March  12,  1920,  and,  in  consequence,  that,  as  a  matter  of 
law,  the  War  Department  can  not  be  required  to  continue 
to  make  reports  to  said  commission. 
Respectfully, 

WM.  L.  FRIERSON, 
Acting  Attorney  General, 
To  the  Secretary  of  War. 
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ENEMY  ALIENS  UNDER  WAR  RISK  INSURANCE  ACT. 


Bureau  of  War  Risk  Insuruiice  is  authorized,  regardless  of 
the  general  enemy  trade  licenses  of  July  14  and  July  20,  1919, 
and  without  awaiting  the  legal  establishment  of  peace,  to  make 
payments  to  enemy  nationals  resident  in  the  United  States  of 
accrued  sums  of  allotment,  allowance,  compensation,  and  in- 
surance, assuming,  of  course,  that  the  said  enemy  nationals  have 
been  resident  in  the  United  States  throughout  the  war  and  have 
not  at  any  time  been  proclaimed  enemy  aliens  within  the  defi- 
nitions of  the  Trading  with  the  E^emy  Act;  and  to  make  such 
payments  to  enemy  nationals  resident  in  allied  or  neutral  ter- 
ritory as  have  not  been  **  doing  business  "  within  enemy  territory 
and  have  not  been  proclaimed  **  enemies  "  or  "  allies  of  enemies  " 
by  the  President. 

general  licenses  of  July  14  and  July  20,  1919,  authorize 
the  Bureau  of  War  Risk  Insurance,  without  awaiting  the  legal 
establishment  of  peace,  to  make  payments  to  enemy  nationals 
resident  in  enemy  territory  or  territory  allied  with  the  enemy 
of  accrued  compensation  and  insurance,  and  to  make  payments 
of  accrued  sums  of  allotment  and  allowance  to  such  beneficiaries 
resident  In  enemy  territory,  or  a  territory  allied  with  the 
enemy,  as  have  been  designated  since  July  14,  1919;  subject,  of 
course,  to  the  limitations  and  exceptions  made  In  the  general 
licenses. 

Irrespective  of  the  general  licenses  referred  to,  enemy  nationals 
resident  in  the  United  States  who  have  not  been  specifically 
proclaimed  enemy  aliens  are  entitled  to  trade  with  all  persons 
other  than  "  enemies  "  or  "  allies  of  enemies  "  without  a  license 
from  the  President  and  consequently  have  been  at  all  times 
entitled  to  the  allotments,  allowances,  compensation,  and  In- 
surance, within  the  provisions  of  the  War  Risk  Insurance  Act. 

Opinion  of  December   8,  1919    (32   Op.   65),   modified. 

Department  of  Justice, 

Septemher  JT,  1920. 

Sir:  This  will  acknowledge  receipt  of  your  letter  of 
August  17,  1920,  calling  my  attention  to  an  opinion  by 
the  Acting  Attorney  General,  rendered  under  date  of  De- 
cember 8,  1919,  dealing  with  the  right  of  enemy  aliens  to 
enjoy  the  benefits  of  the  War  Risk  Insurance  Act.  You 
call  my  attention  to  the  "  General  Enemy  Trade  Licenses  " 
issued  by  the  War  Trade  Board  section  of  the  Department 
of  State  on  July  14,  and  July  20,  1919,  and  request  that  1 
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review  the  conclusions  of  tlie  opinion  of  December  8,  1919, 
and  advise  you  upon  the  following  questions : 

"  1.  Do  the  general  licenses  of  July  14,  and  July  20, 
1919,  authorize  the  Bureau  of  War  Risk  Insurance,  with- 
out awaiting  the  legal  establishment  of  peace,  to  make 
payments  to  enemy  nationals  resident  in  the  United  States, 
or  in  allied  or  neutral  territory,  of  accrued  sums  of  allot- 
ment and  allowance,  of  compensation,  of  insurance,  or  any 
of  them? 

"2.  Do  the  general  licenses  of  July  14,  and  July  20, 
1919,  authorize  the  Bureau  of  War  Risk  Insurance,  with- 
out awaiting  the  legal  establishment  of  i>eace,  to  make  pay- 
ments to  enemy  nationals  resident  in  enemy  territory,  or 
territory  allied  with  the  enemy,  of  accrued  sums  of  allot- 
ment and  allowance,  of  compensation,  of  insurance,  or  any 
of  them  ? 

"  3.  If  the  general  licenses  above  cited  do  not  authorize 
such  payments  to  the  enemy  nationals  referred  to  in  ques- 
tions 1  and  2,  is  there  any  other  provision  of  law  or  regula- 
tion which  now  permits  payment  of  War  Risk  benefits  to 
such  enemy  nationals? 

"4.  In  the  second  conclusion  of  the  Acting  Attorney 
General  in  the  opinion  of  Deceml)er  8,  1919,  it  was  stated: 
'  2.  Technical  enemy  aliens  (such  as  unnaturalized  Ger- 
mans) resident  in  the  United  States  are  eligible  as  bene- 
ficiaries of  all  of  the  benefits  provided  by  the  War  Risk 
Insurance  Act,  provided  they  have  been  licensed  by  the 
President    ♦     *     *.' 

"  Irrespective  of  the  general  licenses  referred  to  above, 
are  not  enemy  nationals  resident  in  the  United  States,  who 
have  not  been  specifically  proclaimed  enemy  aliens,  entitled 
to  trade  loithouf  a  license  from  the  President  and  conse- 
quently entitled  even  during  the  duration  of  the  war  to  the 
receipt  of  allotments  and  allowances,  of  compensation  and 
of  insurance?  " 

Upon  further  consideration  and  in  view  of  the  general 
licenses  of  July  14,  and  July  20,  1919, 1  am  convinced  that 
the  opinion  of  December  8,  1919  (e32  Op.  05),  should  be 
modified.    Section  2  of  the  Trading  with  the  Enemy  Act 
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40  Stat.  411),  defines  the  terms  "  enemy  alien  "  and  "  ally 
f  enemy  "  as  follows : 

"  Sec.  2.  That  the  word  '  enemy,'  as  used  herein,  shall 
e  deemed  to  mean,  for  the  purposes  of  such  trading  and 
f  this  Act — 

"(a)  Any  individual,  partnership,  or  other  body  of  in- 
ividuals,  of  any  nationality  resident  within  the  territory 
including  that  occupied  by  the  military  and  naval  forces) 
f  any  nation  with  which  the  United  States  is  at  war,  or 
esident  outside  the  United  States  and  doing  business 
rithin  such  territory,  and  any  corporation  incorporated 
rithin  such  territory  of  any  nation  with  which  the  United 
)tates  is  at  war  or  incorporated  within  any  country  other 
han  the  United  States  and  doing  business  within  such 
erritory. 

"(6)  The  government  of  any  nation  with  which  the 
Jnited  States  is  at  war,  or  any  political  or  municipal  sub- 
livision  thereof,  or  any  officer,  official,  agent,  or  agency 
lereof. 

"(e)  Such  other  individuals,  or  body  or  class  of  in- 
viduals,  as  may  be  natives,  citizens,  or  subjects  of  any 
ition  with  which  the  United  States  is  at  war,  other  than 
tizens  of  the  United  States,  wherever  resident  or  wherever 
>ing  business,  as  the  President,  if  he  shall  find  the  safety 
:  the  United  States- or  the  successful  prosecution  of  the 
ar  shall  so  require,  may,  by  proclamation,  include  within 
le  term  *  enemy.' 

"  The  words  '  ally  of  enemy,'  as  used  herein,  shall  be 
»emed  to  mean — 

"(a)  Any  individual,  partnership,  or  other  body  of  in- 
Lviduals,  of  any  nationality,  resident  within  the  territory 
including  that  occupied  by  the  military  and  naval  forces) 
E  any  nation  which  is  an  ally  of  a  nation  with  which  the 
Fnited  States  is  at  war,  or  resident  outside  the  United 
tates  and  doing  business  within  such  territory,  and  any 
>rporation  incorporated  within  such  territory  of  such 
Uy  nation,  or  incorporated  within  any  country  other  than 
ne  United  States  and  doing  business  within  such  territory. 

"(6)  The  government  of  any  nation  which  is  an- ally  of 

nation  with  which  the  United  States  is  at  war,  or  any 
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political  or  municipal  subdivision  of  such  ally  nation,  or 
any  officer,  official,  agent,  or  agency  thereof. 

"(r)  Such  other  individuals,  or  body  or  class  of  in- 
dividuals, as  may  be  natives,  citizens,  or  subjects  of  any 
nation  which  is  an  ally  of  a  nation  with  which  the  United 
States  is  at  war,  other  than  citizens  of  the  United  States, 
wherever  resident  or  wherever  doing  business,  as  the  Presi- 
dent, if  he  shall  find  the  safety  of  the  United  States  or  the 
successful  prosecution  of  the  war  shall  so  require,  may, 
by  proclamation,  include  within  the  term  '  ally  of  enemy.'  " 

Enemy  nationals  resident  in  the  United  States  are  not 
enemy  aliens  within  the  terms  of  the  said  Act  unless  they 
have  been  designated  as  such  by  presidential  proclama- 
tion. Therefore,  unless  so  designated  they  are  not  pre- 
cluded from  enjoyment  of  the  benefits  of  the  War  Risk 
Insurance  Act,  there  being  no  other  legal  inhibitions. 
Enemy  nationals  resident  in  allied  or  neutral  country  are 
likewise  not  prohibited  from  enjoyment  of  the  benefits  of 
the  Act  unless  they  have  engaged  in  "  doing  business " 
within  enemy  territory,  or  have  been  proclaimed  "  enemies  " 
or  ^  allies  of  enemies  "  by  presidential  proclamation. 

The  prohibitions  of  the  Trading  with  the  Enemy  Act 
are  prohibitions  from  trading  without  a  license;  trading 
with  a  license  is  not  forbidden.  Section  5  {a)  of  the  Act 
provides  that  the  President  may  "grant  licenses,  special 
or  general,  temporary  or  otherwise,  and  for  such  period 
of  time,  and  containing  such  provisions  and  conditions  as 
he  shall  prescribe,  to  any  person  or  class  of  persons,  to  do 
business  as  provided  in  subsection  {a)  of  section  4  hereof, 
and  to  perform  any  act  made  unlawful  without  such  license 
in  section  3  hereof  *  *  *  and  the  President  may  exer- 
cise any  power  or  authority  conferred  by  this  Act  through 
such  offices  or  officers  as  he  shall  dirc(?t."     (40  Stat.  415.) 

The  War  Trade  Board  of  the  Department  of  State  by 
virtue  of  the  authority  delegated  to  them  by  the  Presi- 
dent, having  issiiod  the  general  licenses  of  July  14  and 
July  20,  1919,  it  became  legal  to  trade  thereafter,  without 
licenses,  with  all  persons  with  whom  trade  and  communi- 
cations had  been  prohibited  by  the  Trading  with  the 
Enemy  Act,  subject,  of  course,  to  the  limitations  and  ex- 
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ceptions  set  forth  in  such  general  licenses.  The  issuance 
of  these  licenses,  so  far  as  the  questions  before  us  are  con- 
cerned, and  with  the  limitations  and  exceptions  therein 
provided,  have  the  same  effect  as  would  have  resulted  from 
a  formal  termination  of  the  war.  I  therefore  answer  your 
questions  as  follows : 

1.  The  Bureau  of  War  Kisk  Insurance  is  authorized,  re- 
gardless of  the  general  licenses  of  July  14  and  July  20, 
1919,  and  without  awaiting  the  legal  establishment  of  peace, 
to  make  payments  to  enemy  nationals  resident  in  the 
United  States,  of  accrued  sums  of  allotment,  allowance, 
compensation  and  insurance,  assuming,  of  course,  that  the 
said  enemy  nationals  have  been  resident  in  the  United 
States  throughout  the  war  and  have  not  at  any  time  been 
proclaimed  enemy  aliens  within  the  definitions  of  the 
Trading  with  the  Enemy  Act;  and  to  make  such  payments 
to  enemy  nationals  resident  in  allied  or  neutral  territory 
as  have  not  been  "  doing  business  "  within  enemy  territory 
and  have  not  been  proclaimed  "  enemies "  or  "  allies  of 
enemies  "  by  the  President. 

2.  The  general  licenses  of  July  14  and  July  20,  1919, 
authorize  the  Bureau  of  War  Risk  Insurance,  without 
awaiting  the  legal  establishment  of  peace,  to  make  pay- 
ments to  enemy  nationals  resident  in  enemy  territory  or 
territory  allied  with  the  enemy,  of  accrued  compensation 
and  insurance,  and  to  make  payments  of  accrued  sums  of 
allotment  and  allowance  to  such  beneficiaries  resident  in 
enemy  territory,  or  a  territory  allied  with  the  enemy,  as 
have  been  designated  since  July  14, 1919;  subject,  of  course, 
to  the  limitations  and  exceptions  made  in  the  general 
licenses. 

3.  The  answers  to  questions  1  and  2  above  render  un- 
necessary any  answ^er  to  this  question. 

4.  Irrespective  of  the  general  licenses  referred  to,  enemy 
nationals  resident  in  the  United  States  who  have  not  been 
specifically  proclaimed  enemy  aliens,  are  entitled  to  trade 
with  all  persons  other  than  "enemies"  or  "allies  of 
enemies  "  without  a  license  from  the  President  and  conse- 
quently have  been  at  all  times  entitled  to  the  allotments, 
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allowances,  compensation  and  insurance,  within  the  pro- 
visions of  the  War  Risk  Insurance  Act. 
Respectfully, 

WM.  L.  FRIERSON, 

Acting  Attoi-ney  General. 
To  the  Secretary  of  the  Treasury. 


NAVAL  ACADEMY— MIDSHIPMEN  DEFICIENT  IN  STUDIES. 

Midshipmen  at  the  Naval  Academy  found  deflcient  at  the  annual 
examinations  at  the  close  of  the  academic  term,  held  May 
24-29,  1920,  whose  retention  at  the  Academy  or  In  the  service 
had  not  been  recommended  by  the  academic  board  and  whose 
resignations  had  been  duly  submitted  and  accepted  by  the 
Secretary  of  the  Navy  on  June  1,  1920,  arc  not  entitled  to  the 
benefits  of  the  provisions  of  the  Act  of  June  5,  1920  (41  Stat. 
1028),  relating  to  reexamination  of  mldshit)men  found  deficient 
in  their  studies. 

The  provisions  of  the  said  Act  of  June  5,  1920,  in  so  far  as 
they  are  not  retroactive,  are  amendatory  of  section  1519  of  the 
Revised  Statutes,  and  provide  for  a  second  examination  of  the 
midshipmen  found  deficient  at  the  annual  or  semiannual  ex- 
amination at  the  close  of  the  term,  before  the  academic  board 
shall  pass  upon  the  question  of  whether  they  shall  be  continued 
at  the  Academy. 

The  Act,  supra,  In  its  retroactive  scope,  was  intended  to  affect 
only  those  midshipmen  found  deflcient  at  the  examination,  whose 
retention  had  not  been  recommended  by  the  aeademic  board. 

Department  OF  Justice, 

September  2, 1920. 
Sir:  It  appears  by  your  communication  of  August  26, 
1920,  tliat  a  number  of  midshipmen  were  found  deficient 
at  the  annual  examinations  at  the  close  of  the  academic 
term,  held  May  24-29,  1920,  and  were  not  recommended  by 
the  academic  l)oard  to  continue  at  the  academy,  or  in  the 
service.  The  finding  of  the  academic  board  was  approved 
by  the  Secretary  of  the  Navy  on  June  1,  1920,  and  in  con- 
formity w4th  existing  policy,  those  midshipmen  recom- 
mended to  be  discontinued  were  notified  that  their  resigna- 
tions w^oukl  be  accepted  if  tendered  immediately.  Each 
midshipman  so  affected  submitted  his  resignation,  and  the 
acceptance  thereof  signed  prior  to  June  5,  1920, 
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In  the  meantime,  and  prior  to  the  mailing  of  acceptances 
by  the  Secretary  of  the  Navy,  an  Act  of  Congress  was  ap- 
proved by  the  President  on  June  5,  1920  (Public  No. 
264),  which  provided,  among  other  things,  as  follows: 

"  That  until  otherwise  provided  by  law  no  midshipman 
found  deficient  at  the  close  of  the  last  and  succeeding  aca- 
demic terms  shall  be  involuntarily  discontinued  at  the  Na- 
val Academy  or  in  the  service  unless  he  shall  fail  upon  re- 
examination in  the  subjects  in  which  found  deficient  at  an 
examination  to  be  held  at  the  beginning  of  the  next  and 
succeeding  academic  terms,  and  the  Secretary  of  the  Navy 
shall  provide  for  the  special  instruction  of  such  midship- 
men in  the  subjects  in  which  found  deficient  during  the 
period  between  academic  terms."     (41  Stat.  1028.) 

Section  1519  of  the  Revised  Statutes  of  the  United  States 
provides  as  follows : 

"  Cadet  midshipmen  found  deficient  at  any  examination 
shall  not  be  continued  at  the  Academy  or  in  the  service 
unless  upon  the  recommendation  of  the  academic  board." 

In  view  of  the  foregoing  you  request  an  opinion  on  the 
following  questions: 

"  (a)  In  view  of  the  above  section  of  the  Revised  Statutes 
(1519),  are  midshipmen  who  were  found  deficient  at  the 
annual  examinations  held  Monday  to  Saturday,  inclusive, 
24-29  May,  1920,  and  were  not  authorized  by  the  recom- 
mendation of  the  academic  board  to  continue  at  the  Acad- 
emy or  in  the  service,  said  finding  having  been  approved 
by  the  Secretary  of  Navy  1  June,  1920,  entitled  to  the  bene- 
fits of  the  provisions  of  the  Act  approved  5  June,  1920, 
above  quoted  ? 

"(6)  In  case  your  answer  to  the  above  question  is  in  the 
affirmative,  is  the  Secretary  of  the  Navy,  under  said  pro- 
vision of  Public  No.  264,  Sixty-sixth  Congress,  bound  to 
provide  special  instruction  for  such  midshipmen  in  the  sub- 
jects in  which  found  deficient  at  the  last  annual  examina- 
tions, when  said  midshipmen  have  not  been  dropped  from 
the  rolls  at  the  Academy  or  from  the  service  but  have  been 
turned  back  into  the  next  lower  class?  In  other  words,  is 
the  Secretary  of  the  Navy  bound  to  furnish  the  special  in- 
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struct  ion  provided  for  under  said  Act  under  any  circum- 
stances other  than  prior  to  dropping  such  midshipmen  from 
the  rolls  of  the  Academy  or  from  the  service  as  have  been 
found  deficient  at  the  annual  examinations? 

"(c)  Has  section  1519  of  the  Revised  Statutes  been  re- 
pealed by  the  provisions  of  Public  No.  264,  Sixty-sixth 
Congress,  al)ove  quoted,  or  does  said  S(^ction  continue  appli- 
cable to  the  case  of  a  midshipman  found  deficient  at  the 
semiannual  examinations?  In  other  words,  will  midship- 
men found  deficient  at  the  semiannual  examinations  be 
dropped  from  the  rolls  of  the  Academy  or  the  naval 
service  as  provided  by  section  1519  of  the  Revised  Stat- 
utes, if  they  are  not  recommended  by  the  academic  board 
to  be  continued  at  the  Academv  or  in  the  service? 

"(rf)  Does  the  Act,  Public  No.  264,  Sixty-sixth  Congress, 
prevent  the  academic  board  from  turning  midshipmen 
found  deficient  at  anv  examination  back  into  the  next  lower 

ft* 

class  for  the  purpose  of  re(|uiring  said  midshipmen  to  pur- 
sue said  course  for  another  year,  as  now  provided  for  in 
Part  I,  Chapter  IV  of  the  Regulations  of  the  United  States 
Naval  Academy,  1020?" 

{a)  The  poi-tion  of  Public  No.  264  quoted  makes  no  pro- 
vision for  the  appointment  of  the  midshipmen  found  de- 
ficient upon  examinaticm,  whose  retention  at  the  academy 
had  not  been  recommended  by  the  academic  board,  and  no 
such  provisi(m  appears  elsewhere  in  the  Act. 

Midshipmen  are  officers  of  the  United  States  (25  Op.  579, 
citing  Hartigan  v.  United  States,  190  U.  S.  169),  although 
not  necessarily  officers  of  the  Navy. 

In  the  cases  under  consideration,  the  resignations  of  the 
midshipmen  had  been  duly  submitted  and  accepted  by  the 
Secretary  prior  to  tlie  passage  of  the  Act,  and  their  rela- 
tions with  the  Naval  Academy  severed  (19  Op.  350),  it 
being  innnaterial  whether  the  acceptances  had  been  mailed 
prior  to  the  passage  of  the  Act. 

The  reinstatement  of  these  midshipmen  could  not  take 
place  otherwise  than  by  appointment  by  the  Secretary  of 
the  Navy  (19  Op.  »350,  supra)  and  the  provision,  in  so  far 
as  it  is  intended  to  affect  those  midshipmen  who  had  been 
discontinued  at  the  Naval  Academy  for  deficiency  in  the 
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May,  1920,  examinations,  by  reason  of  the  provisions  of 
section  1519  of  the  Revised  Statutes  not  containing  author- 
ity to  the  Secretary  of  the  Navy  to  reinstate  them  by  ap- 
pointment, is  contrary  to  the  provisions  of  the  Constitution 
relating  to  the  appointment  of  officers  of  the  United  States. 
(U.  S.  V.  Germaine,  99  U.  S.  508;  U.  S.  v.  Mouat,  124  U.  S. 
303,  307.) 

(h)  The  preceding  question  being  answered  in  the  nega- 
tive, it  is  unnecessary  to  answer  this  question. 

(c)  The  quoted  provisions  of  Public  No.  204,  insofar  as 
they  are  not  retroactive,  are  amendatory  of  section  1519, 
United  States  Revised  Statutes,  and  provide  for  a  second 
examination  of  the  midshipmen  found  deficient  at  the  ex- 
amination at  the  close  of  the  term,  before  the  academic 
fc^oard  shall  pass  upon  the  question  of  whether  they  shall 
continued  at  the  academy.     It  applies  equally  to  the 
.nnual  and  semi-annual  examination  for  the  expression 
^'*'  term  "  and  not  *'  year  "  is  used  in  the  Act. 

Section  116,  Regulations  of  the  United  States  Naval 
—^^cademy,  1920,  provides  as  follow^s: 

"  The  academic  year  shall  begin  October  1  and  end  May 
il,  cansisting  of  two  terms;  the  first  term  from  October  1 
the  Saturday  nearest  to  January  31,  and  the  second  term 
:rom  the  close  of  the  first  term  to  May  31." 

The  period  intervening  between  the  first  term  and  second 
term  this  year  amounts  to  one  day,  w^hich  is  Sunday,  so 
^hat  the  amount  of  special  instruction  which  could  be  im- 
3)arted  to  midshipmen  found  deficient  at  the  semi-annual 
examination  would  be  practically  negligible,  but  an  inter- 
pretation of  the  Act  re<|uires  that  they  be  allowed  to  take 
a  second  examination.    However,  as  there  will  be  another 
session  of  Congress  before  the  next  semi-annual  examina- 
tions occur,  it  is  possible  that  remedial  legislation  can  take 
place  in  the  meantime. 

{d)  The  Act,  in  its  retroactive  scope,  was  intended  to 
affect  only  those  midshipmen  found  deficient  at  the  exami- 
nation, whose  retention  had  not  hcen  recomiiwnded  hy  the 
academic  hoard.  At  tlie  time  that  the  Act  took  effect,  the 
academic  board  had  already  recommended  that  those  mid- 
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shipmcn  who  were  turned  back  into  the  next  lower  class 
be  continued  at  the  academy  and  in  the  service. 
I  have  the  honor  to  be,  respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Navy. 


INCOME  TAX— COMMUNITY  PROPERTY. 

The  earnings  of  husband  ami  wife  domiciled  in  Texas  are  com- 
munity income,  and  such  husband  and  wife  in  rendering  sepa- 
rate income-tax  returns  may  each  roiwrt  as  gross  income  one- 
half  of  the  total  earnings  of  the  husband  and  wife. 

The  income  from  seiwirate  property,  except  the  Increase,  rents, 
and  revenues  from  land8,  is  community  Income,  and  therefore 
husband  and  wife  domiciled  in  Texas,  in  rendering  separate  in- 
come-tax returns,  may  each  report  as  gross  Income  one-half  the 
total  income  from  st»parate  pr()i)erty,  except  the  Increase,  rents, 
and  revenues  from  land  held  separately. 

The  income  from  community  property  as  defined  in  article  4U22, 
Vernon's  Sayles*  Texas  Statutes,  is  community  income,  and 
therefore  husband  and  wife  domiciled  in  ^  Texas,  in  rendering 
separate  income-tax  returns,  may  each  report  as  gross  Income 
one-half  the  total  income  from  such  community  property. 

Department  of  Justice, 

September  10^  1920. 

Sir:  Further  acknowledging  receipt  of  your  favor  of 
August  12th,  requesting  my  opinion  on  the  three  questions 
of  law  set  foi-th  below,  to  wit : 

"  (1)  Are  the  earnings  of  husband  and  wife  domiciled 
in  Texas  community  income,  and  may  they  therefore  in 
rendering  separate  income  tax  returns,  each  report  as  gross 
income  one-half  of  the  total  earnings  of  the  husband  and 
wife? 

"  (2)  Is  the  income  from  separate  property,  as  defined 
in  Article  4()21,  Vernon's  Saykvs'  Statutes,  1918  Edition, 
community  income,  and  may  therefore  husband  and  wife 
domiciled  in  Texas,  in  rendering  separate  income-tax  re- 
turns, each  report  as  gross  income  one-half  of  the  total 
income  from  all  separate  property  owned  by  them? 

"(3)  Is  the  income  from  community  property  as  defin 
in  Article  4622,  Vernon's  Sayles'  Statutes,  1914  Edition 
community  income,  and  may  therefore  husband  and 
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domiciled  in  Texas,  in  rendering  separate  income  tax  re- 
turns, each  report  as  gross  income  one-half  of  the  total 
income  from  community  property  ?  " 

I  have  the  honor  to  advise  you  as  follows : 
The  Ke venue  Act  of  1918  (40  Stat.  1057)  levies  a  tax  on 
the  net  income  of  every  individual  (sees.  210  and  211). 
Net  income  is  defined  as  gross  income  less  deductions  al- 
lowed (sec.  212).  Gross  income  is  defined  as  follows 
(sec.  213,  40  Stat.  1065) : 

''  That  for  the  purposes  of  this  title  (except  as  otherwise 
provided  in  section  233)  the  term  'gross  income' — 

"(a)  Includes  gains,  profits,  and  income  derived  from 
salaries,  wages,  compensation  for  personal  service  (includ- 
ing in  the  case  of  the  President  of  the  United  States,  the 
judges  of  the  Supreme  and  inferior  courts  of  the  United 
States,  and  all  other  officers  and  employees,  whether 
elected  or  appointed,  of  the  United  States,  Alaska,  Hawaii, 
or  any  political  subdivision  thereof,  or  the  District  of 
Columbia,  the  compensation  received  as  such),  of  what- 
ever kind  and  in  whatever  form  paid,  or  from  professions, 
vocations,  trades,  businesses,  commerce,  or  sales,  or  dealings 
in  property,  whether  real  or  personal,  growing  out  of  the 
ownership  or  use  of  or  interest  in  such  property;  also  from 
interest,  rent,  dividends,  securities,  or  the  transaction  of 
any  business  carried  on  for  gain  or  profit  or  gains  or 
profits  and  income  derived  from  any  source  whatever. 
The  amount  of  all  such  items  shall  be  included  in  the  gross 
income  for  the  taxable  year  in  which  received  by  the  tax- 
payer, unless,  under  methods  of  accounting  permitted  un- 
der subdivision  (/>)  of  section  212,  any  sucli  amounts  are 
to  be  properly  accounted  for  as  of  a  different  period." 
The  State  Constitution  of  Texas  provides: 
"  Art.  VII,  sec.  19,  Constitution  1845 :  All  property 
both  real  and  personal  of  the  wife,  owned  or  claimed  by 
her  before  marriage,  and  that  acquired  afterwards  by  gift, 
devise,  or  descent,  shall  be  her  se])arate  property;  and  laws 
shall  be  passed  more  clearly  defining  the  rights  of  the  wife 
in  relation  as  well  as  to  her  separate  property  as  that  held 
in  common  with  her  husband.    Laws  shall  also  be  passed 
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and  the  wife  shall  have  the  sole  management,  control  and 
disposition  of  her  separate  property,  both  real  and  per- 
sonal: Provided^  however^  the  joinder  of  the  husband  in 
the  manner  now  provided  by  law  for  conveyance  of  the 
separate  real  estate  of  the  wife  shall  be  necessary  to  an 
encumbrance  or  conveyance  by  the  wife  of  her  lands,  and 
the  joint  signature  of  the  husband  and  wife  shall  be  neces- 
sary to  a  transfer  of  stocks  and  bonds  belonging  to  her,  or 
of  which  she  may  be  given  control  by  this  Act :  Froind^d, 
also,  that  if  the  husband  shall  have  permanently  aban- 
doned his  wife,  be  insane,  or  shall  refuse  to  join  in  such 
encumbrance,  conveyance  or  transfer  of  such  property,  the 
wife  may  apply  to  the  district  court  of  the  county  of  her 
residence,  and  it  shall  be  the  duty  of  the  court,  in  term 
time  or  vacation,  upon  satisfactory  proof  that  such  encum- 
brance, conveyance  or  transfer  would  be  advantageous  to 
the  interest  of  the  wife,  to  make  an  order  granting  permis- 
sion to  make  such  encumbrance,  conveyance  or  transfer 
without  the  joinder  of  her  husband,  in  which  event  she 
may  encumber,  convey  or  transfer  said  property  without 
such  joinder.  Neither  the  separate  property  of  the  wife, 
nor  the  rents  from  the  wife's  separate  real  estate,  nor  the 
interest  on  bonds  and  notes  belonging  to  her,  nor  dividends 
on  stocks  owned  by  her,  nor  her  personal  earnings,  shall  be 
subject  to  .the  payment  of  debts  contracted  by  the  hus- 
band. The  homestead,  whether  the  separate  property  of 
the  husband  or  wife,  or  the  community  property  of  both, 
shall  not  be  disposed  of  except  by  the  joint  conveyance  of 
both  the  husband  and  the  wife,  except  where  tlie  husband 
has  permanently  abandoned  the  wife,  or  is  insane,  in 
which  instances  the  wife  may  sell  and  make  tUle  to  any 
such  homestead,  if  her  separate  property,  in  the  manner 
herein  provided  for  conveying  or  making  title  to  her 
other  separate  estate. 

"The  community  property  of  the  husband  and  wifb 
shall  not  be  liable  for  debts  or  damages  resulting  from 
contracts  of  the  wife,  except  for  necessaries  furnished  her- 
self and  children,  unless  the  husband  joins  in  the  execution 
of  the  contract:  Provided,  that  her  rights  with  reference 
to  the  community  property  on  permanent  abandonment  by 
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the  husband  shall  not  be  affected  by  the  preceding  sen- 
tence." 

Article  2469,  Vernon's  Sayles'  Statutes: 

"Upon  the  dissolution  of  the  marriage  relation  by  death, 
all  property  belonging  to  the  community  estate  of  the 
husband  and  wife  shall  go  to  the  survivor,  if  there  be  no 
child  or  children  of  the  deceased  or  their  descendants;  but 
if  there  be  a  child  or  children  of  the  deceased,  or  descend- 
ant of  such  child  or  children,  then  the  survivor  shall  be 
entitled  to  one-half  of  said  proi>erty,  and  the  other  half 
shall  pass  to  such  child  or  children,  or  their  descendants. 
But  such  descendants  shall  inherit  only  such  portion  of 
said  property  as  the  parent  through  whom  they  inherit 
would  be  entitled  to  if  alive." 

The  community  property  system  prevails  in  Texas,  Ari- 
zona, California,  Washington,  Louisiana,  and  New  Mexico. 
It  seems  to  have  had  its  origin  in  France  and  Spain  and 
to  have  been  brought  thence  into  our  judicial  system. 

Community  property  laws  provide  generally  that  all 
property  acquired  during  marriage,  by  the  industry  and 
labor  of  either  husband  or  wife  or  both,  together  with  the 
produce  and  increase  thereof,  l)elongs  to  both  in  equal 
shares  during  the  continuance  of  the  marital  relation.  It 
has  its  foundation  in  the  fact  or  the  legal  presumption 
that  all  property  acquired  during  marriage,  otherwise  than 
by  gift,  devise,  or  descent,  is  acquired  by  the  joint  efforts 
of  husband  and  wife  (Nickerson  v.  Nickerson^  65  Tex. 
281,  284).  Their  relation  partakes  of  the  nature  of  a  part- 
nership in  whicli  each  partner  may  have  separate  estates, 
or  property,  as  well  as  common  stock  of  acquisitions  and 
gains.  The  business  of  the  firm  generally  is  transacted  in 
the  name  of  the  husband  and  he  prosecutes  and  defends 
its  suits  with  the  same  effect  as  if  his  partner  Avere  named 
in  the  case  {Simpfion  v.  Hrotherton^  62  Tex.  170),  and 
although  community  i)roperty  has  not  all  the  incidents  of 
partnership  property,  it  has  many  of  them,  and  is  com- 
monly spoken  of  as  partnership  property  (De  Blnne  v. 
Lynch  rf*  Co.^  23  Tex.  25 ;  Wilkinson  v.  Wilkinson^  20  Tex. 
237).  In  the  conventional  partnerships  the  gains  of  the 
partners  are  in  proportion  to  their  respective  shares  of 
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stock  and  services,  but  in  the  conjugal  partnerships  the 
division  is  equal,  though  one  may  have  brought  in  the 
greater  part  if  not  all  of  the  property  from  which  the 
profits  are  derived,  or  may  have  contributed  all  his  skill 
and  services  unaided  by  the  other  ( Wheat  v.  Owens^  16 
Tex.  241 ;  Routh  v.  Routh,  57  Tex.  589,  595).  The  fact  that 
one  or  tlie  other  of  the  spouses  may  do  all  the  work  does 
not  change  the  character  of  community  property  {Yates  v. 
Houston^  3  Tex.  452,  454).  And  though  the  management 
and  disposal  of  community  property  during  marriage  are 
usually  given  to  the  husband  this  is  said  to  be  for  reasons 
of  public  policy  and  social  economy  and  not  on  the  grounds 
that  the  husband  has  any  greater  interest  in  it  than  the 
wife.  Section  4622,  Vernon's  Sayles'  Statutes,  as  amended 
in  1913,  and  as  set  forth  above,  provides  that  the  personal 
earnings  of  the  wife,  the  rents  from  her  estate,  the  interest 
on  bonds  and  notes  belonging  to  her,  and  dividends  on 
stocks  owned  by  her,  shall  be  under  the  control,  man- 
agement, and  disposition  of  the  wife  alone;  but  the  Su- 
preme Court  of  Texas  held  in  TannehUl  v.  Tannehill^  171 
S.  W.  1050,  that  such  amendment  did  not  change  the  char- 
acter of  rents  from  the  wife's  separate  property  so  as  to 
make  them  her  separate  property,  but  that  they  continued 
to  belong  to  the  community  estate,  and  the  husband  was 
owner  of  one-half  of  same.  (This  before  the  amendment 
of  section  4621  in  1917  made  the  rents  from  separate  lands 
the  separate  property  of  the  owner  of  the  land.) 

In  Tucker  v.  Carr,  39  Tex.  98, 102,  the  court  said :  "  It  is 
well  settled  that  all  property  acquired  during  the  marriage, 
whether  by  the  labor  of  the  husband  or  the  wife,  or  the 
joint  labor  of  both,  whether  the  title  be  made  to  the  hus- 
band or  to  the  wife,  or  to  both  jointly,  is  community 
property." 

Also  see  Cooke  v.  Bremond^  27  Tex.  457. 

In  Holy  ok  e  v.  Jackson^  3  Pac.  841,  the  supreme  court  of 
Washington,  in  defining  community  property  rights  in 
that  State  held  that  the  community  "  is  like  a  partnership, 
in  that  some  property  coming  from  or  through  one  or  other 
or  both  of  the  individuals,  forms  for  both  a  common  stock, 
v^'hi(*h  bears  the  losses  and  receives  the  profits  of  its  man- 
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agement,  and  which  is  liable  for  individual  debts;  but  it  is 
unlike  in  that  there  is  no  regard  paid  to  proportionate 
contribution,  service,  or  business  fidelity;  that  each  indi- 
vidual once  in  it  is  incapable  of  disposing  of  his  or  her 
interest,  and  that  both  are  powerless  to  escape  from  the 
relationship,  to  vary  its  terms,  or  to  distribute  its  assets  or 
its  profits  *  *  *.  In  it  the  proprietary  interests  of  hus- 
band and  wife  are  equal,  and  those  interests  do  not  seem 
to  be  united  merely,  but  unified." 

There  are  numerous  decisions  holding  that  the  propor- 
tional interests  of  husband  and  wife  in  community  prop- 
erty are  equal  regardless  of  their  individual  contributions. 

In  Merrell  v.  Moore,  104  S.  W.  514,  the  court  said :  "  This 
community  of  interest  is  not  made  to  depend  upon  the 
acquisition  of  the  property  during  the  time  the  parties 
actually  live  together,  nor  upon  the  fact  that  there  was  an 
equal  amount  of  labor  or  capital  contributed  by  the  hus- 
band and  wife  in  its  accumulation.  It  is  the  property  ac- 
quired '  during  the  marriage '  (with  exceptions  stated)  that 
'shall  be  deemed  the  common  property  of  husband  and 
wife,  and  the  right  to  an  equality  of  enjoyment  and  divi- 
sion thereof,  regardless  of  whether  the  one  or  the  other  has 
contributed  little  or  nothing  to  its  acquisition '  is  well  rec- 
ognized." 

Also  see : 
Edwards  v.  Brown,  68  Tex.  329. 
Saunders  v.  IsheU,  24  S.  W.  307. 
Barr  v.  Simpson,  117  S.  W.  1041. 
Wright  v.  Hays'  Admr.,  10  Tex.  130. 
Zimpelman  v.  liohh,  53  Tex.  274. 

That  one-half  of  the  common  estate  belongs  to  each 
spouse  is  recognized  in  Treasury  Decision  2450,  which  de- 
termines the  metliod  of  assessing  estate  tax  upon  the  estate 
of  a  decedent  spouse. 

The  decisions  in  the  various  States  seem  to  be  unanimous 
on  the  proposition  that  the  earnings  of  both  husband  and 
wife  during  the  marriage  belong  to  the  community. 

In  Fennell  v.  Drinkhouse,  131  Cal.  447,  it  was  held  that 
money  earned  by  the  wife  while  living  with  her  husband 
was  community  property,  the  court  saying:  "The  posses- 
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sion  of  community  property  by  the  wife  is  the  possession 
of  the  husband."  And  in  Martin  v.  Southern  Pacific 
Company,  130  Cal.  285,  holding  that  moneys  received  as 
damages  for  injury  to  the  wife  are  community  property, 
it  was  said : 

"The  services  of  the  wife  are  a  part  of  the  earning 
power  of  the  community,  and  the  earnings  received  for  her 
services  constitute  community  property  as  much  as  do  the 
earnings  received  for  the  services  of  the  husband.  If  the 
injury  had  been  received  by  the  husband,  it  would  not  be 
contended  that  he  could  not  recover  for  the  damage  sus- 
tianed  by  the  loss  of  his  earning  capacity.  In  either  case 
the  earnings  would  be  community  projjerty,  and  any  act 
by  which  either  husband  or  wife  is  deprived  of  the  capac- 
ity to  render  services  diminishes  the  capacity  to  accumu- 
late community  property.  If  the  domestic  services  volun- 
tarily rendered  by  the  wife  obviate  the  necessity  of  em- 
ploying other  assistance  the  amount  of  the  community 
property  is  thereby  enhanced  in  the  amount  that  would 
be  required  for  such  assistance." 

See  also  Washburn  v.  Washburn,  9  Cal.  475. 

Under  the  Louisiana  Statutes  the  profits  of  the  indus- 
try of  both  spouses  and  the  fruits  of  their  separate  estates 
fall  into  the  community : 

Succession  oflVebre,  49  La.  Ann.  1491;  22  So.  390. 

Knight  v.  Kaufm/in,  105  La.  35;  29  So.  711. 

Manning  v.  Burke,  107  La.  456;  31  So.  862. 

The  decisions  of  the  Supreme  Court  of  the  State  of 
Washington  are  to  the  same  effect: 

Abbott  v.  Wefherb}/.  6  Wash.  507;  33  Pac.  1070. 

Yake  v.  Pugh,  13  Wash.  78;  42  Pac.  528. 

Sherlock  v.  Denny,  28  Wash.  170 ;  68  Pac.  452. 

There  are  numerous  decisions  by  the  Supreme  Court  of 
Texas  holding  that  in  Texas  the  earnings  of  the  husband 
and  wife  are  community  property: 

(line  V.  Uackbarth,  27  Tex.  Civ.  App.  391;  65  S.  W. 
1086. 

Johnson  V.  Burford,  39  Tex.  242. 

Pearce  v.  Jackson,  61  Tex.  642. 

Cooke  V.  Bremond,  27  Tex.  457 
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In  the  latter  case  the  court  said : 

"  Our  whole  system  of  marital  rights  is  based  upon  the 
fact  that  acquisitions  either  of  the  joint  or  separate  labor 
or  industry  of  the  husband  or  wife,  become  common  prop- 
erty ;  and  as  a  general  rule  deducible  from  this  prineii>le, 
all  property  acquired  by  purchase  or  apparent  onerous 
title,  whether  the  conveyance  be  in  the  name  of  the  hus- 
band or  of  the  wife,  or  in  the  names  of  both,  is  prima 
facie  presumed  to  belong  to  the  community." 

Under  the  laws  of  the  various  States  wherein  the  com- 
munity property  system  obtains,  the  earnings  of  separate 
property  of  the  spouses,  with  such  exceptions  as  are  specifi- 
cally provided  for  by  statute,  are  community  property. 
See  Bair  v.  Simpson,  117  S.  W.  1041  (Tex.),  and  Hayden 
v.  McMillan,  23  S.  W.  480  (Tex.). 

The  latter  case  was  decided  when  article  2851,  Revised 
Statutes  of  Texas,  provided  that  all  the  property  owned  by 
the  wife  before  marriage  or  acquired  afterwards  by  gift, 
devise,  or  descent,  and  the  "increase  of  all  lands  thus 
acquired"  should  be  the  separate  property  of  the  wife. 
And  the  court  held  that  rents  accruing  on  the  separate 
lands  of  the  wife  were  community  pro^^erty  and  subject  to 
garnishment  for  community  debts.  This  case  also  estab- 
lishes the  proposition  that  such  community  interest  at- 
taches the  moment  the  property  comes  into  existence,  the 
court  saying :  "  The  moment  the  rents  become  due  they  are 
disconnected  from  the  land  and  become  p>ersonal  property, 
and  being  acquired  by  the  joint  labors  of  the  married  cou- 
ple put  forth  during  the  marital  relation,  they  must  neces- 
sarily be(*ome  community." 

From  the  above  authorities  I  am  convinced  that  under 
the  law  of  Texas  the  earnings  of  the  husband  and  wife 
belong  to  them  jointly  in  equal  shares;  that  the  community 
interest  attaches  as  soon  as  the  right  to  the  wages  comes 
into  existence ;  and  that  the  increase  and  revenues  from  the 
separate  property  of  each  spouse,  except  the  increase,  rents, 
and  revenues  from  lands,  is  also  community  proi>erty,  in 
which  the  interests  of  husband  and  wife  are  equal. 

These  propositions  being  establislied,  it  follows  that  the; 
earnings  of  husband  and  wife  and  tlie  revenues  from  their 
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separate  personal  property  are  community  "income,"  un- 
der the  provisions  of  the  Act  of  February  24^  1919.  Grosa 
income  under  the  terms  of  the  Act  includes  "  gains,  profits, 
and  income  derived  from  salaries,  wages,  compensation  for 
personal  service  *  *  *  of  whatever  kind  and  in  what- 
ever form  paid,  or  fi'om  professions,  vocations,  trades, 
businesses,  commerce,  or  sales,  or  dealings  in  property, 
whether  real  or  personal,  growing  out  of  the  ownership 
or  use  of  or  interest  in  such  property."     (40  Stat.  1065.) 

The  law  of  Texas  presumes  that  the  earnings  of  the 
husband  and  wife  are  the  product  of  their  joint  labor  and 
rests  the  ownership  of  same  in  the  community;  they  are 
therefore  community  "  income,"  to  wit,  "  gains,  profits,  and 
income  "  of  tlie  community  "  derived  from  salaries,  wages, 
compensation  for  personal  services,  ♦  ♦  ♦  profes- 
sions, vocations,"  as  the  case  may  be. 

Under  the  statutes  of  Texas  heretofore  set  forth,  the 
separate  property  of  the  spouses  is  defined  as  that  "  owned 
or  claimed  by  him  (or  her)  before  marriage,  and  that 
acquired  afterwards  by  gift,  devise,  or  descent,"  and  also 
"the  increase  of  all  lands  thus  acquired,  and  the  rents  and 
revenues  derived  therefrom."  It  is  to  be  noted  that  the  in- 
crease of  separate  personal  property  and  the  revenues  de- 
rived therefrom  are  not  the  separate  property  of  the 
owner  of  the  personality,  but  are  conmiunity  property 
{CaiT  V.  Tucker^  42  Tex.  330;  Epperson  v.  Jones^  65  Tex. 
425;  Barv  v.  Shnpson^  117  S.  W.  1041).  They  are  there- 
fore "income"  to  the  community,  to  wit,  "gains,  profits, 
and  income  *  *  ♦  from  businesses,  commerce,  or  sales 
or  dealin<j;s  in  property  *  *  ♦  growing  out  of  the 
ownership  or  use  of  or  interest  in  such  property." 

Since  one-hiilf  of  all  community  property  vests  in  each 
spouse  it  follows  that  one-half  of  the  increase  and  reve- 
nues from  separate  property  of  the  spouses,  except  increase 
and  rents  and  revenues  from  lands,  is  income  to  each  of 
said  spouses. 

Community  property  under  the  laws  of  Texas  belongs 
jointly  to  husband  and  wife;  it  follows  that  the  income 
therefrom  accrues  to  husband  and  wife  in  equal  shares.  I 
therefore  conclude: 
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i:  That  the  earnings  of  husband  and  wife  domiciled  in 
Texas  are  community  income,  and  such  husband  and  wife 
in  rendering  separate  income-tax  returns  may  each  report 
as  gross  income  one-half  the  total  earnings  of  the  husband 
and  wife. 

2.  That  the  income  from  separate  property,  except  the 
increase,  rents,  and  revenues  from  lands,  is  community  in- 
come, and  that  therefore  husband  and  wife  domiciled  in 
Texas,  in  rendering  separate  income-tax  returns,  may  each 
report  as  gross  income  one-half  tlie  total  income  from 
separate  property,  except  the  increase,  rents,  and  revenues 
from  land  held  separately. 

3.  That  the  income  from  community  property  as  defined 
in  article  4622,  Vernon's  Sayles'  Statutes,  quoted  above,  is 
community  income,  and  that  therefore  husband  and  wife 
domiciled  in  Texas,  in  rendering  "separate  income-tax  re- 
turns, may  each  report  as  gross  income  one-half  the  total 
income  from  such  community  property. 

Respectfully, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  of  the  Treasury. 


APPOINTMENT  OF  AID  IN  COAST  AND  GEODETIC  SURVEY. 

Under  the  i)rovisions  of  section  16  of  the  Act  of  May  22,  1917  (40 
Stat.  88),  a  i)erson  now  serving;  teiuiwrarily  as  deck  officer  In 
the  Const  and  Geodetic  Survey  is  eligible  to  appointment  as 
aid  in  said  Survey. 

The  Act  {supra)  imposes  no  requirement  that  the  position  of 
aid  in  the  Coast  and  Geodetic  Survey  shall  be  filled  by  a  pro- 
motion from  the  position  of  deck  officer,  and  no  mere  depart- 
mental regulation  could  imi)ose  such  a  restriction. 

Department  of  Justice, 

September  17,  J 920. 
Sir:  I  be^  to  acknowlecljje  receipt  of  your  letter  of  Au- 
gust 23,  1920,  stating  that  you  desire  to  recommend  for  ap- 
pointment as  aid  to  the  Coast  and  Geodetic  Survey  one, 
Arthur  J.  Bulger,  who  is  now  serving  as  deck  officer  in 
said  survey,  and  requesting  my  opinion  upon  the  question 
whether  under  section  16  of  the  Act  of  May  22,  1917  (40 
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Stat.  84-88),  he  is  eligible  to  such  appointment,  notwith- 
standing the  fact  that  the  Civil  Service  Commission  re- 
fuses to  authorize  his  temporary  appointment  as  deck 
officer  to  be  made  probational  or  permanent. 

Section  16  of  the  Act  of  May  22,  1917,  provides,  so  far 
as  is  material  here: 

"  That  the  President  is  authorized  to  appoint,  by  and 
with  the  advice  and  consent  of  the  Senate,  the  field  officers 
of  the  Coast  and  Geodetic  Survey,  who  are  now  officially 
designated  assistants  and  aids,  as  follows :  ♦  ♦  •  Pro- 
vided, That  no  person  shall  be  appointed  aid  ♦  ♦  ♦ 
imtil  after  passing  a  satisfactory  mental  and  physical 
examination  conducted  in  accordance  with  regulations 
prescribed  by  the  Secretary  of  Commerce."     (40  Stat.  88). 

Clearly  this  statute  does  not  impose  upon  the  President's 
power  to  make  appointments  to  the  position  of  aid  the  re- 
quirement that  such  positions  shall  be  filled  by  a  promo- 
tion from  the  position  of  deck  officer,  and  no  mere  depart- 
mental regulation  could  impose  such  a  restriction.  You 
state  that  Bulger  has  passed  the  physical  and  mental  ex- 
amination prescribed  by  you  and  that  the  other  require- 
ments set  forth  in  the  regulations  have,  in  his  case,  been 
waived.     Your  power  to  do  this  is  unquestioned. 

Under  these  circumstances,  it  is  immaterial   whether 
Bulger's  appointment  is  temporary  or  permanent.    It  fol- 
lows that  your  question  must  be  answered  in  the  affirmative. 
Kespectfully, 

WM.  L.  FRIERSON, 
Acting  Attorney  General. 

To  THE  Secretary  of  Commerce. 


GOVEKNMKNT  OFFICIAL  ATTENDING   AN   INTERNATIONAL 
CONFEKENCE    IN    AN    UNOFFICIAL    CAPACITY. 

The  Chief  Statistician  for  Vital  Statistics  of  the  Census  Bureau 
may  he  pranted  leave  of  absence  without  pay  for  a  period  suffi- 
cient to  enable  him  to  attend  in  an  unofficial  capacity  an  inter- 
national commission  which  is  to  meet  in  Paris  for  the  purpose 
of  revising  the  nomenclature  of  diseases  and  causes  of  death, 
no  expense  to  the  Covernment  being  entailed  thereby. 

The  Chief  Statistician  for  Vital  Statistics  of  the  Census  Bureau 
may,  if  granted  leave  of  absence  without  pay  to  attend  the  con- 
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ferenoe,  be  permitteil  to  acxrept  from  the  Red  Cross,  or  some 
other  agency  outride  the  Government,  an  amount  equal  to  that 
which  he  would  receive  as  salary  in  the  bureau  if  not  placed 
on  leave  without  pay. 

Department  of  Justice, 

September  25,  1920. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letters  of 
September  18  and  23,  1920,  requesting  an  expression  of 
my  opinion  upon  the  following  questions  : 

"1.  May  the  Chief  Statistician  for  Vital  Statistics  of 
the  Census  Bureau  be  granted  leave  of  absence  without 
pay  for  a  period  sufficient  to  enable  him  to  attend  in  an 
unofficial  capacity  an  international  commission  which  is 
to  meet  in  Paris  for  the  purpose  of  revising  the  nomen- 
clature of  diseases  and  causes  of  death,  no  expense  to  the 
Government  being  entailed  thereby? 

"2.  May  the  Chief  Statistician  for  Vital  Statistics  cf 
the  Census  Bureau,  if  granted  leave  of  absence  without 
pay  to  attend  the  conference,  be  permitted  to  accept  from 
the  Red  Cross  or  some  other  agency  outside  the  Govern- 
ment, an  amount  equal  to  that  which  he  would  receive 
as  salary  in  the  bureau  if  not  placed  on  leave  without 

pay?" 

As  the  Chief  Statistician  is  to  attend  the  conference 
in  an  unofficial  capacity  and  is  to  receive  during  his 
absence  no  money  from  the  Government  either  for  salary 
or  expenses,  neither  the  Act  of  March  4,  1909  (35  Stat. 
1027),  and  June  26,  1912  (37  Stat.  184),  prohibiting  the 
participation  of  Government  officials  in  conferences  not 
authorized  by  law  while  receiving  Government  salaries 
or  at  Government  expense,  nor  the  Act  of  March  4,  1913 
(37  Stat.  918),  prohibiting  the  United  States  from  being 
represented  officially  in  an  international  conference  with- 
out specific  authority  of  law,  nor  the  Act  of  March  3, 
1917  (39  Stat.  1106),  forbidding  the  receipt  by  a  Gov- 
ernment official  of  money  from  unofficial  sources  for  the 
performance  by  him  of  his  services  to  the  Government, 
applies.  Those  statutes  are  applicable  only  where  official 
action  or  expenditure  of  public  money  is  contemplated. 
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I  know  of  no  statute  limiting  the  discretion  of  depart- 
ment heads  with  regard  to  the  granting  to  their  subor- 
dinate officials  of  leave  without  pay  or  which  prohibits 
such  officials  during  the  period  of  such  leave  from  attend- 
ing a  conference  such  as  the  one  mentioned  in  your  letter 
in  an  unofficial  capacity  and  without  expense  to  the  Gov- 
ernment. Nor  do  I  know  of  any  statute  which  prohibits 
an  official,  while  on  leave  without  pay,  from  accepting 
compensation  from  another  source  during  the  period  of 
his  leave. 

I  am  of  the  opinion,  therefore,  that  both  your  questions 
must  be  answered  in  the  affirmative. 
Respectfully, 

WM.  L.  FRIERSON, 

Acting  Attorney  General. 

To  the  Secretary  or  Commerce. 


RETIREMENT  ACT— UNSKILLED  LABORERS. 

The  Retirement  Act  of  May  22,  1920  is  applicable  to  unskilled 
laborers  in  the  employ  of  the  Superintendent  of  the  United 
States  Capitul  Buildings  and  Grounds. 

Department  or  Justice, 

September  20,  1920. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of 
August  7,  1920,  requesting  an  expression  of  my  opinion 
concerning  the  status  under  the  Eetirement  Act  of  May  22, 
1920  (41  Stat.  614),  of  Albert  L.  Wolff,  a  machinist,  and 
Jacob  W.  Dickel  and  Charles  E.  Chinn,  unskilled  laborers 
carried  on  the  pay  roll  of  the  Superintendent  of  the  United 
States  Capitol  Buildings  and  Grounds. 

Section  1  of  the  Retirement  Act  provides  that  it  shall 
include  "  superintendents  of  United  States  national  ceme 
teries,  employees  of  the  Superintendent  of  the  United  States 
Capitol  Buildings  and  Grounds,  the  Library  of  Congress 
and  the  Botanic  Gardens,  excepting  persons  appointed  by 
the  President  and  confirmed  by  the  Senate,  and  may  be 
extended  by  Executive  order,  upon  recommendation  of  the 
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Civil  Service  Commission,  to  include  any  employee  or 
group  of  employees  in  the  civil  service  of  the  United  Stat«s 
not  classified  at  the  time  of  the  passage  of  this  Act." 

You  state  that  the  superintendent  has  recommended  the 
continuance  in  the  service  of  the  three  employees  above 
mentioned,  but  that  the  Civil  Service  Commission  has  dis- 
approved the  recommendation  on  the  ground  that  the 
machinist  is  not  an  employee  of  the  superintendent  and 
that  the  Act  does  not  apply  to  unskilled  lalx)rers. 

In  my  opinion  neither  of  these  objections  is  tenable.  It 
is  true  that  Wolff  is  paid  from  an  appropriation  which,  al- 
though made  for  the  superintendent,  is  to  be  spent  under  the 
supervision  and  control  of  the  Senate  Committee  on  Rules. 
He  was,  however,  appointed  by  the  superintendent  and 
not  by  the  committee,  which  merely  exercises  a  general 
supervisory  direction  over  the  policies  and  administration 
of  the  superintendent  in  the  handling  of  the  appropriation. 
I  do  not  think  that  the  fact  of  such  supervision  affects  his 
status  as  an  employee  of  the  superintendent. 

The  Retirement  Act  expressly  applies  to  all  employees  of 
the  sui)erintendent  except  those  appointed  by  the  President 
and  confirmed  by  the  Senate,  if  such  there  be.  It  is 
clearly  not  permissible  to  read  into  the  Act  an  additional 
exception  which  is  not  expressed.  It  is  true  that  by  this 
construction  the  Act  is  made  applicable  to  unskilled  la- 
borers in  the  employ  of  the  Superintendent  of  the  United 
States  Capitol  Buildings  and  Grounds,  although  not  appli- 
cable to  unskilled  laborers  in  the  executive  civil  service; 
but  it  may  be  extended  to  the  latter  by  Executive  order 
upon  recommendation  of  the  Civil  Service  Commission. 
It  seems  to  me,  therefore,  that  unskilled  laborers  in  thi 
employ  of  the  Superintendent  of  the  United  States  Capitol 
Buildings  and  (irounds  are  within  both  the  letter  and 
spirit  of  the  Act  and  that  there  is  no  reason  why  it  should 
be  construed  as  not  applying  to  them. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secrktaky  of  the  Interior. 
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LEGALITY  OF  PHILIPPINE  BOND  ISSUE. 

The  proposed  issue  by  the  Philippine  Government  of  $6,000,000 
of  bonds  for  the  purpose  of  providing  funds  for  the  con- 
struction of  public  works  and  Improvement  in  the  port  of 
Manila,  as  authorized  by  the  act  of  the  Philippine  Legislature 
of  March  23,  1920  (numbered  2908),  Is  within  the  debt-limit 
provisions  of  the  Act  of  CJongress  of  August  29,  1916  (39  Stat. 
548),  and  the  bonds  will,  if  and  when  issued  in  the  form  and 
under  the  conditions  stated,  be  valid  obligations  of  the  Philip- 
pine Government. 

Department  of  Justice, 

October  6,  1920. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letters  of  Au- 
gust 16  and  September  29,  1920,  requesting  an  expression 
of  my  opinion  as  to  the  legality  of  a  proposed  issue  by  the 
Philippine  Government  of  $6,0OO,O(X)  of  bonds  for  the  pur- 
pose of  providing  funds  for  the  construction  of  public 
works  and  improvements  in  the  port  of  Manila,  said  bonds 
purporting  to  be  issued^under  the  authority  of  section  11 
of  the  Act  of  August  29, 1916  (39  Stat.  545,  548), providing 
a  more  autonomous  government  for  the  Philippine  Islands, 
and  the  Act  of  the  Philippine  legislature  numbered  2908, 
approved  March  23,  1920. 

Section  11  of  the  Act  of  August  29,  1916,  so  far  as  ma- 
terial here,  provides  that — 

"  *  *  *  where  necessary  to  anticipate  taxes  and  reve- 
nues, bonds  and  other  obligations  may  be  issued  by  the 
Philippine  government  or  any  provincial  or  municipal  gov- 
ernment therein,  as  may  be  provided  by  law  and  to  protect 
the  public  credit:  Provided^  however^  That  the  entire  in- 
debtedness of  the  Philippine  government  created  by  the 
authority  conferred  herein  shall  not  exceed  at  any  one  time 
the  sum  of  $15,000,000  exclusive  of  those  obligations  known 
as  friar  land  bonds,  nor  that  of  any  province  or  munici- 
pality a  sum  in  excess  of  seven  per  centum  of  the  aggre- 
gate tax  valuation  of  its  property  at  any  one  time." 

That  this  section  and  the  provisions  of  other  statutes  pro- 
viding for  the  government  of  Porto  Rico  and  the  Philip- 
pines substantially  identical  with  the  one  under  consider- 
ation authorize  the  issuance  of  bonds  for  the  purpose  of 
constructing  public  works,  has  been  long  and  repeatedly 
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recognized  (27  Op.  104 ;  28  Op.  245 ;  29  Op.  102, 497, 577 ;  31 
Op.  131,  342,  373). 

From  your  letter  and  the  papers  inclosed  therewith  it 
appears  that  the  present  bonded  indebtedness  of  the  Philip- 
pine Government,  exclusive  of  the  friar-land  bonds,  is 
$9,000,000,  so  that  the  proposed  issue  will  not  cause  the 
limit  fixed  by  statute  to  be  exceeded.  It  appears  also  that 
the  Council  of  State  has  directed  the  issuance  of  the  bonds 
under  date  of  September  1,  1920,  and  that  the  Governor 
General  has,  with  the  consent  of  the  presiding  officers  of 
both  houses  of  the  legislature,  fixed  the  rate  of  interest 
which  the  bonds  shall  bear  at  5^  per  cent  per  annum. 

The  draft  of  the  proposed  bonds  attached  to  your  let- 
ter recites  that  the  Government  of  the  Philippine  Islands 
is  indebted  to  *  *  *  or  assigns  in  the  sum  of  $1,000. 
It  is  dated  September  1,  1920,  redeemable  at  the  pleasure 
of  the  Philippine  Government  after  September  1,  1930, 
and  payable  September  1, 1950,  with  interest  at  the  rate  of 
5i  per  cent  per  annum,  payable  quarterly.  Both  principal 
and  interest  are  payable  at  the  office  of  the  Treasurer  of 
the  United  States  in  gold  coin  of  the  United  States  of  the 
present  standard  value.  The  bond  recites  further  that  it 
is  exempt  from  taxation  by  the  Government  of  the  United 
States  or  by  the  Government  of  the  Philippine  Islands  or 
of  any  political  or  municipal  subdivision  thereof,  or  by 
any  State,  or  by  any  county,  municipality,  or  other  munici- 
pal subdivision  of  any  State  or  Territory  of  the  United 
States  or  by  the  District  of  Columbia. 

It,  therefore,  complies  in  its  formal  aspect  with  the  re- 
quirements of  the  Act  of  March  23, 1920,  except  in  one  par- 
ticular. The  Act  provides  that  the  bonds,  if  sold  in  the 
United  States,  shall  be  registered  and  transferable  at  the 
Bureau  of  Insular  Affairs  at  Washington.  The  proposed 
bond  is  transferable  on  the  books  of  the  United  States 
Treasury  Department.    This  provision  should  be  changed. 

In  my  opinion  the  proposed  bonds,  if  and  when  issued 
in  the  form  and  under  the  conditions  stated,  will  be  valid 
obligations  of  the  Philippine  Government. 
Respectfully, 

A.  MITCHELL  PALMER, 

To  THE  Secretary  of  War. 
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VALIDITY  OF  PENNSYLVANIA  STATUTE  RELATING  TO 
ESCHEAT  OF  FUNDS  CAUUIED  BY  NATIONAL  BANKS. 

The  escheat  act  of  Pennsylvania  of  June  7.  1915,  as  amended  by  the 
act  of  July  12,  1919,  does  not  apply  to  deposits  in  national  banks 
witldn  the  State  of  funds  belonging  to  tlie  United  States  or 
deposited  there  by  trustees  In  bankruptcy,  l)ecause  such  property 
is  not  subject  to  the  jurisdi(*tion  of  the  State  within  whose 
bortlers  it  may  l)e  found. 

The  Act,  8upra,  if  restricte<l  in  its  application  to  deiwsits  in  national 
banks  subject  to  the  jurisdi<'tion  of  the  State,  does  not  conflict 
with  any  Federal  law  or  interfere  with  the  performance  by 
national  banks  of  their  functions  as  Federal  agencies,  and  is 
therefore  valid. 

Department  of  Justice, 

October  8,  1920. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of 
May  3,  1920,  requesting  an  expression  of  my  opinion  as  to 
the  validity  of  the  recent  statute  of  the  State  of  Pennsvl- 
vania  (Act  of  June  7.  1915;  1915  Session  Laws  No.  391,  p. 
878,  as  amended  by  Act  of  July  12, 1919 ;  1919  Session  Laws 
No.  3G7,  p.  920),  providing  for  the  escheat  of  funds  carried 
by  national  banks  in  inactive  accounts.  You  state  that  it 
is  necessary  for  the  Treasury  Department,  through  the 
Comptroller  of  the  Currency,  to  instruct  national  banks 
in  Pennsylvania  as  to  what  procedure  they  should  follow 
with  respect  to  the  payment  of  funds  which  would  be 
escheated  under  the  statute,  certain  national  banks  having 
been  called  ui)on  by  the  State  authorities  to  report  the 
amount  of  such  funds  held,  and  that  your  question,  there- 
fore, relates  to  a  case  which  has  actually  arisen  and  calls 
for  action  by  you  at  the  present  time. 

Although  I  do  not  believe  that  the  circumstances  stated 
by  you  constitute  a  "case''  as  that  word  has  been  con- 
strued  by  me  and  my  predecessoi-s,  I  have  decided  to  over- 
look that  point  and  render  the  opinion  requested. 

Section  1  of  the  Act  under  consideration  requires  na- 
tional banks  to  make  a  report  to  the  Auditor  General  each 
year  showing  deposits  on  hand  that  have  not  l)een  increased 
or  decreased  or  on  which  interest  has  not  l)een  credited 
at  the  rKjuest  of  the  depositor  within  14  or  more  con- 
secutive years. 
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Section  4  requires  the  report  to  contain  the  names  and 
addresses  of  the  depositors  and  the  nature  and  amount  of 
such  deposits. 

Section  5  directs  the  Auditor  General  to  prepare  and  keep 
open  to  public  inspection  an  alphabetical  index  of  the 
names  of  such  persons  with  references  to  the  reports ;  and 
under  section  G  he  is  directed  to  give  notice  by  mail,  if 
possible,  to  the  persons  entitled  to  the  money  of  the  fact 
that  the  deposit  has  been  reported  to  him,  and  to  publish, 
in  the  manner  prescribed,  in  the  city  or  county  in  which 
the  money  is  held,  a  list  of  the  names,  addresses,  and  amount 
of  money  l)elonging  to  such  persons. 

Section  7  provides  that  such  deposits  shall  escheat  to  the 
State  if  they  are  not  claimed  by  the  owners  within  three 
years  from  the  time  when  they  must  be  reported,  and  pro- 
vides for  proceedings  by  bill  in  equity  on  the  part  of  the 
Commonwealth  at  the  instance  of  the  Attorney  General 
against  the  debtor  and  its  creditors  to  declare  said  sums 
escheated,  which  decree  shall  be  effective  to  bar  the  credi- 
tors from  claiming  said  sums  from  the  debtor,  witti  the 
further  provision  in  section  8  that  the  lawful  owners  of 
such  property  may,  within  10  years  after  payment  into 
the  State  treasury,  recover  same  upon  satisfactory  proof 
to  the  Auditor  General  of  their  ownership,  provided  they 
have  not  appeared  or  had  actual  notice  of  proceedings  to 
escheat. 

That  the  contracts  of  national  banks  governing  their  re- 
lationships to  their  depositors  are  subject  to  State  laws 
unless  such  laws  conflict  expressly  with  the  Federal  laws 
or  impair  the  efficiency  of  the  banks  in  the  discharge  of 
those  duties  for  the  purpose  of  which  they  were  created  is 
indisputable.  In  the  absence  of  statute  or  special  agree- 
ment to  the  contrary,  a  bank  deposit  is  a  debt  due  from 
the  bank  to  the  depositor  on  demand.  {Mariiie  Bank  v. 
Fulton  Bank^  2  Wall.  252;  Thompson  v.  Biggs^  5  Wall. 
063;  Davis  v.  Elmira  JSavings  Bank^  161  U.  S.  275.)  De- 
posits in  national  banks  do  not  differ  in  this  resj)ect  from 
other  deposits,  and  the  rights  and  remedies  of  depositors 
in  national  banks  are  the  same  as  those  in  any  other. 
(7  C.  J.  817;  National  Bank  of  the  Republic  v.  Millard, 
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10  Wall.  152;  New  York  County  National  Bank  v.  Massey^ 
192  U.S.  138.) 

As  construed  by  the  Supreme  Court  of  Pennsylvania  in 
itemmntown  Trust  Co.  v.  Powell^  108  Atl.  441,  the  statute 
under  consideration  merely  gives  to  the  State,  Undjr  the 
circumstances  specified  in  the  statute,  the  rights  ordinarily 
vested  in  a  depositor. 

This  statute  is  analogous  to  a  statute  of  descent  and  the 

right  of  the  State  to  enact  it  is  just  as  unquestioned  as  its 

right  to  change  its  laws  of  descent.    The  constitutionality 

of  similar  statutes  affecting  deposits  in  State  banks  has 

been  sustained  by  the  Supreme  Court  of  the  United  States 

{.Provident  Savings  Institution  v.  Malone^  221  U.  S.  660), 

«xid  the  constitutionality  of  the  statute  under  consideration 

Q.S  applied  to  deposits  in  State  banks  has  been  sustained  by 

the  Supreme  Court  of  Pennsylvania.    A  statute  quite  simi- 

Istr  to  it  and  expressly  applying  to  national  banks  has  been 

ta^pheld  in  Oregon.  {State  of  Oregon  v.  First  National  Bank 

o/  Portland^  61  Oreg.  551.) 

It  is  suggested  that  the  statute  interferes  with  the  per- 
formance by  national  banks  of  their  functions  as  Federal 
Agencies,  because,  if  the  bank  is  obliged  to  pay  to  the  State 
^unds  carried  in  inactive  accounts,  its  resources  will  there- 
V^y  be  lessened.    The  obvious  answer  is  that  its  liabilities 
re  reduced  to  the  same  amount  as  its  assets.    But  even  if 
were  not  so,  the  objection  would  be  invalid.    A  similar 
^i^ontention  was  made  in  State  v.  Clement  National  Bank^ 
^14  Vt.  167,  181,  affirmed  in  231  U.  S.  120,  against  the  va- 
lidity of  a  tax  imposed  by  the  State  of  Vermont  on  interest- 
l3earing  deposits  in  national  banks  and  rejected. 

But,  as  the  right  of  escheat  inheres  in  the  State  only  as 

^sovereign,  the  law  can  not  operate  upon  deposits  which  are 

'not  subject  to  its  jurisdiction.     Although  the  statute  is 

"fcroad  enough  in  its  terms  to  apply  to  deposits  in  national 

^anks  within  the  State  of  funds  belonging  to  the  United 

States  or  deposited  there  by  trustees  in  bankruptcy,  it  does 

^»ot  apply  to  such  funds,  because  property  of  tlie  United 

States  or  in  the  custody  of  its  courts  is  not  subject  to  the 

jurisdiction  of  the  State  within  whose  borders  it  may  be 

*jund. . 
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If  restricted  in  its  application  to  deposits  subject  to  the 

jurisdiction  of  the  State,  the  statute  under  consideration 

does  not,  in  my  opinion,  conflict  with  any  Federal  law  or 

interfere  with  the  performance  by  national  banks  of  their 

functions  as  Federal  agencies,  and  is  therefore  valid. 

Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasury.  ^ 


INTERPRETATION     OF     WORDS     "PUBLICATIONS"      AND 

"COST   OF   PREPARATION." 

The  word  "  pubUcations,"  as  used  in  the  provision  of  the  Act  of 
June  5,  1920  (41  Stat.  1037).  requiring  departments  of  the 
Government  to  submit  to  the  Congress  reports  concerning  their 
various  publications,  means  any  printed  matter  intended  wholly 
or  in  part  for  free  distribution  or  sale  to  the  public,  but  does 
not  include  rules,  regulations,  circulars,  etc.,  intended  exclusively 
for  the  use  of  officials  and  employees  of  the  department  at 
whose  instance  the  printing  is  done. 

In  the  above  provision,  **  cost  of  preparation  "  for  publication  may 
well  be  construcKl  as  meaning  the  cost  of  preparing  for  publica- 
tion material  collected  sometimes  for  purposes  of  publication 
but  frequently  for  other  purposes  as  well. 

Department  of  Justice, 

October  11,  1920. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  July 
24,  1920,  requesting  an  expression  of  my  opinion  as  to  the 
proper  interpretation  of  the  italicized  words  in  the  follow- 
ing provision  of  the  Act  of  June  5,  1920  (41  Stat.  1015, 
1037),  entitled  "An  Act  making  appropriations  to  supply 
deficiencies  in  appropriations  for  the  fiscal  year  ending 
June  30,  1920,  and  for  other  purposes": 

"Hereafter  the  head  of  each  department  and  indepen- 
dent establishment  of  the  Government  shall  on  the  first 
day  of  each  regular  session  submit  in  writing  a  report  to 
the  (/ongress  giving  the  aggregate  number  of  the  various 
puhlications  it  has  issued  during  the  preceding  fiscal  year, 
giving  same  in  detail,  and  shall  also  report  the  cost  of 
paper  used  for  such  publications,  cost  of  printing,  and  the 
cost  of  preparation  of  each  publication,  and  the  number  of 
each  which  has  been  distributed." 
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It  is  clear  that  the  word  "  publications  "  is  used  in  this 
statute  in  its  ordinary  signification  and  means  any  printed 
matter  intended  wholly  or  in  part  for  free  distribution  or 
sale  to  the  public,  but  does  not  include  rules,  regulations, 
circulars,  etc.,  intended  exclusively  for  the  use  of  officials 
and  employees  of  the  department  at  whose  instance  the 
printing  is  done. 

For  the  words  "  cost  of  preparation  "  a  number  of  defini- 
tions have  been  suggested.  It  is  said  that  the  preparation 
of  copy  at  the  Government  Printing  Office  is  a  distinct 
operation,  for  the  performance  of  which  a  staff  of  "copy 
editors  "  is  employed,  and  that  it  is  the  cost  of  this  oper- 
ation which  must  be  reported.  It  is  suggested,  on  the  other 
hand,  that  "  cost  of  preparation  "  may  mean  the  actual  cost 
of  preparing  manuscripts  for  the  printer  after  the  infor- 
mation contained  therein  has  been  collected,  or  may  in- 
clude the  cost  of  gathering  the  material  as  well. 

With  the  construction  first  suggested  I  can  not  agree.  By 
section  22  of  the  Printing  and  Binding  Act  of  January  12, 
1895  (28  Stat.  604),  the  Public  Printer  was  required  to  re- 
port to  Congress  on  the  first  day  of  each  regular  session  the 
quantity  and  cost  of  all  minting,  binding,  lithographing, 
and  engraving  done  for  each  department.  In  this,  as  in 
many  other  statutes  similar  in  their  terms,  "  cost  of  print- 
ing "  is  clearly  used  in  a  sense  broad  enough  to  include  cost 
of  copy  editing  in  the  Printing  Office.  It  would  be  un- 
reasonable to  construe  it  more  narrowly  in  the  provision 
under  consideration.  If  by  that  provision  Congress  had 
intended  to  require  merely  a  report  in  greater  detail  than 
heretofore  as  to  the  cost  of  the  operations  of  the  Printing 
Office,  the  duty  of  making  that  report  would  have  been  im- 
posed on  the  Public  Printer,  who  alone  has  the  means  of 
ascertaining  such  costs,  rather  than  on  the  heads  of  the 
executive  departments.  That  the  duty  was  imposed  on  the 
latter  shows  that  what  Congress  wanted  was  information 
as  to  the  cost  of  Government  publications  incurred  by  the 
executive  departments. 

But  must ''  cost  of  preparation  "  be  construed  as  meaning 
cost  of  gathering  the  material  contained  in  Government 
publications  as  well  as  cost  of  preparing  the  material  when 
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collected  for  publication  ?  I  think  not.  If  "  cost  of  prep- 
aration "  be  construed  to  include  cost  of  collecting  data  it 
imposes  upon  the  head  of  a  department  the  duty  of  making 
a  report  as  to  facts  which  he  does  not  know  and  can  not 
ascertain  in  the  numerous  instances  where  the  work  of  col- 
lecting the  material  is  performed  in  a  department  other 
than  that  which  issues  the  publication  containing  it.  No 
duty  is  imposed  upon  the  heads  of  departments  to  report 
the  cost  of  collecting  data  not  published  by  those  depart- 
ments. In  those  instances  the  statute  would  be  unenforcibie 
if  cost  of  preparation  were  construed  as  including  cost  of 
gathering  material. 

The  cost  of  gathering  the  material  contained  in  Govern- 
ment publications  is  a  step  in  the  production  of  the  finished 
work  distinct  from  the  work  of  preparing  the  manuscript. 
The  words  "cost  of  preparation"  of  a  publication  aptly 
describe  the  latter  but  not  the  former.  There  is  at  present 
no  system  of  accounting  in  existence  in  the  executive  de- 
partments  whereby  it  would  be  possible  to  compute  even 
approximately  the  cost  of  gathering  material.  It  could  be 
introduced  only  at  considerable  expense,  as  the  material 
contained  in  Government  publiclitions  is  in  many  instances 
collected  from  sources  scattered  throughout  the  country, 
sometimes  throughout  the  world.  I  believe  that  if  Congress 
had  intended  to  require  the  introduction  of  such  a  system 
it  would  have  done  so  expressly  and  not  by  indirection. 

"  Cost  of  preparation  "  for  publication  may  well  be  con- 
strued as  meaning  the  cost  of  preparing  for  publication 
material  collected  sometimes  primarily  for  purposes  of 
publication  but  frequently  for  other  purposes  as  well. 
These  costs  are  easily  ascertainable.  So  to  construe  the 
provision  under  consideration  gives  full  effect  to  its 
language.  A  contrary  construction  would  impose  upon  the 
heads  of  the  executive  departments  a  duty  which  under 
present  conditions  they  can  not  perform.  Such  a  construc- 
tion would  be  unreasonable  and  should,  therefore,  be 
avoided  (20  Op.  660;  21  Op.  546;  22  Op.  460). 

Respectfully, 

A.  MITCHELL  I^ALMER, 

The  Secretary  of  Commerce. 
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GOVERNMENT  CONTRACT  FOR  THE  MANUFACTURE  OP 

CARTRIDGE  CLIPS. 

Where  the  Government  in  purchasing  cartridge  clips  entered  into 
contracts  which  contained  indemnity  clause  protecting  the  Gov- 
ernment against  liability  under  patents,  and  thereafter  pur- 
chased certain  patents  which  the  Munitions  Patents  Board  con- 
sidered infringed  by  these  cartridge  clips,  no  liability  attached 
to  the  indemnitors,  and  the  Government  can  not  proceed  against 
them  upon  the  indemnity  clause. 

Department  of  Justice, 

October  SS,  1920. 

Sir:  Under  date  of  January  3,  1920  (including  by  ref- 
erence your  communication  of  December  10,  1919,  giving 
particulars),  you  request  my  opinion  as  to  the  right  of 
the  United  States  to  recover  from  several  cartridge-clip 
manufacturers  imder  an  indemnity  clause  contained  in  the 
contracts  entered  into  between  the  Government  and  these 
manufacturers.    This  clause  reads  as  follows: 

"The  contractor  agrees  to  hold  and  save  the  United 
States,  and  all  per^ns  acting  under  them,  from  and 
against  all  liability  on  account  of  any  patent  rights  granted 
by  the  United  States  which  may  affect  the  articles  herein 
contracted  for,  or  their  manufacture,  or  the  performance 
of  this  contract  in  any  manner  whatsoever." 

It  appears  that  after  the  manufacturers  had  made  these 
contracts  with  the  United  States  and  had  supplied  575,- 
000,000  clips,  the  Scovil  Manufacturing  Co.,  owners  of 
patents  Nos.  770487;  782556;  804018;  810065;  810161,  re- 
lating to  such  clips  and  machinery  for  manufacturing  the 
same,  appeared  before  the  "Munitions  Patents  Board" 
and,  after  a  hearing  duly  had,  convinced  that  board  that 
the  cartridge  clips  so  manufactured  infringed  said  patents, 
and  the  board  recommended  the  purchase  of  the  patents  in 
question  by  the  United  States.  This  recommendation  was 
favorably  passed  upon  by  the  Secretary  of  War  and  the 
United    States    paid    the    Scovil    Co.  ^$172,500    for    the 

patents. 

The  indemnity  agreement  contemplated  saving  the  United 
States  harmless  from  claims  or  suits  of  patentees  whose 
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rights  were  invaded  by  reason  of  the  manufacture,  use,  or 
sale  of  the  articles  contracted  for;  but  it  also,  as  I  see  it, 
necessarily  required  that  liability  be  properly  established 
before  the  indemnitors  became  in  turn  liable.  This,  as 
between  the  Government  and  the  Scovil  company,  could 
only  be  accomplished  by  a  suit  in  the  Court  of  Claims. 
The  Munitions  Patents  Board,  although  including  per- 
sons of  unquestioned  ability  in  patent  matters,  is  in  no 
sense  a  judicial  body.  It  can  fix  no  liability  on  the  United 
States,  and  its  power  is  limited  to  making  recommenda- 
tions to  the  Secretary  of  War  upon  matters  that  have 
come  before  it. 

It  is  apparent  that  the  contractors  did  not  stipulate  to 
abide  by  the  result  of  the  mere  recommendations  of  an 
executive  board  before  which,  so  far  as  I  am  informed, 
they  did  not  appear.  They  entered  into  a  general  cov- 
enant of  indemnity  against  liability  under  patents,  or, 
properly  speaking,  suits  for  infringement;  and  in  event 
of  such  suit  would  doubtless  be  entitled  to  participate  in 
its  defense.  Bndgeport  Ins,  Co.  v.  ^Vil8on  et  al.,  34  N.  Y. 
275;  Grant  v.  Lawrence^  79  Hun.  565. 

The  purchase  Jby  the  Government  of  the  Scovil  patents 
under  the  circumstances  then  existing  may  no  doubt  have 
been  advantageous;  but  the  manufacturers  never  agreed 
that  thev  would  reimburse  the  Government  for  whatever 
patents  it  might  consider  it  advantageous  to  buy;  their 
undertaking  concerned  the  Government's  liability  under 
patents. 

It  is  unreasonable  to  suppose  that  the  Government  could 
voluntarily  saddle  an  obligation  on  its  indemnitors  simply 
on  the  claim  by  a  third  party  that  its  patents  were  valid 
and  infringed  by  the  (jovernment.  That  is  the  situa- 
tion here  presented.  The  Government,  through  the  me- 
dium of  the  Munitions  Patents  Board,  decided  that  the 
claims  made  by  the  Scovil  company  were  well  founded^ 
i.  e.,  that  the  |)atents  were  valid  and  infringed;  but  the 
status  of  the  decision  is  merely  that  of  a  professional 
opinicm  and  raises  no  liability  whatever.  Congress  has 
b}  statute  declared  the  only  procedure  whereby  the  valid- 
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ity  and  infringement  of  a  patent  can  be  so  determined  as 
to  entail  liabilities. 

I  conclude  that  the  Government  can  not  proceed  against 
the  manufacturers  upon  the  indemnity  clause  considered. 
Respectfully, 

A.  MITCHELL  PALMER. 
To  the  Secretary  of  War. 


WAR  MINERALS  RELIEF  ACT— REQUEST  OR  DEMAND  IS 

ESSENTIAL. 

Under  section  5  of  the  Act  of  March  2,  1019  (40  Stat.  1274),  known 
as  the  War  Minerals  Relief  Act,  which  authorizes  the  adjust- 
ment of  losses  incurred  in  producing  or  preparing  to  produce 
the  specified  minerals  in  compliance  with  the  request  or  demand 
of  the  designated  governmental  agencies,  it  would  be  impossible 
to  detail  the  essentials  of  the  request  or  demand  thus  required, 
for  there  is  no  standard  stated  or  suggested,  and  there  is  prac- 
tically no  limit  to  the  different  ways  in  which  such  request  or 
demand  can  be  made. 

By  the  Act  {supra)  the  duty  is  cast  upon  the  Secretary  of  the 
Interior  to  ascertain  that  a  request  or  demand  has  been  made ; 
the  form  of  the  request  or  demand  is  immaterial  so  that  the  fact 
is  established  to  the  satisfaction  of  the  Secretary. 

Department  of  Justice, 

October  26, 1920. 

Sir  :  In  your  letter  to  me  of  August  10,  1920,  you  state 
that  a  certain  claim  was  presented  under  the  War  Min- 
erals Relief  Act  (sec.  5,  Act  of  Mar.  2,  1919,  40  Stat.  1274, 
ch.  94)  which  was  rejected  because  there  was  no  direct  or 
specific  request  made  to  the  claimant  by  any  representative 
of  your  Department,  or  of  the  War  Industries  Board,  tlie 
War  TradS  Board,  the  Shipping  Board,  or  the  Emergency 
Heet  Corporation.  The  claimant  represented  that  he 
acted  upon  an  editorial  in  the  Mining  and  Scientific  Press 
of  March  9,  1918,  which  reviewed  a  circular  letter  issued 
by  Secretary  Lane,  the  substance  of  the  editorial  being, 
as  stated  by  you,  "  Energetic  exploration  and  intensive 
development  of  certain  needed  mineral  resources  is  earn- 
estly recommended  in  a  circular  just  issued  by  Mr.  Franklin 
K.  Lane,  Secretary  of  the  Interior,  entitled  '  How  to  Save 
Ships,'  etc/' 
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f 
You  refer  to  my  opinion  to  you  dated  July  1,  1919  (31 

Op.  496),  in  which  it  is  stated,  "No  claim  based  upon  a 

general   appeal   or  solicitation  is  authorized   by  it    (the 

statute),  but  to  come  under  the  statute  the  claimant  must 

have  been  asked  specifically  by  either  the  Department  of 

(he  Interior,"  etc.,  and  state  that  the  claimant  contends 

that  my  opinion  does  not  require  a  personal  request  to  be 

made  by  a  representative  of  some  one  of  the  five  named 

governmental  agencies,  but  that  the  request  is  sufficiently 

specific  if  made  by  «uch  publication  as  that  referred  to. 

You  then  ask  that  I  advise  you  whether  the  Board  is 
correct  in  rejecting  ^his  claim  or  whether  it  may  be  enter- 
tained. 

My  opinion  of  July  1,  1919,  construed  the  law  as  au- 
thorizing the  allowance  of  claims  of  persons  who  have 
suffered  Iobb  by  producing  or  preparing  to  produce  one  of 
the  four  named  minerals  "  in  compliance  with  the  request 
or  demand"  of  one  of  the  five  specified  governmental 
agencies.  "  That  is,  one  of  the  five  governmental  agencies 
must  have  asked  (either  by  request  or  demand)  the  claim- 
ant to  produce  or  to  prepare  to  produce  one  of  the  four 
named  minerals."  Whether  in  each  case  a  request  or  de- 
mand was  made  is  a  matter  of  fact  to  be  determined 
(under  the  law  finally)  by  you,  and  I  can  not  review 
your  decision  (17  Op.  332;  20  Op.  711).  I  do  not  under- 
stand that  you  ask  for  a  reconsideration  of  my  former 
opinion,  but  desire  an  interpretation  thereof  with  ref- 
erence to  the  contentions  of  the  particular  claimant,  that 
the  opinion  does  not  require  "a  personal  request,'*  and 
that  a  publication  such  as  that  to  which  you  refer  is 
sufficient  to  constitute  a  "  request  or  demand."  The  statute 
itself  is  controlling.  It  requires  compliance  with  a  request 
or  demand,  and  necessarily  excludes  appeals  to  the  general 
public  such  as  were  referred  to  in  your  former  request. 
My  opinion  does  not  state  that  a  personal  request  or  de- 
mand is  required,  but  that  a  specific  request  or  demand 
(the  word  "specific"  being  used  to  distinguish  between 
the  request  or  demand  required  by  the  statute,  and  general 
appeals,  in  no  sense  specific,  referred  to  in  your  former 
inquiry).  It  would  be  impossible  to  detail  tlie  essentials 
of  the  request  or  demand  required  by  the  statute,  for  there 
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is  no  standard  stated  or  suggested,  and  there  is  practically 
no  limit  to  the  different  ways  in  which  a  request  or  demand 
can  be  made,  but  the  duty  is  cast  upon  you  by  law  to  ascer- 
tain that  a  request  or  demand  has  been  made;  the  form  is 
immaterial  so  that  the  fact  is  established  to  your  satisfac- 
tion. 

I  have  carefully  considered  the  various  reports  and 
briefs  submitted  by  persons  interested  in  this  matter,  in 
connection  with  your  inquiry,  but  find  no  basis  upon  which 
to  reconsider  my  former  opinion.  It  is  probably  true  that 
many  persons  have  suffered  great  losses  by  producing  or 
preparing  to  produce  the  specified  minerals  on  account  of 
their  understanding  of  the  needs  of  the  Nation  or  on  ac- 
count of  general  appeals  that  the  production  of  said  min- 
erals be  stimulated,  and  such  persons  should,  so  far  as 
possible,  be  reimbursed  for  their  losses.  This  statute, 
however,  does  not  cover  their  cases;  it  can  be  made  to 
cover  them  by  amendment  only,  and  not  by  interpretation. 
Kespectfully, 

A.  MITCHELL  PALMER. 

To  the  Sbcretary  of  the  Interior. 


NATIONAL  BANKS— STOCK  DIVIDENDS. 

National  banks  can  not  lawfully  declare  stock  dividends. 

Department  of  Justice, 

October  26,  1920. 

Sir:  I  be^  to  acknowledge  receipt  of  your  letter  of 
April  8,  1020,  requesting  of  me  an  expression  of  my  opin- 
ion upon  the  question  whether  a  national  banking  associa- 
tion may  increase  its  capital  stock  by  issuing  dividends  to 
its  shareholders  out  of  its  surplus  or  undivided  profits. 

It  may  be  assumed  that,  although  not  so  authorized  in 
express  terms  by  its  charter  or  the  laws  of  the  Govern- 
ment under  which  it  is  organized,  a  corporation  may  law- 
fully declare  a  stock  dividend  and  thus  convert  surplus 
earnings  into  capital  unless  some  charter  provision  or 
some  provision  of  law  expressly  or  by  fair  inference  for- 


328  National  Banks — Stock  Dividends. 

bids.  Whether  national  banks  may  declare  such  dividends 
must  be  determined  by  an  examination  of  the  Acts  of 
Congress  providing  for  their  organization  and  for  the 
regulation  of  their  business. 

It  can  not  be  said  that  the  national  banking  laws  ex- 
pressly authorize  banks  to  declare  stock  dividends.  Sec- 
tion 511M),  Revised  Statutes,  authorizes  the  directors,  sub- 
ject to  certain  restrictions,  to  "  declare  a  dividend  of  so 
much  of  the  net  profits  of  the  association  as  they  shall 
judge  expedient."  Since,  however,  a  stock  dividend  can 
not  be  declared  without  increasing  the  capital  stock,  and 
since  the  Acts  of  Congress  contain  explicit  provisions  as 
to  the  manner  in  which  the  capital  stock  may  be  increased, 
a  stock  dividend  can  not  be  lawful  unless  the  stock  so  issued 
may  be  provided  for  through  an  increase  of  the  capital  in 
accordance  with  the  terms  of  these  provisions.  The  ques- 
tion, then,  is  whether  an  increase  of  capital  for  the  pur- 
pose of  converting  accumulated  earnings  into  capital  stock 
is  permitted  by  the  national  banking  laws.  Congress  has 
seen  fit  to  prescribe,  with  considerable  detail,  the  manner 
in  which  the  capital  stock  of  a  national  bank  may  be  in- 
creased. 

Section  51'^2  of  the  Revised  Statutes  is  as  follows: 

"Any  association  formed  under  this  title  may,  by  its 
articles  of  association,  provide  for  an  increase  of  its  capi- 
tal from  time  to  time,  as  may  be  deemed  expedient,  sub- 
ject to  the  limitations  of  this  title.  But  the  maximum  of 
such  increase  to  be  provided  in  the  articles  of  association 
shall  be  determined  by  the  Comptroller  of  the  Currency; 
and  no  increase  of  capital  shall  he  valid  until  the  whole 
amount  of  such  increase  is  paid  in,  and  notice  thereof  has 
been  transmitted  to  the  Comptroller  of  the  C'urrency,  and 
his  certificate  obtained  speciiying  the  amount  of  such  in- 
crease of  capital  stock,  with  his  approval  thereof,  and  that 
it  has  been  duly  paid  in  as  part  of  the  capital  of  such 
association." 

It  will  be  observed  that  this  section  authorizes  a  bank, 
at  the  time  of  its  organization,  to  provide  in  its  articles  of 
association  for  an  increase  in  the  future  of  its  capital, 
fixing  a  limit  to  the  amount  of  such  increase,  subject  to 
the  approval  of  the  Comptroller  of  the  Currency.  It  is 
then  expressly  provided  that,  in  exercising  the  authority 
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so  provided  for,  no  increase  of  capital  shall  be  valid  until 

the  whole  amount  of  such  increase  "  is  paid  in,"  and  that 

it  must  be  certified  to  the  Comptroller  of  the  Currency 

that  this  amount  "has  been  duly  paid  in  as  part  of  the 

capital  of  such  association."    Apparently,  it  was  thought 

that  this  section  did  not  authorize  an  increase  of  capital 

in  any  case  in  which  such  increase  was  not  provided  for 

in  the  articles  of  association,  and  to  make  provision  for 

an  increase  in  cases  not  provided  for  by  the  articles  of 

association  the  amendatory  Act  of  May  1, 1886,  was  passed, 

providing — 

"That  any  national  banking  association  may,  with  the 
«ipproval  of  the  Comptroller  of  the  Currency,  by  the  vote 
of  shareholders  owning  two-thirds  of  the  stock  of  such 
association,  increase  its  capital  stock,  in  accordance  with 
existing  laws,  to  any  sum  approved  by  the  said  Comp- 
"CroUer,  notwithstanding  the  limit  fixed  in  its  original  arti- 
<;les  of  association  and  determined  by  said  Comptroller; 
5ind  no  increase  of  the  capital  stock  of  any  national  bank- 
ing association,  .either  within  or  beyond  the  limit  fixed  in 
its  original  articles  of  association  shall  be  made  except  in 
the  manner  herein  provided."    (24  Stat.  18.) 

It  is  thus  enacted  that  no  increase  of  capital  stock  shall 
be  valid  unless  the  amount  "  has  been  duly  paid  in  as  part 
of  the  capital  of  such  association."  And  this  is  coupled 
with  an  express  prohibition  against  the  increase  of  capital 
in  any  other  manner.  The  issuance  of  a  stock  dividend, 
it  has  been  held,  does  not  make  the  stockholder  richer  or 
the  corporation  poorer.  It  simply  changes  the  evidence 
of  the  stockholder's  title  of  what  he  already  ow^ned. 
Tmane  v.  Eisner,  245  U.  S.  418,  426;  Eisner  v.  Macomher 
(252  U.  S.  180).  It  would  seem,  therefore,  that  the 
mere  conversion  by  a  corporation  of  earnings  which  it 
already  owns  into  capital  stock,  and  thus  keeping  in  its 
business  permanently  what  it  previously  was  at  liberty  to 
distribute  among  stockholders,  its  not  equivalent  to  pay- 
ing in  an  equal  amount  of  money  as  a  part  of  the  capital 
of  the  corporation.  No  part  of  it  has  been  paid  in  to  tlie 
corporation.  It  has  been  earned  by  the  corporation  as  a 
profit,  and  I  can  not  think  that  the  conversion  of  it  into 
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capital  stock  will  be  an  increase  of  capital  in  the  manner 
provided  by  the  Acts  of  Congress. 

It  may  be  said,  of  course,  that,  so  far  as  the  corporation 
is  concerned,  the  result  of  declaring  a  stock  dividend  is 
not  different  from  what  is  accomplished  by  declaring  a 
cash  dividend  Avhich  is  used  by  the  stockholders  to  pay  for 
additional  stock,  but  I  think  Congress  has  expressed  an 
intention  that  it  shall  be  done  in  the  one  way  and  not  in 
the  other.  A  very  good  reason,  I  think,  which  may  have 
moved  Congress  is  that  a  stockholder  in  a  national  bank 
incurs  a  liability  for  the  debts  of  the  bank  to  the  extent  of 
the  amount  of  his  stock,  and  it  may  very  well  have  been 
considered  unwise  to  permit  two-thirds  of  the  stockholders 
to  increase  this  liability  of  the  minority  by  increasing  the 
capital  stock  through  the  issuance  of  stock  dividends. 

Your  letter  informs  me  that  the  foregoing  is  the  con- 
struction which  the  Comptrollers  of  the  Currency  have  in 
the  past  uniformly  placed  upon  these  statutes.  If  I  was 
less  sure  of  the  conclusion  I  have  reached  and  felt  that 
the  question  was  a  doubtful  one,  I  think  the  long-con- 
tinued construction  placed  upon  the  law  by  the  adminis- 
trative department  would  be  entitled  to  sufficient  weight 
to  fully  justify  my  conclusion. 

My   opinion   is  that  national  banks  can  not  lawfully 
declare  stock  dividends, 
liespectfully, 

WM.  L.  FRIERSON, 
Acting  Attorney  General. 

To  the  Secretary  of  the  Treasury. 


DISCOVERY   OF    MINES.   OIL   AND   GAS    WELLS— BASIS   OF 

DEPLETION   ALLOWANCE. 

The  value  which  may  be  set  up  in  the  case  of  the  discovery  of  mines, 
oil  or  gas  wells,  pursuant  to  the  second  proviso  of  section 
234  (a)  (9)  of  the  Act  of  February  24,  1919  (40  Stat.  1078),  to  be 
depleted  in  accordance  with  sucli  reasonable  rules  and  regula- 
tions as  the  Commissioner  and  the  Secretary  may  make,  accord- 
ing to  the  peculiar  conditions  in  each  case,  requires  that  the 
lessor  be  permitted  a  portion  of  such  discovery  value. 
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Department  of  Justice, 

October  29, 1920. 

Siu :  This  will  acknowledge  receipt  of  your  letter  of  Oc- 
tober 9,  1920,  submitting  for  my  opinion,  the  question 
"  whether  the  value  which  may  be  set  up  in  the  case  of 
the  discovery  of  mines,  oil  or  gas  wells,  pursuant  to  the 
second  proviso  of  section  234  (a)  (9),  to  be  depleted  in 
accordance  with  such  reasonable  rules  and  regulations  as 
the  Commissioner  and  the  Secretary  may  make  according 
to  the  peculiar  conditions  in  each  case,  requires  that  the 
lessor  be  permitted  a  portion  of  such  discovery  value." 

Section  234  {a)  (9)  of  the  Act  of  February  24,  1919, 
(40  Stat.  1077, 1078),  provides: 

"(a)  That  in  computing  the  net  income  of  a  corporation 
subject  to  the  tax  imposed  by  section  230  there  shall  be 
allowed  as  deductions : 

"(9)  In  the  case  of  mines,  oil  and  gas  wells,  other  nat- 
ural deposits,  and  timber,  a  reasonable  allowance  for  de- 
pletion and  for  depreciation  of  improvements,  according 
to  the  peculiar  conditions  in  each  case,  based  upon  cost 
including  cost  of  development  not  otherwise  deducted: 
Provided,  That  in  the  case  of  such  properties  acquired 
prior  to  March  1, 1913,  the  fair  market  value  of  the  prop- 
erty (or  the  taxpayer's  interest  therein)  on  that  date  shall 
be  taken  in  lieu  of  cost  up  to  that  date :  Provided  further, 
That  in  the  case  of  mines,  oil  and  gas  wells,  discovered  by 
the  taxpayer,  on  or  after  March  1,  1913,  and  not.  acquired 
as  the  result  of  purchase  of  a  proven  tract  or  lease,  where 
the  fair  market  value  of  the  property  is  materially  dispro- 
portionate to  the  cost,  the  depletion  allowance  shall  be 
based  upon  the  fair  market  value  of  the  property  at  the 
date  of  the  discovery,  or  within  thirty  days  thereafter; 
such  reasonable  allowance  in  all  the  above  cases  to  be.  made 
under  rules  and  regulations  to  be  prescribed  by  the  Com- 
missioner with  the  approval  of  the  Secretary.  In  the  case 
of  leases  the  deductions  allowed  by  this  paragraph  shall  be 
equitably  apportioned  between  the  lessor  and  lessee." 

This  section  is  properly  divisible  into  two  parts;  the 
first  part  comprising  all  but  the  last  sentence  thereof,  deals 
exclusively  with  the  establishment  of  a  basis  for  the  deter- 
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mination  of  allowance  for  depletion;  and  the  second,  con- 
tained in  the  last  sentence  alone,  apportions  the  allowance, 
when  same  shall  have  been  determined,  between  the  lessor 
and  the  lessee  in  case  of  leases. 
The  bases  for  allowances  provided  for  in  part  one  are : 

(1)  Where  the  property  was  acquired  after  March  1, 
1913,  as  the  result  of  purchase  of  a  proven  tract  or  lease, 
the  cost,  including  cost  of  development  not  otherwise  de- 
ducted, is  determinative  of  the  amount  of  the  allowance. 

(2)  Where  the  property  was  acquired  prior  to  March  1, 
1913,  as  the  result  of  the  purchase  of  a  proven  tract  or 
lease,  the  fair  market  value  on  March  1, 1913,  is  to  be  taken 
as  the  basis  of  the  allowance  for  depletion,  in  lieu  of  cost 
up  to  that  date. 

(3)  Where  the  property  was  at  the  time  of  its  acquisi- 
tion unproven,  and  discovery  was  made  thereon  after 
March  1,  1913,  the  allowance  is  to  be  determined  by  the 
fair  market  value  at  the  date  of  discovery  or  within  thirty 
days  thereafter,  provided  that  the  discovery  was  made  by 
the  party,  or  parties,  in  possession  (the  taxpayer). 

I  take  it  that  the  phrase  "  discovered  by  the  taxpayer  " 
must  be  read  with  the  phrase  "  and  not  acquired  as  the 
result  of  purchase  of  a  proven  tract  or  lease  " ;  and  taken 
together  they  mean  that  if  a  discovery  is  made  after  March 
1,  1913,  upon  an  unproven  tract,  acquired  either  before  or 
after  that  date,  the  allowance  is  to  be  determined  by  the 
discovery  value  only  where  the  discovery  was  made  by  the 
party  or  parties  in  possession ;  that  is,  only  when  no  trans- 
fers of  the  tract  or  lease  have  intervened  between  the 
date  of  the  discovery  and  the  incidence  of  the  tax.  In 
other  words,  if  A,  either  owning  or  leasing  a  property 
makes  discovery  thereon  after  March  1,  1913,  and  con- 
tinues in  possession,  then  the  allowance  for  depletion  is 
to  be  based  upon  the  discovery  value;  but  if  after  discovery 
made  the  property  is  transferred  to  B,  then  the  cost  is 
determinative  of  the  allowance  to  B,  since  there  is  "  acqui- 
sition after  March  1,  1913,  as  the  result  of  purchase  of  a 
proven  tract  or  lease." 

By  "  discovered  by  the  taxpayer  on  or  after  March  1, 
1913,  and  not  acquired  as  the  result  of  purchase  of  a  proven 
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tract  or  lease,"  Congress  intended  to  provide  a  basis  for 
determination  of  what  should  be  the  depletion  allowance, 
and  did  not  atempt  to  determine,  as  between  a  lessee  and 
a  lessor,  which  of  them  should  be  entitled  to  the  allowance 
for  discovery  value.  That  is  provided  for  in  the  last  sen- 
tence of  the  section  which  says  that  "  In  the  case  of  leases 
the  deductions  allowed  by  this  paragraph  shall  be  equita- 
bly apportioned  between  the  lessor  and  lessee."  Such  in- 
terpretation gives  effect  to  all  the  language  of  the  section, 
and  brings  all  parts  of  it  into  accord ;  and  under  the  gen- 
eral rules  of  construction  such  interpretation  should  be 
adopted  in  preference  to  an  interpretation  which  results  in 
repugnance.  To  hold  that  by  the  language  "  discovered 
by  the  taxpayer  "  Congress  intended  to  give  the  discovery 
allowance  to  the  actual  discoverer,  and  to  deny  the  lessor 
any  part  of  such  allowance  on  the  theory  that  the  lessee 
is  usually  the  discoverer,  would  be  repugnant  to  language 
of  the  latter  portion  of  the  section,  which  in  the  case  of 
leases  equitably  apportions  the  allowance  between  lessor 
and  lessee. 

My  conclusion,  therefore,  is  that  "  the  value  which  may 
be  set  up  in  the  case  of  the  discovery  of  mines,  oil  or  gas 
wells,  pursuant  to  the  second  proviso  of  section  234  (a) 
(9),  to  be  depleted  in  accordance  with  such  reasonable 
rules  and  regulations  as  the  Commissioner  and  the  Secre- 
tary may  make  according  to  the  peculiar  conditions  in  each 
case,"  requires  that  the  lessor  be  permitted  a  portion  of 
such  discovery  value. 
Respectfully, 

WM.  L.  FRIERSON, 
Acting  Attorney  General. 

To  THE  Secretary  oi*  the  Treasury. 
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LIQUORS  ON  BOARD  AMERICAN  SHIPS. 

The  floor  tax  imposed  by  section  303  of  the  War  Revenue  Act  (40 
Stat.  300),  and  the  floor  tax  imposed  by  section  604  of  the  Revenue 
Act  of  1918  (40  Stat.  1107),  apply  to  distilled  spirits  produced  in 
or  imported  into  the  United  States  which  were,  at  the  effectiye 
dates  of  these  Acts,  held  on  board  American  ships  for  sale  on  such 
shipboard,  whether  the  ships  on  which  such  spirits  were  held  were 
at  dock  in  this  country,  on  tbe  high  seas,  or  in  foreign  waters. 

The  National  Prohibition  Act  (41  Stat.  305)  applies  to  persons  on 
board  American  ships,  whether  in  American  waters,  on  the  hig^ 
seas,  or  In  foreign  waters. 

Department  of  Justige, 

November  i,  1980. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  July  19,  1920,  in  which  you  request  an  opinion 
upon  th€|  following  questions  of  law : 

"  1.  Whether  the  floor  tax  imposed  by  section  308,  Act 
of  October  3, 1917  (40  Stat.  300),  and  the  floor  tax  imposed 
by  section  604,  Act  of  February  24,  1919  (40  Stat.  1057), 
apply  to  distilled  spirits  held  on  board  American  ships 
for  sale  beyond  the  3-mile  limit,  some  of  the  ships,  at  the 
incidence  of  the  tax,  being  at  dock  in  this  country,  some  on 
the  high  seas,  and  others  in  foreiguv  waters.  In  each  in- 
stance the  spirits  were  produced  in  or  imported  into  the 
United  States  prior  to  the  effective  dates  of  the  Acts  in 
question. 

"2.  Whether  the  'National  Prohibition  Act,'  Act  of 
October  28,  1919  (41  Stat.  305),  applies  to  intoxicating 
liquors,  as  defined  in  section  1,  Title  II,  of  said  Act,  on 
board  American  ships,  when  such  ships  are  (1)  at  dock  in 
this  country;  (2)  on  the  high  seas;  (3)  in  foreign  waters." 

You  are  advised  as  follows : 

Section  303  of  the  Act  of  October  3, 1917  (40  Stat.  309), 
reads : 

"  That  upon  all  distilled  spirits  produced  in  or  imported 
into  the  United  States  upon  which  the  tax  now  imposed  by 
law  has  been  paid,  and  which,  on  the  day  this  Act  is  passed, 
are  held  by  a  retailer  in  a  quantity  in  excess  of  fifty  gallons 
in  the  aggregate,  or  by  any  other  person,  corporation,  part- 
nership, or  association  in  any  quantity,  and  which  are  in- 
tended for  sale,  there  shall  be  levied,  assessed,  collected,  and 


The  Secretary  of  the  Treasury.  333 

paid  a  tax  of  $1.10  (or,  if  intended  for  sale  for  beverage 
purposes  or  for  use  in  the  manufacture  or  production  of 
any  article  used  or  intended  for  use  as  a  beverage,  a  tax 
of  $2.10)  on  each  proof  gallon,  and  a  proportionate  tax  at 
a  like  rate  on  all  fractional  parts  of  such  proof  gallon: 
Provided,  That  the  tax  on  such  distilled  spirits  in  the  cus- 
tody of  a  court  of  bankruptcy  in  insolvency  proceedings  on 
June  first,  nineteen  hundred  and  seventeen,  shall  be  paid 
by  the  person  to  whom  the  court  delivers  such  distilled 
spirits  at  the  time  of  such  delivery,  to  the  extent  that  the 
amount  thus  delivered  exceeds  the  fifty  gallons  hereinbefore 
provided." 

Section  604  of  the  Act  of  February  24,  1919  (40  Stat. 
1107),  provides: 

"  That  upon  all  distilled  spirits  produced  in  or  imported 
into  the  United  States  upon  which  the  internal-revenue 
tax  now  imposed  by  law  has  been  paid,  and  which,  on  the 
day  after  the  passage  of  this  Act,  are  held  by  any  person 
and  intended  for  sale  or  for  use  in  the  manufacture  or 
production  of  any  article  intended  for  sale,  there  shall  be 
levied,  assessed,  collected,  and  paid  a  floor  tax  of  $3.20  (if 
intended  for  sale  for  beverage  purposes  or  for  use  in  the 
manufacture  or  production  of  any  article  used  or  intended 
for  use  as  a  beverage)  on  each  proof  gallon,  and  a  pro- 
portionate tax  at  a  like  rate  on  all  fractional  parts  of  such 
proof  gallon." 

(1)  I  assume  that  question  1  relates  alone  to  stocks  of 
spirits  belonging  to  ships  and  intended  for  sale  on  such 
shipboard,  and  not  to  spirits  being  transported  to  foreign 
ports  as  freight.  It  is  stated  that  these  liquors,  previous 
to  the  passage  of  the  two  Acts  respectively  quoted,  had 
been  produced  in  or  imported  into  the  United  States,  and 
the  question  is  whether  being  on  board  American  ships 
they  were  so  held  at  the  time  of  the  passage  of  the  re- 
spective Acts  as  to  be  subject  to  the  tax  imposed.  The 
descriptive  language  of  both  Acts  is  "held  by  any  per- 
son ♦  ♦  ♦  and  intended  for  sale,"  etc.  It  is  not  doubted, 
I  believe,  that  an  American  vessel  is  itself  subject  to  the 
taxing  power  of  the  Government  at  its  home  port,  whether 
it  be  there,  upon  the  high  seas,  or  in  foreign  waters  at  the 
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time  the  tax  is  levied.  The  tax  levied  by  the  statutes  above 
referred  to  of  course  apply  only  to  such  spirits  as  were  held 
at  the  time  the  Acts  were  passed  at  a  place  which  made  them 
subject  to  the  taxing  power  of  the  Government.  Since 
they  were  on  board  a  ship  which  was  itself  subject  to  this 
taxing  power,  I  can  not  doubt  that  they  became  subject  to 
the  tax  imposed  by  these  statutes,  whether  the  vessel  on 
which  they  were  held  was  at  dock  in  this  country,  on  the 
higli  seas,  or  in  foreign  waters. 

(2)  The  Eighteenth  Amendment,  by  its  terms,  applies  to 
the  United  States  and  to  "  all  territory  subject  to  the  juris- 
diction thereof."  The  National  Prohibition  Act  does  not 
contain  any  language  limiting  the  territory  within  which  it 
is  to  be  in  effect.  It  simply  enacts  that  certain  transactions 
with  respect  to  intoxicating  liquors  shall  be  unlawful  and 
provides  "  that  any  person  "  who  violates  its  provisions 
shall  be  punished.  It  is  clear,  therefore,  that  this  le^cisla- 
tion  prescribes  rules  of  law  which  shall  be  in  force  wher- 
ever the  laws  of  Congress  are  applicable.  By  virtue  of  the 
Eighteenth  Amendment  Congress  is  empowered  to  legislate 
on  this  subject  without  regard  to  State  or  other  lines  and 
with  respect  to  all  territory  subject  to  the  jurisdiction  of 
the  United  States.  Except,  therefore,  as  its  operation  in 
particular  possessions  of  the  United  States  may  be  limited 
by  special  statutes  applicable  to  those  possessions,  the 
National  Prohibition  Act  is  in  force  throughout  the  juris- 
diction of  the  United  States.  The  question  then  is  whether 
it  furnishes  rules  of  law  which  govern  those  on  board  an 
American  vessel.  That  it  does  so  apply  when  the  vessel  is 
in  American  waters  I  think  no  one  will  doubt.  The  ques- 
tion then  is  whether  it  applies  when  the  vessel  is  on  the 
high  seas  or  in  foreign  waters.  This  question  also  I  think 
can  now  present  no  serious  dispute.  It  was  said  in  St.  Clair 
V.  United  States,  154  U.  S.  134, 152: 

"A  vessel  registered  as  a  vessel  of  the  United  States  is, 
m  many  respects,  considered  as  a  portion  of  its  territory, 
and  *  persons  on  board  are  protected  and  governed  by  the 
laws  of  the  country  to  which  the  vessel  belongs.' " 

It  follows,  therefore,  that  persons  on  board  an  American 
vessel,  wherever  that  vessel  may  be,  are  governed  by  the 
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laws  of  the  United  States  to  which  they  would  bo  subject 
if  within  the  United  States.  Indeed,  the  jurisdiction  of 
the  Federal  Government  over  them  is  much  broader  than 
when  they  are  within  the  United  States.  In  the  latter  case, 
with  respect  to  the  great  bulk  of  criminal  laws,  they  are 
subject  to  the  jurisdiction  of  the  various  States  and  not 
to  that  of  the  United  States.  The  various  States,  how- 
ever, have  no  jurisdiction  even  of  their  own  citizens  when 
on  the  high  seas.  For  this  reason  Congress  may  enact, 
and  the  Federal  Government  may  enforce,  criminal  laws 
for  the  purpose  of  punishing  offenders  for  offenses  com- 
mitted while  on  the  high  seas  which  it  would  not  be  within 
the  power  of  Congress  to  make  applicable  to  the  same 
offense  if  committed  within  one  of  the  States.  Thus,  Title 
LXX,  Chapter  III  of  the  Revised  Statutes,  beginning  with 
section  5339,  contains  a  long  list  of  offenses  which  if  com- 
mitted within  one  of  the  States  would  be  beyond  the  power 
of  the  Federal  Government  to  punish,  and  provides  that 
when  committed  upon  the  high  seas  they  shall  be  punished 
by  the  Federal  Government.  In  such  cases  it  was,  of 
course,  necessary  to  have  a  special  statute,  for  the  reason 
that  Congress  has  no  power  to  enact  laws  for  the  punish- 
ment of  murder  and  the  other  offenses  mentioned  in  Title 
LXX,  Chapter  III  of  the  Revised  Statutes,  to  be  applicable 
generally  throughout  the  United  States.  Any  law,  how- 
ever, enacted  by  Congress  within  its  power  and  made  of 
general  application  is  a  law  to  which  persons  within  the 
criminal  jurisdiction  of  the  United  States  are  subject.  The 
criminal  jurisdiction  of  the  United  States  is  necessarily 
limited  to  their  own  territory,  actual  or  constructive. 
After  making  this  statement  Mr.  Justice  Feld,  in  United 
States  V.  Smiley,  6  Sawyer  640,  645,  stated  the  rule  (Tf  law 
determining  the  territory  subject  to  the  criminal  jurisdic- 
tion of  the  United  States  as  follows : 

"  Their  actual  territory  is  coextensive  with  their  posses- 
sions, including  a  marine  league  from  their  shores  into  the 
sea.  ♦  ♦  ♦  The  constructive  territory  of  the  United 
States  embraces  vessels  sailings  under  their  flag;  wherever 
they  go  they  carry  the  laws  of  their  country,  and  for  a  vio- 
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lation  of  them  their  officers  and  men  may  be  subjected  to 
punishment." 

It  was  for  this  reason  that  the  Supreme  Court  said  in 
St.  Clair  v.  United  States^  supra^  that  persons  on  board  a 
vessel  are  protected  and  governed  by  the  laws  of  the  coun- 
try to  which  the  vessel  belongs. 

The  Eighteenth  Amendment  empowers  Congress  to  enact 
laws  applicable  wherever  the  jurisdiction  of  the  United 
States  exists.  The  National  Prohibition  Act  is  a  law  of 
such  general  application.  I  can  not  doubt,  therefore,  that 
it  applies  to  those  on  board  American  ships,  whether  in 
American  waters,  on  the  high  seas,  or  in  foreign  waters 
equally  with  those  in  any  of  the  States  of  the  United 
States. 

Respectfully, 

WM.  L.  FRIERSON, 
Acting  Attorney  General, 

To  the  Secretary  of  the  Treasury. 


INCOME  TAX— WHETHER  CERTAIN  FOREIGN  CORPORA- 
TIONS  AND  PARTNERSHIPS  DERIVE  INCOME  FROM 
SOURCES  WITHIN  THE  UNITED  STATES. 

A  corporation,  organized  under  the  laws  of  Scotland,  manafactures 
or  partially  manufactures  articles  in  this  country  which  are  sold 
in  England,  after  they  are  exported  to  Glasgow,  Scotland,  where 
they  are  finished  at  the  home  mill.  There  is  here  no  gross  income 
from  sources  within  the  United  States  within  the  meaning  of  the 
Revenue  Act  of  February  24,  1919  (40  Stat.  1057) ;  also  the  In- 
come which  may  accrue  to  such  corporation  in  England  by  the 
sale  of  logs  purchased  in  the  United  States  is  not  income  from 
sources  within  the  United  States. 

Where  a  corporation,  organized  under  the  laws  of  England,  pur- 
chases goods  in  England  and  sells  them  within  the  United  States 
through  the  medium  of  a  New  York  corporation,  the  gross  income 
from  such  business  is  income  from  sources  within  tlie  United 
States,  and  is  to  be  estimated  in  the  same  way  that  sach  income 
is  estimated  where  both  manufacture  and  sale  are  had  within  the 
United  States. 

Where  a  partnership  organized  in  England,  whose  principal  office  is 
at  Liverpool,  England,  maintains  a  branch  office  at  Dallas,  Tex., 
which  does  not  make  any  sales,  but  buys  cotton  in  the  United 
States  and  ships  it  to  the  home  office  in  England  for  dispositioo. 
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the  gross  income  from  such  business  is  not  derived  from  sources 
within  the  United  States. 

A  partnership  organized  in  England,  having  its  liome  office  in  Lon- 
don, maintains  a  branch  office  in  New  Yorlt  City  In  charge  of  a 
member  of  the  firm  resident  in  tliat  city.  The  business  of  the 
firm  is  that  of  commission  merchant  in  raw  furs,  and  its  income 
is  derived  from  commissions  on  the  proceeds  from  sales  of  furs 
consigned  to  it  The  principal  function  of  the  New  York  branch 
office  is  to  solicit  consignments  of  raw  furs  to  the  firm  at  London, 
but  it  also  does  various  other  things  incident  to  the  business  of 
the  firm,  such  as  making  disbursements  to  the  consignors,  attend- 
ing to  the  shipments,  etc.  In  such  case  only  the  income  of  the 
partner  resident  within  the  United  States  is  taxable. 

A  corporation  organized  under  the  laws  of  Great  Britain,  with  its 
home  office  at  Manchester,  England,  operates  a  line  of  freight 
steamships  between  Philadelphia,  Pa.,  and  foreign  ports.  It  has 
no  office  in  the  United  States,  but  consigns  its  steamships  to 
certain  agents  at  Philadelphia,  who  see  to  the  entry  and  clearance 
of  each  steamer  and  the  discharge  and  loading  of  the  cargo  and 
supplies,  collect  such  part  of  the  freight  as  is  prepayable  in  this 
country  for  the  ocean  carriage,  deduct  the  amount  of  the  agents* 
disbursements  and  charges  for  their  services  and  remit  the  bal-. 
ance  to  the  steamship  corporation  at  Manchester  upon  the  de- 
parture of  the  vessel.  Said  corporation  derives  income  from 
sources  within  the  United  States  to  the  extent  that  it  derives  in- 
come from  freight  and  passenger  traffic  originating  within  the 
United  States. 

Depaktment  of  Justice, 

November  5, 19W, 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  August  12,  1920,  requesting  an  opinion  as  to 
whether,  under  the  Revenue  Act  of  February  24,  1919,  in 
the  five  following  cases,  the  foreign  corporation  or  partner- 
ship derives  income  from  sources  within  the  United  States, 
and,  if  so,  what  is  the  measure  for  determining  the  amount 
of  income  derived  from  such  sources. 

(1)  R.  Burleigh  &  Sons,  a  corporation  organized  under 
the  laws  of  Scotland,  owns  and  operates  two  sawmills  in 
the  United  States,  one  at  Dermott,  Ark.,  and  the  other  at 
Dawson  Springs,  Ky.  The  mills  saw  logs  into  plank 
squares  called  ^^  handle  blanks "  and  also  roughly  turn 
hammer  handles.  These  products  are  all  exported  to 
Glasgow,  where  they  are  finished  at  the  home  mill.  In 
addition  the  manager  of  the  American  plant  buys  logs  in 
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the  United  States  and  exports  them  as  such  to  Great 
Britain.  No  part  of  the  products  of  the  mills  located  in 
this  country  or  of  the  logs  purchased  here  is  sold  in  the 
United  States,  but  the  entire  output  is  sold  in  Great  Britain. 
The  plants  and  operations  of  the  manager  in  the  United 
States  are  conducted  solely  from  funds  sent  to  this  country 
from  the  home  office  in  Glasgow,  Scotland,  and  no  funds 
are  sent  to  the  home  office  from  the  American  plants. 

Section  213  (a)  of  the  Act  of  February  24,  1919  (40 
Stat.  1065),  defines  gross  income  as  follows: 

"  Sec.  213.  That  for  the  purposes  of  this  title  (except  as 
otherwise  provided  in  sec.  233)  the  term  '  gross  income ' — 

"(a)  Includes  gains,  profits,  and  income  derived  from 
salaries,  wages,  or  compensation  for  personal  service  (in- 
cluding in  the  case  of  the  President  of  the  United  States, 
the  judges  of  the  Supreme  and  inferior  courts  of  the  United 
States,  and  all  other  officers  and  employees,  whether  elected 
or  appointed,  of  the  United  States,  Alaska,  Hawaii,  or  any 
•political  subdivision  thereof,  or  the  District  of  Columbia, 
the  compensation  received  as  such),  of  whatever  kind 
and  in  whatever  form  paid,  or  from  professions,  voca- 
tions, trades,  businesses,  commerce,  or  sales,  or  dealings  in 
property,  whether  real  or  personal,  growing  out  of  the 
ownership  or  use  of  or  interest  in  such  property ;  also  from 
interest,  rent,  dividends,  securities,  or  the  transaction  of 
any  business  carried  on  for  gain  or  profit,  or  gains  or 
profits  and  income  derived  from  any  source  whatever.  The 
amount  of  all  such  items  shall  be  included  in  the  gross 
income  for  the  taxable  year  in  which  received  by  the  tax- 
payer, unless,  under  methods  of  accounting  permitted 
under  subdivision  (b)  of  section  212,  any  such  amounts 
are  to  be  properly  accounted  for  as  of  a  different  pe- 
riod.    ♦     *     ♦" 

Section  233  (6)  (40  Stat.  1077)  provides: 

"In  the  case  of  a  foreign  corporation  gross  income 
includes  only  the  gross  income  from  sources  within  the 
United  States,  including  the  interest  on  bonds,  notes,  or 
other  interest-bearing  obligations  of  residents,  corporate 
or  otherwise,  dividends  from  resident  corporations,  and 
including  all  amounts  received  (although  paid  under  a 
contract  for  tlie  sale  of  goods  or  otherwise)  representing 
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profits  on  the  manufacture  and  disposition  of  goods  within 
the  United  States." 

No  income  is  derived  from  the  mere  manufacture  of 
goods ;  before  there  can  be  income  there  must  be  sale ;  and 
there  is  no  income  from  sources  within  the  United  States 
from  goods  manufactured  here  unless  there  is,  in  the  lan- 
guage of  section  233  (6),  both  "manufacture  and  disposi- 
tion of  goods  within  the  United  States."  The  obvious  pur- 
pose of  this  section  is  to  tax  only  income  that  accrues 
within  the  United  States.  Congress  does  not  attempt  to 
tax  profits  arising  from  goods  manufactured  in  this  coun- 
try but  sold  after  being  shipped  abroad  and  without  being 
disposed  of  by  the  owner  in  this  country.  I  conclude, 
therefore,  that  when  Burleigh  &  Sons  manufacture  or  par- 
tially manufacture  articles  in  this  country  but  do  not  sell 
or  dispose  of  them  until  they  are  taken  to  Scotland,  there 
is  no  gross  income  from  sources  within  the  United  States 
within  the  meaning  of  the  Act. 

As  to  the  purchase  and  exportation  of  logs,  since  profits 
that  may  accrue  from  such  transactions  are  not  specifically 
provided  for  in  section  233  (b),  if  any  gains  or  profits  are 
gross  income  from  sources  within  the  United  States,  they 
must  be  so  because  they  represent  compensation  from 
trades,  businesses,  commerce,  etc.,  as  enumerated  in  section 
213  (a),  which  are  carried  on  within  the  United  States. 

In  Sulley  v.  Attorney  General,  5  H.  &  N.  711  (2  B.  T.  C. 
149),  under  a  statute  taxing  the  income  of  nonresidents 
"  from  any  property  whatever  in  the  United  Kingdom,  or 
profession,  trade,  employment,  or  vocation  exercised  within 
the  United  Kingdom,"  the  facts  are  similar  to  those  above 
stated.  Sulley  was  a  partner  in  a  firm  of  general  mer- 
chants and  drapers  carrying  on  business  in  both  the  United 
States  and  England.  Sulley  resided  in  England  and  the 
other  partners  in  the  United  States.  Sulley  transacted 
the  business  of  the  firm  in  England,  which  consisted  of 
purchasing  goods  in  England  and  shipping  them  to  the 
United  States.  No  money  was  received  in  England  except 
what  was  sent  from  the  United  States,  and  the  profits  of 
the  business  were  made  by  the  resale  of  goods  at  an  in- 
creased price  in  the  United  States.  The  court  held  that  the 
liability  to  income  tax  attached  only  to  such  profits  as  came 
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home  to  England  as  the  share  of  SuUey,  the  partner  resi- 
dent there.    The  Lord  Chief  Justice  said: 

"  The  question  is,  whether  there  is  a  carrying  on  or  exer- 
cise of  the  trade  in  this  country.  I  think  there  is  not, 
looking  at  the  sense  in  which  the  term  is  used  and  having 
regard  to  the  subject-matter  of  the  statute.  Wherever  a 
merchant  is  established,  in  the  course  of  his  operations  his 
dealings  must  extend  over  various  places;  he  buys  in  one 
place  and  sells  in  another.  But  he  has  one  principal  place 
in  which  he  may  be  said  to  trade,  viz.,  where  his  profits 
come  home  to  him.  That  is  where  he  exercises  his  trade. 
It  would  be  very  inconvenient  if  this  were  otherwise.  If 
a  man  were  liable  to  income  tax  in  every  country  in  which 
his  agents  are  established,  it  would  lead  to  great  injustice. 
The  argument  for  the  Crown  must  be  carried  to  this  extent, 
that  merely  buying  goods  in  this  country  is  a  trade  exer- 
cized here  so  as  to  subject  the  purchaser  of  the  goods  to 
income  tax.  In  the  present  case  the  defendant  is  a  partner ; 
but  if  the  argument  is  well  founded,  this  American  firm 
might  be  taxed  in  the  same  way  if  he  had  been  merely  an 
agent.  It  would  be  most  impolitic  thus  to  tax  those  who 
come  here  as  customers.  The  subjects  of  a  foreign  State, 
not  resident  here,  can  not  be  made  amenable  to  our  laws. 
How  then  are  their  profits  to  be  made  amenable  to  the  fiscal 
law  ?  Simply  by  the  provision  that  whosoever  carries  on 
the  business  and  receives  the  profits  here  shall  be  assessed. 
But  in  the  present  case  no  profits  are  received  by  the  firm,  or 
exist  in  this  country.  ♦  ♦  ♦  The  profits  of  the  firm  in 
America  do  not  accrue  in  respect  of  any  trade  carried  on  in 
this  country,  but  in  respect  of  the  trade  carried  on  in  New 
York,  where  the  main  business  is  conducted." 

In  State  ex  rel,  Manitowoc  Ga^  Co.  v.  Wisconsin  Tax 
Coffi/rnission^  161  Wis.  Ill,  the  Supreme  Court  of  Wisconsin 
said: 

"  If  an  income  be  taxed,  the  recipient  thereof  must  have 
a  domicile  within  the  State  or  the  property  or  business 
out  of  which  the  income  issues  must  be  situated  within  the 
.State  so  that  the  income  may  be  said  to  have  a  situs  therein." 

By  a  parity  of  reasoning  I  conclude  that  income  which 
may  accrue  to  Burleigh  &  Sons  in  England  by  sale  of  logs 
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purchased  in  the  United  States  is  not  inccMne  from  sources 
within  the  United  States. 

(2)  The  Moorbrook  Mills  Co.  is  a  corporation  organized 
under  the  laws  of  England,  and  the  Sea  Island  Mills  (Inc.) 
is  a  corporation  organized  under  the  laws  of  New  York. 
Under  an  agreement  between  them  the  latter  corporation 
is  granted  the  exclusive  right  to  handle  the  merchandise  of 
the  former  in  the  United  States  and  Canada.  Orders  for 
the  goods  are  taken  by  the  New  York  corporation  on  net 
terms,  payment  to  be  made  10  days  after  delivery.  A 
minimum  net  price  for  the  sale  of  the  goods  by  the  New 
York  corporation  is  fixed  by  the  English  corporation  at  an 
amount  not  to  exceed  the  price  obtained  for  similar  goods 
in  England.  The  New  York  corporation  assumes  credit 
risks  and  advances  50  per  cent  of  the  minimum  net  price 
against  the  bills  of  lading  or  packers'  receipts.  The 
amount  so  advanced  is  deducted  by  it,  together  with  freight 
charges,  conmiissions,  etc.,  when  remitting  to  the  English 
corporation  the  amounts  collected  from  the  customers. 
The  New  York  corporation  receives  a  5  per  cent  commission 
on  the  sale  of  the  goods  and  any  excess  over  the  minimum 
net  price,  after  deducting  such  commission;  and  charges 
for  freight,  duties,  insurance,  etc.,  are  shared  equally  be- 
tween the  two  corporations.  No  price  that  is  insufficient 
to  cover  the  minimum  net  price  plus  freight,  duty,  and 
other  charges  is  accepted  without  the  approval  of  the 
English  corporation.  The  latter  accepts  all  merchandise 
risks.  If  goods  are  refused  or  returned  to  the  New  York 
corporation  by  its  customers,  it  is  required  to  make  every 
effort  to  dispose  of  them.  Unless  goods  are  sold  at  a  profit 
above  all  expenses  the  New  York  corporation  receives  no 
commission  thereon.  The  goods  are  covered  by  insurance 
for  the  joint  account  of  both  corporations  and  are  invoiced 
to  the  customer  by  the  New  York  corporation. 

The  case  of  the  Moorbrook  Mills  Co.  is  the  converse  of 
that  of  Burleigh  &  Sons.  They  purchase  goods  in  Eng- 
land and  sell  them  within  the  United  States,  and  profits 
accruing  from  such  transactions  are  plainly  profits  derived 
from  business  carried  on  within  the  United  States. 
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See :  WerU  d^  Co.  v.  Colquhoun,  2  B.  T.  C.  402 ;  Turner 
V.  Rickfnan,  4  B.  T.  C.  25;  MacP hereon  cfc  Co.  v.  Moore^ 
6  B.  T.  C.  107. 

The  gross  income  from  such  business  is  income  from 
sources  within  the  United  States,  and  is  to  be  estimated  in 
the  same  way  that  such  income  is  estimated  where  both 
manufacture  and  sale  are  had  within  the  United  States. 

(3)  Paton  MacLaran  &  Co.  is  a  partnership  organized 
in  England,  consisting  of  two  members  who  are  citizens  and 
residents  of  that  country.  The  principal  office  of  the  firm 
is  at  Liverpool,  England,  but  it  maintains  an  office  at 
Dallas,  Tex.,  which  is  operated  under  the  name  of  A.  A. 
Paton  &  Co.  The  Dallas  office  is  in  charge  oiE  John  S. 
Ownby,  who  receives  a  fixed  salary  and  a  stipulated  com- 
mission based  upon  the  net  earnings  of  the  firm  in  accord- 
ance with  a  contract  of  employment  made  by  him  with  the 
members  of  the  firm.  It  is  claimed  by  the  firm  that  A.  A. 
Paton  &  Co.  is  merely  a  buying  agency  for  the  home  office, 
and  that  such  name  has  been  given  to  the  branch  for  book 
record  purposes  and  to  distinguish  the  firm's  transactions 
in  Liverpool  from  those  of  its  agency  in  the  United  States. 
The  business  of  Paton  MacLaran  &  Co.  is  that  of  cotton 
merchants  and  importers.  A.  A.  Paton  &  Co.,  the  branch 
office,  is  engaged  in  buying  cotton  in  the  United  States  in 
behalf  of  Paton  MacLaran  &  Co.  and  in  shipping  it  to 
the  parent  office  in  England  for  disposition.  It  is  the 
custom  of  the  branch  office  to  draw  on  the  parent  office  for 
amounts  sufficient  to  make  rfuch  purchases,  together  with  a 
liberal  margin  to  cover  estimated  charges  and  expenses, 
so  that  at  the  end  of  the  season  the  branch  office  may  show 
a  balance  to  its  credit.  It  is  claimed  that  this  balance 
represents  merely  the  difference  between  the  total  amount 
at  which  the  cotton  shipments  for  the  season  are  invoiced  to 
Liverpool  and  the  total  purchase  price  plus  ordinary  and 
necessary  costs  of  handling  the  cotton  and  the  expenses  of 
the  agency.  The  branch  office,  however,  does  not  make 
any  sales. 

(4)  C.  M.  Lampson  &.  Co.  is  a  partnership  organized  in. 
England  consisting  of  six  members,  five  of  whom  are 
British  subjects  residing  in  London  and  the  other  a  citizei^ 
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of  the  United  States  residing  in  New  York  City.  The  home 
office  of  the  firm  is  in  London,  but  it  maintains  a  branch 
office  in  New  York  City  in  charge  of  and  conducted  under 
the  name  of  the  partner  resident  in  that  city.  The  busi- 
ness of  the  firm  is  that  of  commission  merchant  in  raw  furs. 
The  furs  are  consigned  to  it  from  various  parts  of  the 
world,  including  the  United  States,  the  sales  being  made 
almost  entirely  in  Liondon  at  auction  by  auctioneers  em- 
ployed by  the  firm  or  at  private  sale.  The  firm  does  not 
at  any  time  take  title  to  the  goods,  but  title  remains  in  the 
consignor  until  the  sale,  when  it  passes  to  the  purchaser. 
The  principal  function  of  the  New  York  office  is  to  solicit 
consignments  of  raw  furs  to  the  firm  at  London,  which  re- 
quires the  resident  partner  to  travel  to  various  points  in 
the  United  States  and  Canada.  The  majority  of  goods 
consigned  from  Canada  are  sent  to  New  York  for  shipment 
to  London.  The  New  York  office  also  acts  as  disbursing 
agent  for  the  firm  in  paying  to  consignors  in  the  United 
States  and  Canada  the  proceeds  of  sales  of  their  goods  in 
London,  attends  to  the  shipment  of  the  goods  to  London 
and  their  storage  and  insurance  in  New  York  while  waiting 
for  steamers,  and  further  makes  advances  to  consignors  on 
the  security  of  bills  of  lading  or  express  receipts.  The 
money  required  to  maintain  the  New  York  office  is  ob- 
tained by  selling  drafts  on  London,  and  a  balance  of  about 
$20,000  is  usually  carried  by  it  with  a  New  York  bank. 
The  income  of  the  partnership  is  derived  from  a  commis- 
sion of  about  6  per  cent  on  the  proceeds  from  sales  of  furs 
consigned  to  it.  It  collects  the  proceeds  of  the  sales  and 
deducts  its  commission,  the  expenses,  if  any,  incurred  by  it 
for  freight,  insurance,  or  storage,  and  also  the  amount 
of  any  advances  made  to  the  consignors.  The  balance  of 
the  proceeds  is  remitted  to  the  consignors.  No  profit  is 
made  on  the  freight  or  other  charges. 

These  cases  are  disposed  of  by  the  reasoning  of  the  first 
case,  from  which  it  is  concluded  that  in  the  former  case 
the  partnership  of  Paton  MacLaran  &  Co.  is  not  deriving 
income  from  sources  within  the  United  States,  and  that  in 
the  latter  case  only  the  incon^e  of  the  partner  resident 
within  the  United  States  is  taxable. 
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(5)  The  Manchester  Liners  (Ltd.)  is  a  corporation  or- 
ganized under  the  laws  of  Great  Britain,  with  its  home 
office  at  Manchester,  England,  operating  a  line  of  freight 
steamships  between  Philadelphia,  Pa.,  and  foreign  ports. 
The  corporation  has  no  office  in  the  United  States,  but 
consigns  its  steamships  to  Furness,  Withy  &  Co.  (Ltd.), 
at  Philadelphia,  who  handles  them  as  agents  and  brokers, 
together  with  steamships  consigned  to  them  by  other 
owners.  The  agents  see  to  the  entry  and  clearance  of  each 
steamer  and  the  discharge  and  loading  of  the  cargo  and 
supplies,  collect  such  part  of  the  freight  as  is  prepayable  in 
this  country  for  the  ocean  carriage,  deduct  the  amount  of 
the  agents'  disbursements  and  charges  for  their  services, 
and  remit  the  balance  to  the  steamship  corporation  at 
Manchester  upon  the  departure  of  the  vessel.  Frequently 
a  large  part  of  the  freight  is  not  prepayable,  but  is  payable 
upon  delivery  of  the  goods  at  Manchester. 

In  an  opinion  rendered  March  9,  1910,  28  Op.  211, 
Attorney  Wickersham  decided  that  foreign  steamship  com- 
panies engaged  in  the  business  of  transporting  passengers, 
goods,  and  merchandise  between  ports  in  the  United  States 
and  foreign  ports,  and  maintaining  passenger  and  freight 
agencies  in  this  country,  are  subject  to  the  special  excise 
tax  provided  in  section  38  of  the  Act  of  August  5,  1909 
(36  Stat.  112),  saying: 

"  *  *  *  Their  business  consists  entirely  in  trans[X)rt- 
ing  passengers  and  goods  and  merchandise  between  ports 
in  this  country  and  those  of  foreign  countries,  and  receiv- 
ing and  discharging  the  same.  Through  agents  located 
here  all  contracts  and  arrangements  incident  to  such  a 
business  at  this  end  of  their  lines  are  made,  and  all  exports 
are  delivered  to  their  w  arehouses  and  are  loaded  upon  their 
vessels,  and  the  passengers  embark,  while  they  are  w^ithin 
the  limits  of  the  United  States;  and  likewise  while  here 
their  imports  are  unloaded  and  passengers  from  foreign 
ports  disembark.  If  these  companies  do  not  transact  busi- 
ness in  the  United  States  they  transact  no  business  in  any 
foreign  j)ort,  and  their  entire  busini»ss  is  carried  on  upon  the 
high  seas.  To  such  a  conclusion  I  am  unable  to  give 
assent.'* 
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A  similar  conclusion  was  arrived  at  in  Erichsen  v.  Last^  8 
Q.  B.  D.  414  (4  B.  T.  C.  422),  which  held  that  a  cable 
corporation  established  at  Copenhagen,  with  an  agent  and 
an  office  in  London,  with  cables  extending  between  England 
and  Denmark,  was  carrying  on  trade  in  England  from 
which  profit  arose  on  account  of  contracts  entered  into  with 
persons  in  England  to  send  messages  from  England  to 
otlier  countries.     Brett,  L.  J.,  said : 

"  *  *  *  That  which  earns  the  profit,  as  I  said  at  first, 
or  that  out  of  which  they  get  the  profit  is  the  better  phrase, 
16  the  money  to  be  paid  to  them  out  of  the  contract,  which 
contract  is  made  in  England,  and  such  contracts  being 
habitually  made  by  them  in  England,  it  seems  to  me,  they 
carry  on  in  England  the  trade  or  business  of  making  such 
contracts.  Therefore,  it  seems  to  me,  that  these  people 
are  properly  said  to  be  persons  from  whom  this  duty  must 
be  collected."     (4  B.  T.  C.  426.) 

I  am  of  the  opinion  that  the  Manchester  Liners  (Ltd.) 
derives  income  from  sources  within  the  United  States  to 
the  extent  that  it  derives  income  from  freight  and  pas- 
senger traffic  originating  within  the  United  States. 
Kesi)ectfully, 

WM.  L.  FRIERSON, 

Acting  Attorney  General. 

To  the  Secretary  of  the  Treasury. 


CUKT    VON   BOENIGK— DESERTION—DISCHARGE— 

TENSIONABLE  STATUS. 

Oiirr  von  Boenipk,  who  enlisted  in  the  military  service  of  the  United 
States  January  24,  1863,  and  deserted  therefrom  June  2,  1865, 
and  who,  while  a  deserter  at  large,  reenlisted  in  the  military 
service  August  23,  1867,  and,  having  made  good  the  time  lost  hy 
desertion,  was  finally  discharged  from  the  service  April  24,  1870, 
was  not  honorably  dlschargecl  from  his  Civil  War  service  witliin 
the  meaning  of  section  2  of  the  Act  of  April  19, 1908  (35  Stat.  64), 
and  of  section  2  of  the  Act  of  September  8,  1916  (39  Stat.  845). 

Department  or  Justice, 

Noveniber  16^  1920, 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letters  of  July 
14  and  August  9,  1920,  requesting  an  expression  of  my 
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opinion  upon  the  question  whether  Curt  von  Boenigk  was 
honorably  discharged  from  the  military  service  of  the 
United  States  within  the  meaning  of  section  2  of  the  Act 
of  April  19,  1908  (35  Stat.  64),  and  of  section  2  of  the  Act 
of  September  8,  1916  (39  Stat.  845),  under  the  following 
circumstances : 

He  enlisted  in  Company  C,  Seventeenth  United  States 
Infantry,  on  January  24,  1863.  He  deserted  June  2,  1865, 
at  Fort  Lafayette,  New  York  Harbor,  a  corporal;  while 
a  deserter  at  large  he  enlisted  under  an  assumed  name 
August  23,  1867,  but  was  on  September  2,  1867,  appre- 
hended as  a  deserter,  tried  by  court-martial,  found  guilty, 
sentenced  to  be  reduced  to  the  grade  of  a  private,  to  forfeit 
$10  per  month  for  six  months,  and  to  be  confined  for  that 
period.  He  was  finally  discharged  April  24,  1870,  having 
been  retained  in  the  service  beyond  the  period  of  five  years 
for  which  he  enlisted  to  make  good  the  time  lost  by  deser- 
tion. 

Section  2  of  the  Act  of  April  19,  1908  (35  Stat.  64), 
provides : 

"That  if  any  officer  or  enlisted  man  who  served  ninety 
days  or  more  in  the  Army  or  Navy  of  the  United  States 
during  the  late  Civil  War  and  who  has  been  honorably 
discharged  therefrom  has  died  or  shall  hereafter  die,  leav— 
ing  a  widow,  such  widow  shall    *    *    *    be  placed  on  th 
pension  roll    *    *    *." 

The  last  proviso  to  section  2  of  the  Act  of  September  8 
1916  (39  Stat.  845),  provides,  as  far  as  material  here: 

"  That  the  provisions  of  this  Act  shall  be  extended 
those  widows,  otherwise  entitled    ♦    •     ♦    and  to  an^ 
person  who  was  lawfully  married  to  an  officer  or  enliste* 
man,  who  served  in  the  Army,  Navy,  or  Marine  Corps 
the  United  States  during  the  Civil  War  and  was  honorah 
discharged  therefrom    *    *    *." 

The  answer  to  the  question  under  consideration 
upon  the  scope  and  effect  of  the  doctrine  of  construct] 
discharge  first  laid  down  in  the  case  of  William  B.  Jo 
2  P.  D.  393.    The  claimant  in  that  case  had  served  throu^ 
out  the  Mexican  War,  but  was  summarily  dismissed  f 
the  service  at  the  outbreak  of  the  Civil  War.    His 
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to  a  pension  was  based  upon  the  Act  of  January  29,  1887 
(24  Stat.  371),  which,  so  far  as  material  here,  provides: 

"  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby, 
authorized  and  directed  to  place  on  the  pension  roll  the 
names  of  the  surviving  officers  and  enlisted  men,  including 
marines,  militia,  and  volunteers,  of  the  military  and  naval 
services  of  the  United  States,  who  being  duly  enlisted, 
actually  served  sixty  days  with  the  Army  or  Navy  of  the 
United  States  in  Mexico,  or  on  the  coasts  or  frontier 
thereof,  or  en  route  thereto,  in  the  war  with  that  nation, 
or  were  actually  engaged  in  a  battle  in  said  war,  and  were 
honorably  discharged     *     *     *." 

The  decision  established  that  under  a  law  granting  pen- 
sions by  reason  of  enlistment  and  service  in  a  particular 
war,  which  law  was  expressly  limited  in  its  application  to 
that  service  and  constituted  no  part  of  the  general  pension 
laws,  the  honorable  discharge  required  was  a  discharge 
from  that  particular  service;  therefore,  the  discharge  with- 
out honor  from  a  subsequent  service  not  connected  with 
that  particular  service  was  not  a  bar  to  a  pension  granted 
because  of  such  service.    It  was  held  that — 

"The  end  of  the  war  with  Mexico  was  also  the  end  of 
the  particular  service  of  those  of  the  Regular  Army  or 
Navy  who  w^ere  engaged  in  said  war ;  and,  by  virtue  of  that 
fact,  the  ending  of  the  war  operated  as  an  honorable  dis- 
charge of  such  persons  from  said  service."     (2  P.  D.  397.) 

The  case  of  United  States  v.  North,  112  U.  S.  510,  was 
cited  in  support  of  that  conclusion. 

That  decision  was  concurred  in  by  Attorney  General 
Garland  in  an  opinion  rendered  February  27,  1889,  and 
applied  to  subsequent  service  pension  acts  similar  in  their 
terms  to  the  Act  of  January  29, 1887.  {Leslie,  6  P.  D.  255 ; 
Tallman,  6  P.  D.  261;  Totten,  7  P.  D.  33;  Farrell,  7  P.  D. 
532;  Bouday,  10  P.  D.  139;  de  Ortega,  14  P.  D.  326; 
Slipvy,  16  P.  D.  137 ;  yfeeks,  17  P.  D.  302 ;  Reed,  18  P.  249.) 

In  the  case  of  ^V alter  S.  Weeks,  17  P.  D.  302,  the  exact 
converse  of  the  Johns  case  was  presented.  Claimant  was 
the  minor  child  of  a  sailor  who  had  enlisted  in  the  Civil 
War  and  deserted  before  the  end  of  the  war,  but  was  dis- 
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charged  after  its  termination.  In  rejecting  the  claim. 
Assistant  Secretary  Wilson  said  (p.  304)  : 

"  The  word  '  discharge '  has  for  one  of  its  significations 
a  meaning  which  is  specifically  expressed  by  the  word 
'  acquit,'  as  when  used  in  the  connection,  '  He  acquitted 
himself  of  his  duty  with  credit.' 

"The  words  ' honorably  discharged  therefrom,'  as  occur- 
ring in  tlie  Act  of  June  27,  1890,  have  always  been  under- 
stood as  used  in  connection  with  those  words  in  said  Act 
specifying  the  service  which  gives  title  to  pension  there- 
under, and  as  conveying  the  meaning  that  from  such  serv- 
ice the  person  who  rendered  it  must  be  honorably  released. 
When  the  Government  by  severing  the  contractual  rela- 
tions, as  by  a  formal  discharge,  released  a  volunteer  soldier 
from  service  in  the  late  Civil  War,  or  a  soldier  in  the 
Begular  Army  or  a  sailor  from  service  during  the  course 
of  the  war,  who  at  that  time  was  serving  with  honor,  such 
person  has  been  honorably  discharged  from  his  service  in 
said  war  under  the  particular  enlistment  within  the  mean- 
ing of  the  Act  of  June  27,  1890.  Not  only  have  these  words 
this  significance,  but  also  another  equally  as  clear  and 
definite,  that  they  may  be  fully  responsive  to  the  full  scope 
of  the  words  '  served  in  the  War  of  the  Rebellion,'  w^hich 
not  only  includes  the  service  as  specified,  but  also  service 
of  a  person  in  the  Regular  Army  or  Navy  in  the  late  Civil 
War  until  its  close  and  whose  term  of  enlistment  had  not 
then  expired.  This  other  significance  is  that  when  such 
person  acquitted  himself  with  honor  of  his  duty  as  a  sol- 
dier or  a  sailor  in  said  war  be  is  'honorably  discharged 
from  his  service  therein.'  Also  the  converse  is  equally 
true,  namely,  if  a  person  acquitted  himself  of  his  duty  with 
dishonor  while  serving  in  the  Navy  or  in  the  Regular 
Army  at  the  time  of  the  close  of  the  late  Civil  War,  he  Is 
not  honorably  discharged  from  his  service  in  said  war." 

This  decision  was  followed  in  the  case  of  Andrew  J. 
Sutton.,  alias  Sedney,  December  16,  1914  (20  P.  D.  — ). 

It  thus  appears  that  over  a  period  of  many  years  the 
Johns  case  has  been  followed  in  a  long  line  of  decisions 
unbroken,  except  for  the  decision  in  the  case  of  WilUajn 
RosSy  9  P.  D.  407.    In  that  case  Assistant  Secretary  Davis 
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indicated  his  dissent  from  the  conclusion  reached  in  the 
Johns  case  and  distinguished  the  case  of  United  States  v. 
North^  relied  upon  in  the  Johns  case,  on  grounds  with 
which  I  entirely  agree.  But  the  actual  decision  was  not 
in  conflict  with  the  decision  in  the  Johns  case.  It  has 
always  been  a  settled  rule  of  construction  of  pension  laws 
that  no  one  is  entitled  to  a  pension  while  in  the  military 
service.  In  the  Koss  case  claimant  was  at  the  time  of  his 
application  for  pension  a  deserter,  and  in  the  decision  it 
was  said  that  "  he  has  never  been  relieved  in  any  manner 
from  the  binding  force  of  said  contract  of  enlistment 
either  by  honorable  or  dishonorable  discharge."  Whether 
claimant  had  been  honorably  discharged  from  his  Civil 
War  service  was  immaterial,  since  he  was  still  in  the 
military  service. 

That  Assistant  Secretary  Davis  did  not  himself  regard 
the  Koss  case  as  overruling  the  Johns  case  is  demonstrated 
by  the  fact  that  he  accepted  the  decision  in  the  Johns  case 
as  law  shortly  thereafter  in  the  case  of  La7iy  Bouday^  10 
P.  D.  139.     In  that  case  he  says : 

"  The  ending  of  the  Mexican  War  operated  as  an  honor- 
able discharge  from  the  particular  service  of  those  of  the 
Kegular  Army  or  Navy  who  were  engaged  in  that  war, 
so  as  to  entitle  such  persons  to  a  pension  under  the  Act 
of  January  29,  1887,  if  otherwise  they  came  within  the 
provisions  of  said  act." 

He  says,  furthermore,  that  under  United  States  v.  North 
the  applicant  was  honorably  discharged  from  his  Mexican 
War  service  when  he  was  ordered  away  from  Mexico  with 
his  command. 

While  not  agreeing  with  all  of  the  reasoning  of  the 
Johns  case,  I  think  that  the  construction  put  upon  the 
service  pension  acts  by  it  and  the  cases  following  it  is 
sound.  Even  if  I  should  consider  the  correctness  of  that 
construction  as  doubtful,  I  should  feel  bound  by  it  because 
of  the  fact  that  it  is  the  construction  so  long  put  upon  it 
by  the  executive  officers  charged  with  its  administration 
and  that  Congress,  by  passing  service  pension  acts  sub- 
sequent to  the  decision  in  the  Johns  case,  couched  in  lan- 
guage identical,  so  far  as  the  words  to  be  construed  are 
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concerned,  with  the  Act  of  January  29,  1887,  has  adopted 
that  construction. 

The  circumstances  of  the  case  under  consideration  bring 
it  within  the  rule  laid  down  in  the  Weeks  and  Sutton  cases. 
For  this  reason,  I  am  of  the  opinion  that  Curt  von 
Boenigk  was  not  honorably  discharged  within  the  mean- 
ing of  section  2  of  the  Act  of  April  19,  1908,  and  of  sec- 
tion 2  of  the  Act  of  September  8,  1916. 
Kespectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Interior, 


BffERCHANT  MARINE  ACT— TRANSPORTATION  OP  PISH  BE- 
TWEEN POINTS  IN  THE  UNITED  STATES  VIA  A  FOREIGN 
PORT. 

The  traDsportation  of  fish  in  foreign  vessels  from  KetchlkaQ,  Alaska, 
to  Vancouver  and  thereafter  to  points  In  the  United  States,  under 
the  circumstances  herein  stated,  is  in  violation  of  section  27  of  the 
Merchant  Marine  Act  of  June  5, 1920  (41  Stat  099). 

Department  of  Justigb, 

Noveniber  *0,  1920. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of 
October  4,  1920,  requesting  an  expression  of  my  opinion 
upon  the  question  arising  out  of  the  following  state  of 
facts : 

The  New  England  Fish  Co.  has  for  many  years  owned 
and  operated  a  fish-freezing  and  cold-storage  plant  at 
Ketchikan,  Alaska.  A  similar  establishment  is  owned 
and  operated  at  Vancouver  by  the  Canadian  Fishing  Co. 
(Ltd.),  a  majority  of  whose  stock  is  owned  and  controlled 
by  the  New  England  Fish  Co.  The  Ketchikan  plant  ac- 
cumulates each  year  a  large  stock  of  frozen  fish  of  different 
varieties  which  is  shipped  to  Vancouver  by  the  Canadian 
Pacific  Railway  Co.'s  vessels.  There  they  are  duly  entered 
under  the  Canadian  customs  laws  and  placed  in  a  bonded 
warehouse,  where  they  are  held  for  periods  varying  from 
four  months  to  a  year  and  sometimes  longer.  From  here, 
as  orders  are  received,  shipments  are  made  to  all  parts  of 
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Canada,  the  United  States,  and  othcT  countries^  no  duty 
being  paid,  however,  except  on  fish  sold  in  Canada.  When 
the  fish  leave  Ketchikan  neither  the  manager  there  nor  the 
manager  of  the  Vancouver  plant  has  any  idea  as  to  their 
ultimate  destination.  The  fish  are  billed  by  the  New  Eng- 
land Fish  Co,  to  the  Canadian  Fishing  Co.  When  sold  by 
the  latter,  even  though  they  are  sent  to  tlie  New  England 
Fish  Co.,  returns  are  made  to  the  Canadian  company.  The 
accounts  and  records  of  the  two  companies  are  kept  sepa- 
rate and  apart. 

The  question  under  consideration  is  whether  the  trans- 
portation of  merchandise  from  Ketchikan  to  Vancouver 
and  thereafter  to  points  in  the  United  States  under  the 
circumstances  stated  is  in  violation  of  section  27  of  the 
Merchant  Marine  Act  of  June  5,  1920  (41  Stat.  999), 
which,  so  far  as  material  here,  provides  as  follows: 

"  That  no  merchandise  shall  be  transported  by  water,  or 
by  land  and  water,  on  penalty  of  forfeiture  thereof,  be- 
tween points  in  the  United  States,  including  Districts, 
Territories,  and  possessions  thereof  embraced  within  the 
coastwise  laws,  either  directly  or  via  a  foreign  port,  or  for 
any  part  of  the  transportation,  in  any  other  vessel  than  a 
vessel  built  in  and  documented  under  the  laws  of  the 
United  States  and  owned  by  persons  who  are  citizens  of 
the  United  States,  or  vessels  to  which  the  privilege  of  en- 
gaging in  the  coastwise  trade  is  extended  by  sections  18  or 
22  of  this  Act." 

Clearly  under  the  circumstances  above  stated  merchan- 
dise has  been  transported  by  land  and  water  between  points 
in  the  United  States  via  a  foreign  port,  and  part  of  the 
transportation  has  taken  place  in  a  vessel  not  built  in  and 
documented  under  the  laws  of  the  United  States  nor  privi- 
leged to  engage  in  the  coastwise  trade.  Literally,  there  has 
been  a  violation  of  the  Act,  but  I  think  that  by  settled 
rules  of  construction,  acts  of  this  nature  apply  only  where 
the  transportation  has  taken  place  in  one  continuous  voy- 
age. {United  States  v.  250  Kegs  of  Nail,  61  Fed.  410;  18 
Op.  445.)  The  question  is,  therefore,  whether  under  the 
circumstances  above  set  forth  the  continuity  of  the  voyage 
has  been  broken. 
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The  circumstaiices  relied  upon  to  show  that  the  voyage 
is  not  a  continuous  one  are,  the  sale  of  the  fish  to  the  Cana- 
dian Fishing  Co.,  their  entry  at  Vancouver  under  the 
Canadian  customs  laws,  and  their  storage  in  the  bonded 
warehouse  at  that  point  for  long  periods  of  time.  I  think, 
however,  that  none  of  these  circimistances  shows  that  the 
continuity  of  the  voyage  has  been  interrupted. 

In  the  case  of  The  Berinudaj  3  Wall  514,  553-555,  the 
Supreme  Court  said: 

"A  transportation  from  one  point  to  another  remains 
continuous,  so  long  as  intent  remains  unchanged,  no  matter 
what  stoppages  or  transshipments  intervene.     *     *     • 

"  *  *  *  In  an  elaborate  judgment.  Sir  William  Grant 
review^ed  all  the  cases,  and  established  the  rule,  which  has 
never  been  shaken,  that  even  the  landing  of  goods  and 
pajmient  of  duties  does  not  interrupt  the  continuity  of  the 
voyage  of  the  cargo,  unless  there  be  an  honest  intention  to 
bring  them  into  the  common  stock  of  the  country.     ♦     •     • 

"Successive  voyages,  connected  by  a  common  plan  and 
a  common  object,  form  a  plural  unit.  They  are  links  of 
the  same  chain,  each  identical  in  description  with  every 
other,  and  each  essential  to  the  continuous  whole." 

Clearly  whether  sucx'essive  voyages  are  connected  by  a 
conmion  plan  is  a  question  of  fact  to  be  determined  from 
the  circumstances  of  each  individual  case.  Applying  the 
test  laid  down  by  the  Supreme  Court  to  the  circumstances 
of  the  present  case,  it  is  apparent  that  the  facts  fall  short 
of  showing  that  the  continuity  of  the  voyage  has  been 
broken. 

It  is  true  that  when  a  shipment  of  fish  leaves  Ketchikan 
neither  the  manager  of  the  plant  there  nor  the  manager 
at  the  Vancouver  plant  has  any  idea  as  to  the  ultimate 
destination  of  that  particular  shipment,  but  it  is  known  to 
everyone  concerned  that  Vancouver  is  not  the  ultunate 
destination  of  the  fish.  There  is  not  even  a  pretense  made 
of  "intention  to  bring  them  into  the  common  stock  of  the 
country"  when  entry  is  made  there.  It  is  known,  more- 
over, that  a  certain  percentage  of  all  fish  shipped  will 
eventually  be  sent  to  points  in  the  United  States  for  con- 
sumption.    As  stated  by  the  attorney  for  the  New  Eng- 
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land  Fish  Co.,  the  Vancouver  plant  is  used  as  an  assi^nibly 
plant.  It  is  apparent  that  the  fish  are  shipped  there  for 
the  convenience  of  the  two  companies  in  carrying  out  their 
common  purpose,  and  that  the  transportation  from  Van- 
couver to  the  point  of  ultimate  destination  in  the  United 
States  is  in  fact  merely  the  resumption,  pursuant  to  the 
original  plan,  of  the  voyage  commenced  at  Ketchikan. 
Nor  do  I  regard  it  as  material  that  the  two  companies  go 
through  the  form  of  a  sale.  The  Canadian  Fishing  Co.  4s 
controlled  by  the  New  England  Fish  Co.,  and  the  book 
entries  above  described  are  made  for  the  convenience  of 
the  companies  in  carrying  on  their  business.  The  facts 
as  stated  raise  a  strong  inference  that  that  business  is  con- 
ducted according  to  a  common  plan  and  purpose,  in  the 
execution  of  which  both  corporations  are  instruments.  At 
the  time  that  plan  was  conceived,  no  law  was  violated  by 
its  execution ;  but,  for  the  reasons  above  stated,  I  am  of  the 
opinion  that  since  the  going  into  effect  of  the  Act  of  June 
5,  1920,  it  has  become  illegal. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  Commerce. 


MANUFACTURE,  SALE.  AND  POSSESSION  OF  CIDER. 

The  term  **  nonlntoxicating  cider  and  fruit  juices  **  occurring  in  sec- 
tion 29,  Title  II,  of  the  National  Prohibition  Act  (41  Stat.  316), 
means  cider  and  fruit  juices  containing  less  than  one-half  of  1 
per  cent  of  alcohol. 

The  result  of  the  provisions  of  tlie  National  Prohibition  Act  dealing 
with  cider  is  as  follows: 

(1)  The  making  of  cider  containing  less  than  one-half  of  1  per 
cent  of  alcohol  by  pressing  the  juice  of  apples  is  not  unlawful ; 

(2)  The  sale  for  beverage  purposes  of  cider  con  tabling  as  much  as 
one-half  of  1  per  cent  of  alcohol  is  unlawful ; 

(8)  Preserved  sweet  cider  may  be  sold  as  a  beverage,  provided  the 
maker  obtains  a  perndt  to  manufacture  preserved  sweet  cider ; 

(4)  One  who  makes  cider  may  keep  it  in  his  possession  without 
n'gard  to  the  amount  of  alcohol  it  afterwards  contains  as  a  re- 
sult/ of  fermentation,  so  long  as  he  holds  it  only  for  use  in  bis 
home  or  for  sale  to  one  having  a  iK»rmlt  to  make  vinegar. 
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DEPAirrMENT  OF  Justice, 

November  29,  1920. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  October  25,  1920,  requesting  an  opinion  as  to 
whether  the  term  " nonintoxicating  cider  and  fruit  juices" 
occurring  in  section  29,  Title  II  of  the  National  Prohibi- 
tion Act  (41  Stat.  316),  means  cider  and  fruit  juices  which 
are  nonintoxicating  in  fact  or  those  containing  less  than 
one-half  of  one  per  cent  of  alcohol  by  volume.  The  pro- 
vision referred  to  is  as  follows : 

"  The  penalties  provided  in  this  Act  against  the  manufac- 
ture of  liquor  without  a  permit  shall  not  apply  to  a  per- 
son for  manufacturing  nonintoxicating  cider  and  fruit 
juices  exclusively  for  use  in  his  home,  but  such  cider  and 
fruit  juices  shall  not  be  sold  or  delivered  except  to  persons 
having  permits  to  manufacture  vinegar."' 

Section  1  of  Title  II  of  the  National  Prohibition  Act 
provides  that  the  phrase  intoxicating  liquor  when  used 
in  that  Act  shall  be  construed  to  include  all  liquor  or 
liquids  containing  as  much  as  one-half  of  one  per  centum 
or  more  of  alcohol  bv  volume  whi(!h  are  fit  for  use  for 
l)everage  purposes.  This  is  a  general  definition  applied 
by  Congress  to  the  term  intoxicating  li(iuors  for  the  pur- 
poses of  this  Act.  I  can  find  nothing  in  section  29  which 
indicates  a  purpose  to  use  the  word  intoxicating  in  any 
diiferent  sense  from  the  definition  thus  adopted.  Since 
intoxicating  liquors  are  thus  defined,  it  follows  that  to  be 
nonintoxicating  within  the  meaning  of  any  of  the  provi- 
sions of  the  Act  a  beverage  must  contain  less  than  one- 
half  of  one  per  cent  of  alcohol.  I  am  constrained  to  the 
view,  therefore,  that  the  expression  "  nonintoxicating  cider 
and  fruit  juices  "  used  in  section  29  means  cider  and  fruit 
juices  containing  less  than  one-half  of  one  per  cent  of 
alcohol. 

This  is,  perhaps,  a  full  answer  to  the  specific  question 
which  you  have  submitted.  In  view,  however,  of  what  I 
understand  section  29  to  mean,  I  am  sure  it  would  be  mis- 
leading for  me  to  content  myself  with  this  direct  answer 
to  your  question. 

Section  3  of  Title  II  of  the  National  Prohibition  Act 
(41  Stat.  308),  makes  it  unlawful,  among  other  things,  to 
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manufacture,  sell,  or  possess  .any  intoxicating^liquor  ex- 
cept as  authorized  in  this  Act.  If  this  was  all,  I  am  very 
clearly  of  the  opinion  that  any  person  who  could  be  said 
to  have  manufactured,  sold,  or  who  had  in  his  possession 
for  beverage  purposes,  cider  or  fruit  juices  containing  as 
much  as  one-half  of  one  per  cent  of  alcohol  would  be  an 
offender  against  this  law.  Section  4,  however,  is  as  fol- 
lows: 

"  The  articles  enumerated  in  this  section  shall  not,  after 
having  been  manufactured  and  prepared  for  the  market, 
be  subject  to  the  provisions  of  this  Act  if  they  corre- 
spond with  the  following  descriptions  and  limitations, 
namely:    ♦     ♦     ♦     (41  Stat.  309.)" 

Then  follows  a  list  of  articles,  including  medicinal  prepa- 
rations, toilet  and  flavoring  articles,  and,  finally,  "  vinegar 
and  preserved  sweet  cider."  As  to  the  articles  thus  enu- 
merated it  is  then  provided  that  permits  for  their  manu- 
facture shall  be  secured.  In  other  words  their  manufac- 
ture is  not  prohibited,  provided  a  permit  for  that  purpose 
is  first  obtained,  and  when  they  have  been  manufactured 
under  such  a  permit  their  possession,  sale,  or  transporta- 
tion is  not  unlawful. 

Sweet  cider  is,  of  course,  the  juice  of  apples  and,  as  is 
well  known,  it  is  used  to  make  vinegar.  If  the  Act  stopped 
here  I  would  say  that  the  sale  or  possession  of  cider  con- 
taining as  much  as  one-half  of  one  per  cent  of  alcohol 
for  beverage  purposes  would  be  unlawful.  Congress 
seems  to  have  recognized  the  peculiar  nature  of  cider. 
When  the  juice  of  apples  is  pressed  out  the  immediate  re- 
sult is  cider.  When  this  is  done  an  intoxicating  liquor, 
even  within  the  definition  of  the  Prohibition  Act,  has  not 
been  produced.  But  fermentation  very  shortly  sets  in, 
producing  alcohol  and  all  that  is  necessary  to  convert  the 
cider  into  an  intoxicating  liquor  is  the  lapse  of  a  short 
time.  Broadly  speaking,  one  who  has  manufactured  cider 
which  has  not  yet  had  time  to  ferment  has  not  manufac- 
tured intoxicating  liquor  and  one  who  sells  cider  of  that 
kind  has  not  sold  an  intoxicating  liquor.  If,  however,  its 
sale  should  be  permitted  the  purchaser  would  have  to  keep 
it  but  a  short  time  before  he  would  be  in  possession  of  an 
intoxicating  liquor.    If  this  nonintoxicating  cider  is  put 
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uj)<)n  the  market  for  sale  it  will,  in  the  ordinary  course  of 
events,  be  intoxicating  when  it  reaches  the  consumer. 
Congress,  therefore,  was  concerned  with  preventing  the 
sale  of  a  beverage  which,  without  further  process  of  manu- 
facture would,  though  innocent  at  the  time  of  the  sale,  in 
the  ordinary  course  of  events,  be  an  unlawful  beverage 
when  resold  or  consumed.  For  that  reason  it  did  not, 
by  section  4,  exclude  from  the  provisions  of  section  3  cider 
in  its  natural  state,  but  permitted  its  sale  after  it  has  be- 
come either  vinegar  or  ''preserved  sweet  cider''  on  condi- 
tion that  it  should  be  manufactured  under  a  permit  se- 
cured for  that  i)urpose.  Just  what  is  meant  by  preserved 
sweet  cider  need  not  now  be  determined,  except  to  say  that 
it  means  cider  which,  w^hile  sweet,  has  been  so  treated  as 
that  fermentation  will  be  prevented  and  it  will  remain 
sweet  cider.  One  who  desires,  therefore,  to  make  and 
sell  cider  as  a  beverage  may  obtain  a  permit  to  manufac- 
ture preserved  sweet  cider  and,  subject  to  the  regulations 
provided  for  in  section  4,  will  be  engaged  in  a  lawful  busi- 
ness, and  those  who  purchase  his  product  will  not  violate 
the  law  by  reselling  it. 

If  the  Act  had  stopped  here,  while  no  one  would  upon 
pressing  the  juice  out  of  apples  immediately  be  guilty  of 
manufacturing  intoxicating  liquor,  he  would  be  guilty  of 
imlawfully  possessing  such  liquor  if  he  kept  it  for  beverage 
purposes  long  enough  for  it  to  ferment  to  the  extent  of 
producing  one  half  of  one  per  cent  of  alcohol. 

While  the  Eighteenth  Amendment  prohibits  the  manu- 
facture and  sale  of  intoxicating  liquor  it  does  not  of  itself 
make  their  possession  for  beverage  purposes  ulawful.  Sec- 
tion 3  of  the  Prohibition  Act,  in  so  far  as  it  mjlkes  posses 
sion  for  beverage  purposes  unlawful,  has  done  so,  not  be- 
cause this  was  expressly  required  by  the  Constitution,  but 
because  Congress  deemed  it  necessary  for  the  efficient  en- 
forcement of  the  Constitutional  prohibition.  From  the 
provisions  of  section  4  it  might  be  implied  that  the  manu- 
facture of  cider  by  anyone  not  holding  a  permit  to  manu- 
facture vinegar  or  preserved  sweet  cider  would  be  unlawful, 
and  it  would  certainly  follow  that  one  who  manufactured 
cider  and  kept  it  in  his  home  for  beverage  purposes  until  it 
fermented    would    be    guilty    of  possessing  intoxicating 
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liquor  unlawfully.  Section  29  was  manifestly  enacted  for 
the  purpose  of  making  it  clear  that  this  was  not  intended. 
Hence  it  was  provided  that  the  penalties  denounced  against 
the  manufacture  of  liquor  without  a  permit  should  not 
apply  "to  a  person  for  manufacturing  nonintoxicating 
cider  and  fruit  juices  exclusively  for  use  in  his  home."  It 
prohibits  a  sale,  however,  except  to  a  person  holding  a 
permit  to  manufacture  vinegar.  Clearly  this  authorizes 
any  person  to  manufacture  "  nonintoxicating^  cider "  ex 
3lusively  for  use  in  his  home  or  for  sale  to  persons  having 
permits  to  manufacture  vinegar.  As  stated  above,  the 
word  noninioxicating  must  be  construed  to  mean  cider  or 
fruit  juices  containing  less  than  one-half  of  one  per  cent 
of  alcohol.  But  cider  and  other  fruit  juices,  when  first 
pressed  out,  do  not  contain  that  much  alcohol.  Section 
29  says  that  to  manufacture  this  cider  for  use  in  the  home 
shall  not  be  unlawful.  Obviously  it  does  not  mean  for  im- 
mediate use  or  necessarily  for  use  before  it  has  had  time 
to  ferment.  I  think  clearly  the  provision  means  that  after 
being  manufactured  as  sweet  or  nonintoxicating  cider  it 
may  be  kept  in  the  home  for  future  use  without  violating 
this  statute.  Moreover,  its  manufacture  being  legal,  the 
right  to  sell  it  is  not  entirely  cut  off,  but  express  authority 
is  given  to  sell  it  to  one  hrving  a  permit  to  manufacture 
vinegar.  A  sale  for  this  purpose  does  not  violate  the 
Eighteenth  Amendment  because  it  is  not  a  sale  for  bever- 
age purposes.  Hence  it  was  within  the  power  of  Congress 
to  authorize  the  sale.  Again,  since  cider,  when  manufac- 
tured, is  not  intoxicating.  Congress  could  authorize  its 
manufacture  without  coming  in  conflict  with  the  Eight- 
eenth Amendment.  The  possession  of  intoxicating  liquor 
is  not  prohibited  by  the  Eighteenth  Amendment.  The 
manufacture  of  cider,  being  expressly  authorized,  the  only 
offense  against  the  general  piohibition  of  the  Volstead  Act 
of  which  the  manufacturer  could  be  guilty  would  be  that 
of  having  it  in  his  possession  after  it  ferments  and  pro- 
duces alcohol.  The  Eighteenth  Amendment,  however, 
does  not  require  Congress  to  make  the  mere  possession  of 
liquor  imlawful  in  any  case.  By  tho-^  provision  above 
quoted  I  think  Congress  has,  at  least,  by  necessary  impli- 
cation, provided  that  the  possession  by  the  manufacturer 
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of  cider,  even  after  it  has  by  fermentation  become  intoxi- 
cating, shall  not  be  unlawful  so  long  as  he  holds  it  ex- 
clusively for  use  in  the  home  or  for  sale  to  those  having 
permits  to  make  vinegar. 

I  am  of  opinion,  that  the  result  of  the  two  sections  of 
the  Act  dealing  with  cider  is  this:  (1)  The  making  of 
cider  containing  less  than  one-half  of  one  per  cent  of 
alcohol  by  pressing  the  juice  of  apples  is  not  unlawful; 

(2)  the  sale  for  beverage  purposes  of  cider  containing  as 
much  as  one-half  of  one  per  cent  of  alcohol  is  unlawful; 

(3)  preserved  sweet  cider  may  be  sold  as  a  beverage,  pro- 
vided the  maker  obtains  a  permit  to  manufacture  preserved 
sweet  cider;  and  (4)  one  who  makes  cider  may  keep  it  in 
his  possession  without  regard  to  the  amount  of  alcohol 
it  afterwards  contains  as  a  result  of  fermentation,  so  long 
as  he  holds  it  only  for  use  in  his  home  or  for  sale  to  one 
having  a  permit  to  make  vinegar. 

EespectfuUy, 

A.  MITCHELL  PALMER. 

To  THE  SeCBETART  OF  THE  TREASURY. 


TRANSFER    OF    ALASKA    NORTHERN    RAILWAY     OFFICE 
BUILDING  TO  THE  DEPARTMENT  OF  JUSTICE. 

The  Alaska  Northern  Railway  office  building  at  Seward*  Alaska, 
which  was  purchased  by  the  United  States  under  the  authority  of 
the  Act  of  March  12,  1914  (88  Stat  S05),  can  not  be  transferred 
to  the  Department  of  Justice. 

Department  of  Justice, 

December  i,  1920. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter,  with- 
out date,  requesting  an  expression  of  my  opinion  upon  the 
question  whether  you  have  authority  to  transfer  the  Alaska 
Northern  Railway  Office  Building  at  Seward,  Alaska,  to 
the  Department  of  Justice. 

The  Alaska  Northern  Railway  Co.  and  all  its  real  and 
personal  property,  including  the  building  in  question,  were 
bought  by  the  United  States  under  the  authority  of  the 
Act  of  March  12, 1914  (38  Stat.  305,  c.  37). 

It  appears  that  the  building  in  question  is  no  longer 
needed  for  railroad  purposes  and  that  it  can  not  be  sold 
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to  advantage,  but  that  it  is  suitable  for  the  use  of  the  offi- 
cers of  the  Department  of  Justice  at  Seward. 

The  Act  of  July  1,  1916  (39  Stat.  262,  306,  c.  209),  and 
subsequent  Acts  provide  that  the  proceeds  of  the  sale  of 
material  utilized  for  temporary  work  and  structures  in 
connection  with  the  operations  under  the  Act  of  March  12, 
1914,  as  well  as  the  sales  of  all  other  condemned  property 
which  has  been  purchased  or  constructed  under  the  provi- 
sions thereof,  should  be  covered  into  the  apropriation  es- 
tablished from  time  to  time  under  that  Act. 

I  think  that  the  implication  from  this  provision  is  clear 
that  property  purchased  out  of  an  appropriation  made  for 
the  purpose  of  carrying  out  the  provisions  of  the  Act  of 
March  12,  1914,  shall  be  sold  when  no  longer  needed  for 
that  purpose.  No  express  statutory  authority  has  been 
given  you  to  transfer  property  so  acquired  to  another  de- 
partment of  the  Government  to  be  used  for  an  entirely 
different  purpose.  I  am,  therefore,  of  the  opinion  that 
you  are  without  power  to  transfer  it  to  the  Department  of 
Justice.  It  would,  however,  be  within  your  discretion  to 
defer  action  looking  to  its  condemnation  and  sale  until  a 
request  could  be  submitted  to  Congress  for  legislative  au- 
thority to  make  such  transfer. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  or  the  Interior. 


AUTHORITY   OP   PRESIDENT   TO   REALIX)T    UNEXPENDED 

BALANCES   OF  APPROPRIATIONS. 

Aoy  anexpended  and  unobligated  balance  of  allotment  made  to  any 
department  of  the  Governnient  from  the  National  Security  and 
Defense  appropriation  for  the  fiscal  year  ending  June  30,  1919 
(40  Stat  635),  may  be  recalled  from  that  department  by  the 
President  and  restored  to  the  parent  appropriation  and  be  then 
Teallotted  by  him  to  any  other  department  to  be  used  for  pur- 
poses authorized  by  the  appropriation. 

Department  of  Justice, 

December  11, 1920. 
Sir  :  I  have  your  letter  of  November  9,  1920,  requesting 
y  opinion  as  to  whether  the  President  can  recall  from 
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other  departments  any  unexpended  and  unobligated  bal- 
ance of  allotments  which  he  has  previously  made  from  the 
National  Security  and  Defense  appropriation  for  the  year 
1919,  and  reallot  a  portion  thereof  to  the  Department  of 
Labor,  for  the  purpose  of  paying  certain  obligations  in- 
curred during  the  life  of  the  appropriation  and  properly 
payable  therefrom. 

The  facts  as  stated  in  vour  letter  are  that  claims  have 
been  presented  to  the  Department  of  Labor  for  transporta- 
tion furnished  by  certain  companies  during  the  fiscal  year 
1919  in  connection  with  the  distribution  and  transfer  of 
productive  labor  from  nonessential  and  less  essential  to 
indispensable  industries  engaged  in  war  production;  that 
there  is  not  a  sufficient  balance  of  the  appropriation  in 
the  allotments  made  i<>  the  Department  of  Labor  by  the 
President  from  the  National  Securitv  and  Defense  fund 
of  1919  to  meet  these  obligations,  and  that  other  depart- 
ments have  remaining  unobligated  balances  of  allotments 
made  to  tliem  by  the  President  from  this  fund. 

The  Act  of  July  1, 1918,  ch.  113,  4()  Stat.  634,  making  ap- 
propriation for  the  sundry-civil  expenses  of  the  Govern- 
ment for  the  fiscal  year  ending  June  30,  1919,  contains  the 
following  provisions  for  the  national  defense: 

"'  For  the  national  securitv  and  defense,  and  for  each 
and  every  purpose  connected  therewith,  to  be  expended  at 
the  disiretion  of  the  President,  $50,000,000." 

Acting  under  this  authority  the  President  allotted  cer- 
tain portions  of  this  appropriation  to  different  depart- 
ments to  be  used  in  meeting  obligations  properly  incurred 
and  payable  from  this  appropriation. 

Under  authority  of  the  provisions  of  the  Kevised  Stat- 
utes, section  3690!^  ami  the  Act  of  June  20,  1874,  ch.  328, 
sec.  5.  is  Stat.  110,  the  unexpended  balances  of  this  ap- 
propriati(m  will  be  available  until  June  30,  1921,  for  ex- 
penses incurred  during  the  fiscal  year  1919  and  for  the 
fulfillment  of  contracts  properly  made  within  that  year  for 
the  purposi»s  specified  in  the  appropriation  Act.  The 
allotments  made  bv  the  President  did  not  constitute  ex- 
penditures.  The  unexpended  and  unobligated  portion  of 
the  allotment  to  any  department  would  be  subject  at  the 
expiration  of  two  years  to  be  carried  by  the  Secretary  of 
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the  Treasury  to  the  surplus  fund  as  an  unexpended  balance 
of  the  appropriation.     (15  Op.  357.) 

It  is  my  opinion,  therefore,  that  any  unexpended  and 
unobligated  balance  of  allotment  made  to  any  department 
from  the  appropriation  in  question  may  be  recalled  from 
that  department  by  the  President,  and  restored  to  the 
parent  appropriation  and  be  then  reallotted  by  him  to  any 
other  department  to  be  used  for  purposes  authorized  by 
the  appropriation. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  of  Labor. 


NATIONAL   PROHIBITION    ACT— USE   OF   LIQUOR^;    IN   THE 
MANUFACTURE  OF  MEDICINAL  PREPARATIONS,  ETC. 

The  word  "liquor"  t\H  used  in  section  4.  Title  II,  of  tiie  National 
Prohibition  Act,  means  liquor  as  defined  in  swtion  1,  Title  II,  of 
said  Act. 

There  is  no  authority  for  prohibiting  the  use  of  such  Ihiuors  in  the 
manufacture  of  the  me<iirinal  preparations  and  the  other  articles 
enumerate*!  in  paragraphs  (b),  (c),  and  (d)  of  section  4,  Title 
II,  of  the  National  Prohibition  Act 

Department  of  Justice, 

December  13, 1020. 

Sir  :  This  will  acknowledge  receipt  of  your  letter  of  De- 
cember 10,  1920,  re(juesting  an  opinion  as  to  whether  the 
use  of  whisky  and  other  liquors,  as  defined  in  section  1, 
Title  II,  of  the  National  Prohibition  Act,  except  alcohol, 
may  be  prohibited  in  the  manufacture  of  the  articles  enu- 
merated in  paragraphs  (b),  (c),  and  (d)  of  section  4,  Title 
II,  of  said  Act. 

You  state  that  it  has  been  suggested  that  the  meaning  of 
the  word  "liquor"  as  used  in  section  4  is  limited  by  the 
word  ''  alcohol "  subsequently  used  in  the  same  section. 

Section  1,  Title  II,  of  the  National  Prohibition  Act 
(41  Stat.  307),  provides: 

"When  used  in  Title  II  and  Title  III  of  this  Act  (1) 
the  word  "liquor"  or  the  phrase  "intoxicating  liquor'' 
shall  l>e  construed  to  include  alcohol,  brandy,  whisky,  rum, 
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^in,  beer,  ale,  porter,  and  wine,  and  in  addition  thereto  any 
spirituous,  vinous,  malt,  or  fermented  liquor,  liquids,  and 
compounds,  whether  medicated,  proprietary,  patented,  or 
not,  and  by  whatever  name  called,  containing  one-half  of  1 
per  centum  or  more  of  alcohol  by  volume  which  are  fit  for 
use  for  beverage  puri)oses :    *    *    *." 

Section  4,  Title  II,  of  the  said  Act  (41  Stat.  309)  is  as 
follows : 

"  The  articles  enumerated  in  this  section  shall  not,  after 
having  been  manufactured  and  prepared  for  the  market,  be 
subject  to  the  provisions  of  this  Act  if  they  correspond 
with  the  following  descriptions  and  limitations,  namely: 

*'(a)  Denatured  alcohol  or  denatured  rum  produced  and 
used  as  provided  by  laws  and  regulations  now  or  hereafter 
in  force. 

"(b)  Medicinal  i^reparations  manufactured  in  accord- 
ance with  formulas  prescrilH»d  by  tlie  United  States  Phar- 
macopoeia, National  Formulary  or  the  American  Institute 
of  Homeopathy  that  are  unfit  for  use  for  beverage  pur- 
poses. 

"(c)  Patented,  patent,  and  proprietary  medicines  that 
are  unfit  for  use  for  beverage  purposes. 

"(d)  Toilet,  medicinal,  and  antiseptic  preparations  and 
solutions  that  are  unfit  for  use  for  l>everage  purposes. 

"(e)  Flavoring  extracts  and  sirups  that  are  unfit  for  use 
as  a  beverage,  or  for  intoxicating  beverage  purposes. 

"(f)   Vinegar  and  preserved  sweet  cider. 

"A  person  who  manufactures  any  of  the  articles  men- 
tioned in  this  section  may  purchase  and  possess  liquor  for 
that  purpose,  but  he  shall  secure  i)ermits  to  manufacture 
such  articles  and  to  purchase  such  liquor,  give  the  bonds, 
keep  the  records,  and  make  the  reports  specified  in  this  Act 
and  as  directed  by  the  conmiissioner.  No  such  manufac- 
turer shall  sell,  Uvse,  or  dispose  of  any  licjuor  otherwise  than 
as  an  ingredient  of  the  articles  authorized  to  be  manufac- 
tured therefrom.  No  more  alcohol  shall  be  used  in  the 
manufacture  of  any  extract,  sirup,  or  the  articles  named  in 
paragraphs  b,  c,  and  d  of  tliis  section  which  may  be  used 
for  beverage  puri)oses  tlian  the  quantity  necessary  for  ex- 
t;  action  or  solution  of  the  elements  contained  therein  and 
for  the  preservation  of  the  article. 
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**Any  person  who  shall  knowingly  sell  any  of  the  articles 
mentioned  in  paragraphs  a,  b,  c,  and  d  of  this  section  for 
beverage  purposes,  or  any  extract  or  sirup  for  intoxicating 
beverage  purposes,  or  who  shall  sell  any  of  the  same  under 
circumstances  from  which  the  seller  might  reasonably  de- 
duce the  intention  of  the  purchaser  to  use  them  for  such 
purposes,  or  shall  sell  any  beverage  containing  one-half  of 
1  per  centum  or  more  of  alcohol  by  volume  in  which  any  ex- 
tract, sirup,  or  other  article  is  used  as  an  ingredient,  shall 
be  subject  to  the  penalties  provided  in  section  29  of  this 
Title.  If  the  commissioner  shall  find,  after  notice  and 
hearing  as  provided  for  in  section  5  of  this  Title,  that  any 
person  has  sold  any  flavoring  extract,  sirup,  or  beverage  in 
violation  of  this  paragraph,  he  shall  notify  such  person, 
and  any  known  principal  for  whom  the  sale  was  made,  to 
desist  from  selling  such  article;  and  it  shall  thereupon  be 
unlawful  for  a  period  of  one  year  thereafter  for  any  person 
so  notified  to  sell  any  such  extract,  sirup,  or  beverage  with- 
out making  an  application  for,  giving  a  bond,  and  obtain- 
ing a  permit  so  to  do,  which  permit  may  be  issued  upon 
such  conditions  as  the  commissioner  may  deem  necessary 
to  prevent  such  illegal  sales,  and  in  addition  the  commis- 
sioner shall  require  a  record  and  report  of  sales." 

The  word  "liquor"  is  expressly  defined  in  section  1, 
above  quoted,  to  include  whisky  and  other  liquors  there 
enumerated.  It  may,  therefore,  be  assumed  that  the  word 
as  used  in  section  4,  is  intended  to  include  any  of  the  liquors 
enumerated  in  section  1,  unless  there  is  an  expression  of  a 
contrary  intention. 

Since  denatured  rum  and  vinegar  are  among  the  articles 
mentioned  in  this  section  for  the  manufacture  of  which 
"  liquor  "  may  be  purchased  and  possessed,  it 's  obvious  that 
Congress  intended  the  licjuor  to  be  used  in  their  manufac- 
ture to  include  rum.  cider,  and  wine,  and  not  to  be  limited 
to  alcohol.  The  only  language  of  the  section  which  even 
suggests  that  the  word  "  liquor  "  as  used  in  this  section  is  to 
be  limited  to  alcohol  is  the  provision, "  That  nc  more  alcohol 
shall  be  used  in  the  manufacture  of  any  extract,  sirup,  or 
the  articles  named  in  paragraphs  b,  c,  and  d  of  this  section 
which  may  be  used  for  beverage  purposes  than  the  quantity 
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necessary  for  the  extraction  or  solution  of  the  elements  con- 
tained therein  and  for  the  preservation  of  the  article." 

In  my  opinion  the  purpose  of  Congress  in  using  the  word 
^'  alcohol "  in  this  connection  was  to  limit  the  percentage  of 
alcohol  which  these  articles  may  contain,  anc  not  to  define 
the  kind  of  liquor  to  be  purchased,  possessed,  and  used  for 
their  manufacture.  Had  Congress  intended  to  permit  the 
use  of  alcohol  only  in  their  manufacture,  it  is  reasonable 
to  suppose  that  it  would  have  used  the  word  "alcohol" 
througliout  the  section. 

This  limitation  of  the  quantity  of  alcohol  to  be  used  in 
the  manufacture  of  the  articles  enumerated  is  in  conformity 
with  prior  existing  regulations  defining  the  standards  used 
in  iletermining  the  special  tax  liability  of  those  engaged 
in  the  manufacture  and  sale  of  alcoholic  preparations. 
Treasury  Decision  1843,  dated  March  27,  1913,  citing  nu- 
merous previous  decisions  to  the  same  effect,  provides: 

"  In  order  for  a  manufacturer  or  a  dealer  to  be  exempt 
under  the  provisions  of  section  3246  K.  S.  from  special  tax 
liability  on  account  of  the  manufacture  or  sale  of  an  alco- 
holic compound  containing  drugs  or  medicines  the  prepara- 
tions must  conform  to  the  following  standara : 

"  First.  Alcohol:  The  preparation  must  contain  no  more 
alcoliol  than  is  necessary  for  the  legitimate  purposes  of 
extraction,  solution  or  preservation.     .     . 

"Apothecaries  are  permitted,  under  the  exempting  pro- 
vision of  section  324G  R.  S.  to  carry  in  stock  distilled  spir- 
its and  wines  and  to  use  same  in  the  preparation  of 
tinctures  and  other  U.  S.  P.  preparations,  and  in  the  com- 
pounding of  bona  fide  prescriptions,  and  no  special  tax  is 
feipiired  for  the  sale  thereof,  provided  the  spirits  or  wine  is 
comixmnded  i)rior  to  sale  with  drugs  sufficient  in  character 
and  amount  to  so  change  the  i  haracter  of  the  alcohol  as  to 
render  it  unsuitable  for  use  as  a  beverage." 

Substantially  similar  provisions  are  incorporated  in 
Treasury  Decision  2700,  approved  October  9,  1918,  and  in 
Treasury  Decision  2788,  approved  February  G,  1919.  Thus 
it  will  be  observed  that  imder  the  established  practice  any 
alcoholic  liquor  which  falls  within  the  classification  of  dis- 
tilled spirits  and  wines  was  permitted  to  be  used  in  the 
manufacture  of  the  articles  in  question  and  that  the  restric- 
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ions  as  to  the  amount  of  alcohol  to  be  used  referred,  not  to 

he  kind  of  liquor  used,  but  to  the  quantity  of  alcohol  which 

hey  might  contain. 

It  is  concluded,  therefore,  that  the  word  "  liquor  "  as  used 

ti  section  4,  Title  II  of  the  National  Prohibition  Act,  means 

iquor  as  defined  in  section  1  of  Title  II  thereof,  and  that 

:here  is  no  authority  for  prohibitino:  the  use  of  whisky 

^nd  such  other  liquors  in  the  manufacture  of  the  articles 

Bnumerated. 

Respectfully, 

A.  MITCHELL  PALMER. 
To  THE  Secretary  of  the  Treasury. 


FORM  OP  BOND  FOU  LIQUOR  PERMITS. 

^ond  known  as  Form  738  whicli  was  formerly  in  use  under  the 
M'ar  Prohibition  Act,  if  sul)stltuted  for  tlie  present  bond  Icnown 
as  Fomi  1408,  would  be  legally  sufficient  to  secure  compliance 
^ith  Title  II  of  the  National  Prohibition  Act  and  the  internal 
revenue  laws  relating  to  (listilled  spirits  and  wines. 

'^rni  738  and  Form  1408  are  forfeiture  bonds  and  hence  the  surety 
on  either  bond  would  Im»  liable  for  the  face  value  tliereof  and, 
upon  breach  of  the  conditions  in  either  bond,  the  Government 
would  be  entitled  to  recover  the  taxes  and  penalties  provided  for 
by  law. 

Department  of  Justice, 

December  16,  1920. 

Sir:  This  will  acknowledge  receipt  of  your  letter  re- 
questing my  opinion  concerning  the  bond  to  be  exacted 
fcy  the  Commissioner  of  Internal  Revenue  to  secure  com- 
'>liance  with  Title  II  of  the  National  Prohibition  Act  and 
-he  internal  revenue  laws  relating  to  distilled  spirits. 

You  state  that  before  the  enactment  of  the  National 
Prohibition  Act  a  bond  was  in  use  under  the  War  Pro- 
hibition Act  of  Noveinl>er  21,  191S  (40  Stat.  1046),  and 
allied  internal  revenue  hiws,  which  is  known  as  Form  738, 
but  that  upon  the  passage  of  the  National  Prohibition  Act 
it  was  felt  that  a  new  bond  was  desirable,  and  accordingly 
one  known  as  Form  1408  was  adopted. 

It  having  l)een  made  to  appear  that  if  Form  738  should 
1)8  substituted  for  Form  1408  premiums  exacted  by  surety 
companies  would  be  re(hiced,  you  inquire  whether  bond 
Form  738,  if  substituted  for  bond  Form  1408,  would  be 
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legally  sufficient  to  insure  collection  of  taxes  and  penalties 
relating  to  distilled  spirits  and  wines  and  the  manufactur- 
ing and  sale  thereof  assessable  either  under  Title  II  of 
the  National  Prohibition  Act  or  the  internal  revenue  laws. 

You  also  say  that  it  is  not  deemed  important  that  the 
bonds  should  insure  payment  of  fines,  the  interests  of  the 
United  States  in  such  regard  being  sufficiently  protected 
by  the  authority  of  the  courts. 

The  condition  of  bond  Form  738  is  as  follows : 

"  Whereas  the  above-bounden  principal  has  made  appli- 
cation for  a  permit  to  tise  and  sell  distilled  spirits  and 

wines  for  other  than  beverage  purposes  at in 

the  Collection  District  of  . 

''  Now,  therefore,  the  condition  of  this  obligation  is  such 
that  if  the  said  principal  shall  fully  and  faithfully  com- 
ply with  all  the  requirements  of  the  laws  of  the  United 
States  now  or  hereafter  enacted  and  regulations  issued 
pursuant  thereto,  respecting  the  sale  or  use  of  distilled 
spirits  and  wines  for  other  than  beverage  purposes,  then 
this  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue." 

In  my  opinion  this  bond  is  a  penalty  or  forfeiture  bond, 
and  whenever  there  is  a  failure  to  comply  with  its  con- 
ditions there  is  ipso  facto  a  forfeiture  of  the  full  amount 
thereof. 

See  United  States  v.  Dieckerhoff,  202  U.  S.  302;  United 
States  V.  Montell^  26  Fed.  Cases  15,  798;  Cl<irk  v.  Barnard^ 
108  U.  S.  436;  United  States  v.  Oten,  67  Fed.  146;  United 
States  V.  Alcomy  145  Fed.  995. 

Such  being  the  case,  bond  Form  738  can  hardly  be  said 
to  be  available  for  recovery  of  taxes  and  penalties,  but 
upon  breach  of  its  conditions  the  Government  would  be 
entitled  to  recover  the  face  value  thereof  as  a  penalty  in 
addition  to  the  taxes  and  penalties  provided  for  by  law. 

It  is  further  to  be  noted  that  by  the  language  of  bond 
Form  738  itself  it  is  limited  to  the  "sale  or  use  of  dis- 
tilled spirits  and  wines  for  other  than  beverage  purposes." 
It  therefore  does  not  apply  to  other  intoxicating  liquors 
than  distilled  spirits  and  wine  and  applies  only  to  their 
sale  or  v^e;  and  it  is  doubtful  whether  it  covers  a  case  of 
sale  or  use  of  distilled  spirits  or  wines  for  beverage  pur- 
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poses.  This  latter  defect  could,  of  course,  be  cured  by 
omitting  the  words  "  for  other  than  beverage  purposes," 
where  they  occur  the  second  time  in  the  bond,  and  the 
language  could  be  extended  to  cover  all  violations  of  law 
respecting  intoxicating  liquors. 

The  language  of  section  6,  Title  II  of  the  National 
Prohibition  Act  (41  Stat.  310),  providing  for  the  issuance 
by  the  Commissioner  of  Internal  Revenue  of  permits  to 
^manufacture,  prescribe,  sell,  and  transport  liquor  for  non- 
l)everage  purposes  provides  also:  "lief ore  any  permit  is 
granted  the  Commissioner  may  require  a  bond  in  such 
form  and  amount  as  he  may  prescribe  to  insure  compliance 
with  the  terms  of  the  permit  and  the  provisions  of  this 
title."    This  language  appears  to  justify  the  exaction  of  a 
penalty  or  forfeiture  bond  such  as  bond  Form  738,  the 
Purposes  of  both  provisions  and  the  bond  being  to  insure 
Compliance  with  the  law  and  regulations  and  to  prevent 
^iieir  violation,  and  not  to  secure  the  Government  against 
Aoss  or  damages  which  might  result  from  their  breach. 
•^uch  a  bond  likewise  protects  the  (Jovernment  against  loss 
c>f  the  taxes  and  assessments  which  were  provided  for  in 
^^ction  35  of  the  National  Prohibition  Act  (41  Stat.  317), 
^ince  such  taxes  and  assessments  become  due  only  when 
'tliere  has  been  a  violation  of  the  law  or  the  regulations, 
"^vhich  violation  of  itself  would  constitute  a  breach  of  the 
c^onditions  of  the  bond  and  work  a  forfeiture  thereof.    In 
^o  far  as  the  Commissioner  has  power  to  exact  a  bond  to 
insure  compliance  with  general  internal  revenue  laws,  fail- 
lire  to  comply  therewith  would  likewise  constitute  a  breach 
of  the  conditions  of  the  bond  and  eifect  a  forfeiture  and 
to  that  extent  protect  the  Government  from  loss  from  taxes 
or  assessments  thereunder. 

Noncompliance  with  the  terms  of  a  permit  would  eifect 
a  forfeiture  of  bond  Form  738,  assuming,  of  course,  that 
the  terms  of  the  permit  are  provided  for  by  regulations 
which  are  not  in  excess  of  the  power  to  regulate  as  granted 
by  statute. 

Kespectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasurt. 
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COMMON   CARRIERS— REDUCED   RATES   FOR   THE   TRANS- 
PORTATION  OF   OFFICERS'    DEPENDENTS. 

Common  carriers  liave  no  legal  right  to  furnish  reduced  fare  trans- 
portation to  the  Govenunent  for  the  wives  and  dependent  children 
of  the  officers  of  the  Army,  Navy,  etc.,  mentioned  in  section  12  of 
the  Act  of  May  18,  1920  (41  Stat.  6(M). 

Department  op  Justice, 

December  IG,  1920. 
Sir  :  I  have  the  honor  to  replj'  to  your  letter  of  Novem- 
ber 17,  requesting  myopinion  as  to  the  legal  rig^ht  of  com- 
mon carriers  to  furnish  transj>ortation  to  the  Government 
for  the  dependent  persons  mentioned  in  section  12  of  the 
Act  of  May  18,  192(),  at  a  reduction  of  5  per  cent  from  the 
regular  fares  in  force. 

This  section  of  the  Act  reads  as  follows  (41  Stat.  604)  :  ' 
"  That  hereafter  when  any  commissioned  officer,   non- 
commissioned officer  of  the  grade  of  color  sergeant  and 
above,  including  any  noncommissioned  officer  of  the  Ma- 
rine Corps  of  corresponding  grade,  warrant  officer,  chief 
I>etty  officer,  or  petty  officer  (first  class),  having  a  wife 
or  dependent  child  or  children,  is  ordered  to  make  a  per- 
manent change  of  station,  the  United  States  shall  furnish 
transportation  in  kind  from  funds  appropriated  for  the 
transportation  of  the  Army,  the  Navy,  the  Marine  Corps, 
the  Coast  Guard,  the  Coast  and  Geodetic  Survey,  and  the 
Public  Health  Service  to  his  new  station  for  the  wife  and 
dependent  chihl  or  children:   Provided^  That  for  persons 
in  the  naval  service  the  term  '  Permanent  station,'  as  used 
in  this  section,  shall  be  interpreted  to  mean  a  shore  sta- 
tion or  the  home  yard  of  the  vessel  to  w^iich  the  person 
concerned  may  be  ordered;  and  a  duly  authorized  change 
in  home  yard  or  home  port  of  such  vessel  shall  be  deemed 
a  change  of  station :  Promded  further^  That  if  the  cost  of 
such  transportation  exceeds  that  for  transportation  from 
the  old  to  the  new  station  the  excess  cost  shall  be  paid  to 
the  United  States  by  the  officer  concerned:  Provided  fur- 
ther^ That  transportation  supplied  the  wife  or  dependent 
child  or  children  of  such  officer,  to  or  from  stations  be- 
yond ttie  continental  limits  of  the  TTnited  States,  shall  not 
be  other  than  by  Government  transport,  if  such  transpor- 
tation is  available:   And  provided  further^  That  the  per- 
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sonnel  of  the  Navy  shall  have  the  benefit  of  all  existing 
laws  applying  to  the  Army  and  the  Marine  Corps  for  the 
transportation  of  household  effects." 

Paragraph  (7)  of  section  1  of  the  Interstate  Commerce 
Act  (34  Stat.  584)  provides  that,  except  as  to  certain 
enumerated  classes  of  persons,  common  carriers  shall  not, 
directly  or  indirectly,  issue  or  give  any  interstate  free 
ticket,  free  pass,  or  free  transportation  for  passengers. 
In  this  section  the  only  mention  in  an  excepted  class  of 
persons  traveling  in  the  interest  of  the  United  States  is 
of  Railway  Mail  Service  employees,  post-office  inspectors, 
customs  inspectors,  and  immigration  inspectors.  Section 
22  of  the  Interstate  Commerce  Act  (24  Stat.  379,  387)  reads 
in  part  as  follows: 

"That  nothing  in  this  Act  shall  apply  to  the  carriage, 
storage,  or  handling  of  property  free  or  at  reduced  rates 
for  the  United  States     *     *     *." 

This  is  the  only  portion  of  the  Act  which  affords  any 
basis  for  a  reduction  in  rates  to  the  Government,  and  its 
language  confines  the  transportation  to  "  property." 

As  justification  for  special  rates  being  accorded  to  the 
United  States  for  transportation  of  the  dependent  persons 
named  in  the  Act  of  May  18,  1920,  the  Judge  Advocate 
General  cites  Interstate  Commerce  Commission  Conference 
Ruling  218,  which  reads  in  part  as  follows: 

"  Tranaportatian  of  Federal  troops. — The  Commission 
is  of  the  opinion  that  carriers,  either  by  contract  or  bid  or 
other  arrangement  witli  the  War  Department,  may  law- 
fully make  special  rates  or  fares  for  the  movement  of 
Federal  troops,  when  moved  under  orders  and  at  the  ex- 
pense of  the  United  States  (Government,  and  that  the  rates 
or  fares  so  made  need  not  be  posted  or  filed  witli  the  Com- 
mission." 

I  am  informed  by  the  chairman  of  the  Commission  that 
this  ruling  was  made  with  reference  to  movements  of  Fed- 
eral troops  un<]er  orders  and  at  the  expense  of  the  United 
States  (lovernment  and  took  into  account  the  fact  that  in 
such  movements  ^^ederal  troops  have  in  their  charge  Fed- 
eral property  ranging  in  Value  and  importance  from  their 
uniforms,  arms,  and  ammunition  up  to  stores,  supplies, 
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munitions,  ordnance,  horses,  mules,  and  other  kinds  of 
Government  property  which  come  within  the  purview  of 
section  22  of  the  Interstate  Commerce  Act.  The  Com- 
mission further,  in  Conference  Ruling  208(d),  expressed 
the  view  that  the  provisions  of  the  Act  relative  to  the 
issuance  of  free  or  reduced  fare  transportation  to  ministers 
of  religion  do  not  apply  to  or  include  members  of  the 
families  of  ministers  of  religion,  neither  do  the  provisions 
of  the  Act  relative  to  the  issuance  of  free  or  reduced  fare 
transportation  admit  of  including  therein  officers  of  the 
Government,  the  Army,  or  the  Navy,  or  members  of  their 
families  or  other  persons  to  whom  such  considerations  may 
have  been  extended  in  the  past,  unless  they  are  within  the 
classes  specifically  named  in  the  Act. 

Your  inquiry  as  to  whether  common  carriers  have  the 
legal  right  to  furnish  transportatiop  to  the  Government 
for  the  dependent  persons  mentioned  in  section  12  of  the 
Act  of  May  18,  1920,  at  a  reduction  of  5  per  cent  from  the 
regular  rate  must  therefore  be  answered  in  the  negative. 
Very  truly  yours, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  of  War. 


NATIONAL  FAIiM  LOAN  ASSOCIATIONS. 

The  boftrd  of  directors  of  a  national  farm  loan  association  has  no 
l)ower  to  use  tlie  funds  of  the  association  for  the  purpose  of  con- 
tributing to  the  expenses  of  the  promotion  of  another  voluntary 
association  and  to  its  upkeep,  including  salaries  of  paid  repre- 
sentatives in  Wusliington. 

Department  of  Justice, 

December  21,  1920. 
Sir:  I  beg  to  ackn.owledge  receipt  of  your  letter  of 
November  18, 1920,  requesting  an  expression  of  my  opinion 
upon  the  question  whether  the  board  of  directors  of  a  na^ 
tional  farm  loan  association  has  the  power  to  use  the  funds 
of  the  association  for  the  purpose  of  contributing  to  the 
expenses  of  the  promotion  and  upkeep  of  another  vohmtary 
association,  including  salaries  of  paid  representatives  in 
Washington. 
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A  national  farm  loan  association  is  one  of  the  agencies 
through  which,  under  the  Federal  farm  loan  system,  the 
capital  of  the  Federal  land  banks  is  loaned  to  bona  fide 
cultivators  of  the  soil.  Under  the  provisions  of  the  Fed- 
eral Farm  Loan  Act  (39  Stat.  360)  such  associations  may 
be  organized  by  10  or  more  natural  persons  who  are  owners 
or  about  to  become  owners  of  farm  land  qualified  as 
security  for  a  mortgage  loan  and  who  desire  to  borrow 
money  on  the  farm  mortgage  securities.  (Sec.  7.)  None 
but  borrowers  on  farm  land  mortgages  can  be  members  of 
such  associations.  (Sec.  8.)  Every  member  of  such  an  as- 
sociation must  also  be  a  shareholder  and  is  liable  for  the 
debts  of  the  association  to  the  extent  of  the  amount  of 
stock  owned  by  him  at  par  in  addition  to  the  amount  rep- 
resented by  his  shares.    (Sec.  9.) 

No  loan  can  be  made  through  a  national  farm  loan  as- 
sociation without  the  unanimous  approval  of  the  associa- 
tion's loan  committee.  (Sec.  10.)  If  the  bank  makes  the 
loan,  the  money  is  paid  to  the  borrower  through  the  agency 
of  the  national  farm  loan  association,  which  becomes  liable 
to  tlie  bank  for  the  payment  of  tlie  loan.    (Sec.  11.) 

From  this  statement  it  is  quite  clear,  I  think,  that  the 
only  purpose  for  which  a  national  farm  loan  association 
can  be  formed  is  for  the  purpose  of  acting  as  an  agency 
through  which  loans  are  made  by  Federal  land  banks  to 
its  members.  All  of  its  assets  constitute  a  guarantee  fund 
for  the  liabilities  of  its  members  and  can  be  diverted  from 
that  purpose  only  J)0  far  as  authority  to  do  so  is  granted 
by  the  Act.  These  associations  have  not  been  expressly 
authorized  to  use  their  funds  for  the  purpose  of  con- 
tributing to  the  expenses  of  the  promotion  and  upkeep  of 
other  voluntary  organizations,  and  I  do  not  believe  that 
authority  to  do  so  can  be  implied  as  reasonably  necessary 
to  enable  them  to  accomplish  the  objects  of  their  creation. 
I  am,  therefore,  of  the  opinion  that  your  question  must  be 
answered  in  the  negative. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  TlIK   SKCi^ETAKY  OF  THE  TREASURY. 
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INTEUDEPAKTMENTAL  SOCIAL  HYGIENE  BOARD. 

Executive  order  of  July  1,  1918,  which  directs  that  "  ull  ssinitary  or 
public  health  activities  carried  on  by  any  exiH!Utive  bureau. 
agency,  or  oltice,  especially  created  f(»r  or  concerned  in  the  prose: 
cution  of  the  existing  war,  shall  be  exerclseil  under  the  supervi- 
sion and  control  of  the  Secretary  of  the  Tri^asury,"  does  not  apply 
to  the  Interdepartmental  Social  Hygiene  Board. 

Department  of  Justice, 

December  2£,  WW. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of  De- 
cember ^0  recjuesting  an  expression  of  my  opinion  upon 
the  question  whether  the  Sixecutive  order  of  the  President 
of  July  1,  11)18,  issued  under  the  authority  of  the  Act  of 
Congress  of  May  20, 1918  (40  Stat.  556,  ch.  78),  applies  to 
the  Interdepartmental  Social  Hygiene  Board,  created  by 
chapter  15  of  the  Army  Appropriation  Act  of  July  9» 
1918  (40  Stat.  845,886). 

The  Act  of  May  20,  1918,  authorized  the  President  to 
make  such   redistribution  of  functions  among  executive 
agencies  as   he   might  deem   necessary   for  the   national 
security  and  defense,  provided  that  such  authority  should 
be  exercised  only  in  matters  relating  to  the  conduct  of  the 
war  then  being  prosecuted  and  to  that  end  authorized  him 
to  make  such  regulations  and  to  issue  such  orders  as  he 
might  deem  necessary.    Pursuant  to  the  authority  so  con- 
ferred, the  Pi*esident  by  the  Executive  order  of  July  1, 
1918,  ordered  that  *'  all  sanitary  or  public  health  activities 
carried   on   by   any  executive   bureau,   agency,   or  office, 
especially  created  for  or  concerned  in  the  prosecution  of 
the  existing  war,  shall  be  exercised  under  the  supervision 
and  control  of  the  Secretary  of  the  Treasury." 

The  Army  Appropriation  Act  of  July  9,  1918,  appro- 
priated $1,(MM),0()0  to  be  expended  under  the  joint  direction 
of  the  Secretary  of  War  and  the  Secretary  of  the  Navy 
for  the  purpose  of  assisting  the  various  States  in  caring 
for  civilian  persons  whose  detention,  isolation,  quarantine, 
or  commitment  to  institutions  was  necessary  for  the  pro- 
tection of  the  militarv  and  naval  forces  of  the  United 
States  against  venereal  diseases  and  provided  that  such 
institutions  should  be  selected  by  the  Interdepartmental 
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Social  Hygiene  Board ''and  their  allotments  fixed  by  it, 
and  that  the  board  should  recommend  rules  and  regulations 
for  the  expenditure  of  the  money  so  allotted. 

It  also  appropriated  certain  sums  to  be  paid  such  uni- 
versities, colleges,  or  other  suitable  institutions  as  in  the 
judgment  of  the  board  were  qualified  for  scientific  research 
(1)  for  the  purpose  of  discovering,  in  accordance  with  the 
rules  and  regulations  prescribed  by  the  board,  moro  ef- 
fective medical  measures  in  the  prevention  and  treatment 
of  venereal  diseases,  and  (2)  for  the  purjwse  of  discovering 
and  developing  more  eifective  educational  measures  in  the 
prevention  of  venereal  diseases  and  for  the  purpose  of 
sociological  and  psychological  research  related  thei'eto. 

The  Act  also  created  a  division  of  venereal  diseases  in 
the  Bureau  of  Public  Health  Service  of  the  Treasury  De- 
partment whose  duty  it  is  to  study  and  investigate  the 
cause,  treatment,  and  preventicm  of  venereal  diseases,  to 
cooperate  with  State  boards  of  health  for  the  prevention 
and  control  of  such  diseases  within  the  States,  and  to  con- 
trol and  prevent  the  spread  of  these  diseases  in  interstate 
traffic. 

The  Act  provided  that  the  Interdepartmental  Social 
Hygiene  Board  should  recommend  to  the  Secretary  of  the 
Treasury,  the  Secretary  of  War,  and  the  Secretary  of  the 
Navy  such  general  measures  as  would  promote  correlation 
and  efficiency  in  carrying  out  the  purposes  of  chapter  15 
of  the  Act  by  their  respective  departments. 

By  the  Act  of  July  19,  1919  (41  Stat.  163,  178),  the 
unexpended  balances  of  the  appropriations  for  the  fiscal 
year  1919  contained  in  chapter  15  of  the  Act  of  July  9, 
1918,  were  reappropriated  and  made  available  for  the  same 
purposes  for  the  fiscal  year  1920.     By  the  Act  of  June  5, 

1920  (41  Stat.  874,  888),  the  unexpended  balances  of  the 
appropriations  made  by  the  Act  of  July  9, 1918,  were  made 
available   for  the  same   purposes  during  the  fiscal  year 

1921  and  additional  appropriations  for  the  same  purposes 
were  made  and  the  duties  and  powers  conferred  upon  the 
Interdepartmental  Social  Hygiene  Board  by  the  Act  of 
July  9,  1918,  with  respect  to  the  expenditure  of  the  ap- 
propriations made  therein  were  iBjttended  and  made  ap- 
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plicable  to  the  appropriations  for  similar  pui*poses  made 
by  the  Act  of  June  5, 1920. 

The  above  recital  clearly  demonstrates  that  the  Inter- 
departmental Social  Hygiene  Board  was  not  designed  to 
meet  a  particular  emergency  but  is  a  permanent  body.  It 
is  not  an  executive  bureau,  agency,  or  office  "  especially 
created  for  or  concerned  in  the  prosecution  of  the  existing 
war."  Therefore  the  Executive  order  of  July  1, 1918,  does 
not  apply  to  it. 

Respectfully, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  op  the  Navy. 


NATIONAL  FOUESTS— GRAZING  PRIVILEGES. 

Regulation  G-15  of  the  National  Forest  Manual,  which  gives  to  citi- 
zens of  the  United  States  preference  in  the  use  of  the  national 
forests  for  grazing  purposes,  is  legal. 

The  Secretary  of  Agriculture  is  authorized  to  make  grazing  rules 
and  regulations  for  the  national  forests  and  he  may  give  prefer- 
ence in  the  matter  of  grazing  permits  to  citizens  of  the  United 
States  since  the  public  domain  is  primarily  for  their  benefit  rather 
than  for  the  benefit  of  aliens. 

Department  of  Justice, 

Decemher  31^  1920. 

Sir:  I  am  in  receipt  of  the  letter  of  the  Acting  Sec- 
retary dated  November  12,  1920,  requesting  my  opinion 
upon  the  validity  of  Regulation  G-16  of  the  National 
Forest  Manual,  which  in  part  provides: 

"  Citizens  of  the  United  States  will  be  given  preference 
in  the  use  of  the  National  Forests,  but  persons  who  are 
not  citizens  may  i)e  allowed  grazing  permits  provided 
they  are  bona  fide  residents  and  owners  of  improved  ranch 
property  either  within  or  adjacent  to  a  National  Forest" 

It  appears  that  in  the  administration  of  the  national 
forests  in  the  State  of  Arizona  it  has  been  found  neces- 
sary to  reduce  the  number  of  stock  under  grazing  per- 
mits, and  in  accordance  with  the  regulation  set  forth 
(which  is  one  of  many  years'  standing),  it  is  proposed 
that  grazing  permits  to  aliens  shall  be  reduced  or  revoked 
and  preference  given  to  citizens  of  the  United  States  as 
to  the  grazing  privileges. 
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It  is  contended  upon  the  part  of  alien  cattle  owners 
that  the  regulation  which  thus  favors  citizens  as  against 
aliens  is  discriminatory  and  beyond  the  power  or  authority 
of  the  Secretary  of  Agriculture  to  promulgate  or  enforce. 

The  authority  of  the  Secretary  to  make  rules  and  regu- 
lations regarding  the  use  of  national  forests  is  found  in 
the  following  provision  of  the  Act  of  June  4,  1807,  30 
Stat,  at  page  35— the  so-called  Forest  Administration  Act : 

"The  Secretary  of  the  Interior  shall  make  provisions 
for  the  protection  against  destruction  by  fire  and  depre- 
dations upon  the  public  forests  and  forest  reservations 
which  may  have  been  set  aside  or  which  may  be  hereinafter 
set  aside  under  the  said  Act  of  March  third,  eighteen 
hundred  and  ninety-one,  and  which  may  be  continued; 
and  he  may  make  such  rules  and  regulations  and  establish 
such  service  as  will  insure  the  objects  of  such  reservafiofis^ 
namely^  to  regulate  their  occupancy  and  use  and  to  pre- 
serve the  forests  thei^eon  from  desttnictioii;  and  any  vio- 
lation of  the  provisions  of  this  Act  or  such  rules  and 
regulations  shall  be  punished  as  is  provided  for  in  the  Act 
of  June  fourth,  eighteen  hundred  and  eighty-eight,  amend- 
ing section  fifty-three  hundred  and  eighty-eight  of  the 
Bevised  Statutes  of  the  United  States."    [Italics  ours.] 

The  rule  for  the  construction  of  the  Secretary's  power 
of  regulation  is  not  to  be  narrowly  defined.  In  Utah 
Power  c6  Light  Co.  v.  United  States,  243  U.  S.  389,  410, 
Mr.  Justice  Van  Devanter  said : 

"  If  any  of  the  regulations  go  beyond  what  Congress 
can  authorize  or  beyond  wliat  it  has  authorized,  those 
regulations  are  void  and  may  be  disregarded;  but  not  so 
of  such  as  are  thought  merely  to  be  illiberal,  inequitable, 
or  not  conducive  to  the  best  results,'*^    [Italics  ours.] 

The  statute  was  considered  by  the  Supreme  Court  in 
United  States  v.  Griniaud.  220  U.  S.  506,  and  Light  v. 
United  States,  220  U.  S.  523. 

In  the  Grimaud  case  it  was  declared  that  anv  use  of  the 
national  forest  reservaticms  for  grazing  or  any  other 
lawful  purpose  was  required  to  be  subject  to  tlie  rules 
and  regulations  established  l)v  the  Sec^etar^'  of  Agricul- 
ture, and  that  the  determination  of  what  should  be  the 
limited  use  of  the  reservation  was  left  wholly  to  hin^ 
80886'— 22— VOL  32 27 
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In  those  cases  it  was  further  held  that  the  implied 
license  under  which  the  United  States  had  suffered  its 
public  domain  to  be  used  as  a  pasture  was  recalled  by 
the  reservation  of  the  lands  for  forestry  purposes,  unless 
the  Secretary  should  permit  limited  use  thereof  under  such 
rules  and  regulations  as  will  preserve  the  forest  from 
destruction  and  will  insure  the  objects  of  the  reservation. 
The  right,  therefore,  to  use  for  grazing  purposes  the  pub- 
lic domain  in  the  national  forests  is  now  founded  solely 
upon  the  permit  issued  by  the  Secretary  of  Agriculture 
under  appropriate  rules  and  regulations.  In  the  exercise 
of  the  broad  administrative  power  conferred  upon  him  by 
Congress,  the  Secretary  indisputably  has  the  power  to  pro- 
hibit any  use  thereof  for  grazing  purposes. 

Assuming,  without  deciding,  that  the  Secretary's  dis- 
cretion in  i^romulgating  these  rules  and  regulations,  espe- 
cially Regulation  G-15  of  the  National  Forest  Manual, 
can  be  challenged  by  an  alien,  the  question  arises.  Is  the 
regidation  illegal  as  an  arbitrary  discrimination  or  be- 
yond the  administrative  power  authorized  by  Congress? 
Congress  has  seen  fit  to  limit  the  right  to  acquire  title 
to  the  public  domain  under  the  homestead,  desert-land, 
coal-land,  and  mining  laws  to  its  citizens;  it  has  also 
limited  the  right  to  acquire  easements  and  rights  of  way 
to  citizens.  Act  of  January  21,  1895,  ch.  37.  28  Stat.  635, 
636;  Act  of  May  14, 1896,  ch.  179,  29  Stat.  120;  Act  of  May 
11, 1898,  ch.  292,  30  Stat.  404;  Act  of  February  15,  1901,  ch. 
372,  31  Stat.  790;  Act  of  March  4,  1911,  ch.  238,  36  Stat. 
1253,  1254.  Also  leases  of  coal  lands  in  Alaska,  Act  of 
October  20, 1914,  38  Stat.  741,  and  leases  under  the  general 
mineral  leasing  Act  passed  at  the  last  session  of  Congress, 
Act  of  February  25,  1920,  41  Stat.  437. 

These  Acts  are  in  accord  with  the  long  recognized  prin- 
ciple that  the  title  to  the  public  domain,  while  absolute  in 
the  United  States,  is  yet  held  for  the  benefit  of  the  people 
of  the  United  States.  It  can  not  be  thought  that  the 
ownership  or  use  of  the  public  domain  is  held  by  the 
Go^ernment  for  the  benefit  of  aliens. 

The  Grimaud  and  Light  cases,  supra^  conclude  the 
question  of  the  power  of  the  Secretary  to  make  grazing 
rules  and  regulations,  and  that  his  permit  is  a  prerequisite 
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to  the  use  of  the  forest  reserve  for  grazing  purposes. 
Manifestly  he  must  make  some  regulation  for  the  dis- 
tribution of  the  available  range,  where  its  protection  and 
preservation  demand  it,  and  in  this  distribution  his  action 
in  giving  preference  to  citizens  of  the  United  States  is 
in  accord  with  the  well-established  policy  that  the  public 
domain  is  primarily  for  their  benefit  rather  than  for  the 
benefit  of  aliens,  and  is  well  sanctioned  by  the  precedents 
set  by  Congress. 

I  am  therefore  of  the  opinion  that  the  regulation  quoted 
above  is  not  illegal. 

The  brief  of  the  attorneys  for  the  alien  cattle  owners 
and  the  letter  of  the  Forester  to  the  Solicitor  are  here- 
with returned  as  requested  by  you. 
Very  respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  Agriculture. 


ADULTERATED  BUTTER— TAXATION. 

A  grade  of  butter  produceil  from  decomposed  or  rancid  cream, 
which  has  been  neutralized  with  chemicals  before  churning,  is 
"  adulterated  butter  "  within  the  meaning  of  section  4  of  the  Act 
of  May  0,  1902  (32  Stat.  194),  and  is  taxable  as  such. 

A  grade  of  butter  produced  from  cream  which  is  high  in  acid  and 
has  a  bad  odor  and  which  has  been  neutralized  with  chemicals 
before  churning,  is  "adulterated  butter"  within  the  meaning  of 
section  4  of  the  Act  of  May  9,  1902,  supra,  and  is  taxable  as  such. 

Overruled  by  Opinion  of  August  12, 1921  (33  Op.  IQ). 

Department  of  Justice, 

December  31^  1920. 
Sir:  Further  replying  to  your  letter  of  October  11,  1920, 
in  which  you  request  my  opinion  on,  and  answers  to,  the 
following  questions : 

(1)  "  Is  a  grade  of  butter  produced  from  decomposed  or 
rancid  cream,  which  has  been  neutralized  with  chemicals 
before  churning,  adulterated  butter  within  the  meaning 
of  section  4,  Act  of  May  9,  1902,  and,  therefore,  taxable  as 
such  ?  "  and 

(2)  "  Is  a  grade  of  butter  produced  from  cream  which  is 
high  in  acid  and  has  a  bad  odor,  and  which  has  been  neu- 
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tralized  with  chemicals  before  churning,  adulterated  butter 
within  the  meaning  of  section  4,  Act  of  May  9,  1902^  and, 
therefore,  taxable  as  such?" 

I  have  the  honor  to  advise  that  under  the  definitions  of 
"  butter,"  "  adulterated  butter,"  and  "  process  or  renovated 
butter  "  the  grade  of  butter  produced  as  described  in  each 
of  the  two  methods  presented  in  the  question  is  "  adulter- 
ated butter,"  taxable  as  such. 

"  Butter  "  is  described  in  section  1  of  the  Act  of  August 
2, 1886  (24  Stat.  209),  known  as  the  Oleomargarine  Act,  as 
follows : 

"  The  word  '  butter '  shall  be  understood  to  mean  the  food 
product  usually  known  as  butter,  and  which  is  made  ex- 
clusively from  milk  or  cream,  or  both,  with  or  without  com- 
mon salt,  and  with  or  without  additional  coloring  matter." 

The  Act  of  May  9,  19(J2  (32  Stat.  194,  sec.  4),  reads: 

"  'Adulterated  butter '  is  hereby  defined  to  mean  a  grade 
of  butter  produced  by  mixing,  reworking,  rechurning  in 
milk  or  cream,  refining,  or  in  any  way  producing  a  uni- 
form, purified,  or  improved  product  from  different  lots  or 
parcels  of  melted  or  unmelted  butter  or  butter  fat,  in  which 
any  acid,  alkali,  chemical,  or  any  substance  whatever  is  in- 
troduced or  used  for  the  purpose  or  with  the  effect  of 
deodorizing  or  removing  therefrom  rancidity,  or  any  butter 
or  butter  fat  with  which  there  is  mixed  any  substance  for- 
eign to  butter  as  herein  defined,  with  intent  or  effect  of 
cheapening  in  cost  the  product  or  any  butter  in  the  manu- 
facture or  manipulation  of  which  any  process  or  material 
is  used  with  intent  or  effect  of  causmg  the  absorption  of 
abnormal  quantities  of  water,  milk  or  cream";  and  then 
continues : 

"'Process  butter'  or  'renovated  butter'  is  hereby  de- 
fined to  nie^n  butter  which  has  been  subjected  to  any  proc- 
ess by  which  it  is  melted,  clarified  or  refined  and  made  to 
resemble  genuine  butter,  always  excepting  'adulterated 
butter '  as  defined  by  this  Act." 

The  Act  of  June  30,  1906  (34  Stat.  769),  known  as  the 
Food  and  Drugs  Act  provides: 

"Sec.  7.  That  for  the  purposes  of  this  Act  an  article 
shall  be  deemed  to  be  adulterated." 
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In  the  case  of  food : 

"  Sixth.  If  it  consists  in  whole  or  in  part  of  a  filthy,  de- 
composed, or  putrid  animal  or  vegetable  substance    *    *    *." 

However,  assuming  that  the  butter  is  being  legally  manu- 
factured and  sold,  the  sole  question  is  whether  it  should 
be  taxed  as  adulterated  butter  or  as  process  butter. 

It  can  not  be  considered  "  butter  "  as  it  is  not  made  "  ex- 
clusively from  milk  or  cream,  or  both,  with  or  without 
common  salt,  and  with  or  without  additional  coloring 
matter."  It  is  not  process  or  renovated  butter,  as,  under 
the  decision  in  the  case  of  District  of  Columhia  v.  Cohum^ 
36  App.  D.  C.  324,  process  butter  is  defined  as  being — 
"produced  from  rancid  or  deteriorated  butter,  by  melt- 
ing such  butter,  removing  the  curd,  brine,  and  scum,  blow- 
ing air  through  the  butter  fat  remaining,  and  then  churn- 
ing the  melted  fat  with  an  admixture  of  milk.  The  mix- 
ture is  then  chilled,  ripened,  worked,  and  salted." 

I  conclude,  therefore,  that  Congress  intended  to  include 
such  butter  within  the  definition  of  "  adulterated  butter  " 
under  section  4  of  the  Act  of  1902,  ante,  since  it  appears 
to  be  a  purified  or  improved  butter  which  is  the  result  of 
processes  during  which  substances  have  been  introduced 
and  used  for  the  purpose  of  and  with*  the  effect  of  deodor - 
\  -ing,  and  removing  rancidity. 

EespectfuUy,' 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasury. 


WAB  RISK  INSURANCE  ACT— CONVERSION  OF  TERM 

INSURANCE. 

A  policy  of  term  insurance  matures  into  a  claim  up<m  the  occur- 
rence of  either  the  death  or  tt)tal  disahility  of  the  insure<l  and 
■  after  the  happening  of  either  of  these  events  there  is  no  insurance 
left  which  is  suhject  to  conversion  under  tlie  terms  of  the  War 
Risk  Insurance  Act 

A  soldier  who  has  suffered  total  permanent  disahility  and  who  is 
for  that  reason  receiving  the  benefits  of  an  award  under  a  tonn 
insurance  policy  is  not  entitled  to  conversion,  and  his  application 
for  same  should  ho  denied. 

Where  a  soldier  holding  a  policy  of  term  insurance  has  made  appii- 
cation  for  benefits  thereunder  Ijecaiise  of  total  permanent  dis- 
ability, and,  before  this  claim  is  acted  upon,  requests  conversion. 


L 
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the  Bureau  of  War  Risk  Insurance  should  deny  conversion  pend- 
ing a  determination  as  to  whether  the  contingency  insured 
against  has  happened. 

If  the  Bureau  in  fact  issues  a  converted  policy  before  the  adjudi- 
cation of  the  claim  of  the  applicant  for  award  under  the  term 
insurance,  the  conversion  will  be  effective,  provided  at  the  time  of 
conversion  the  claimant  was  not  totally  and  permanently  disabled 
and  the  term  insurance  was  in  effect 

Where  a  soldier,  protected  by  term  insurance,  suffers  permanent 
total  disability,  and  thereafter  applies  for  conversion  without  in- 
forming the  Bureau  of  War  Risk  Insurance  thereof,  and  the 
Bureau  converts  in  ignorance  of  the  disability,  the  conversion 
will  not  be  binding. 

Where  a  soldier  protected  by  term  insurance,  who  has  suffered  dis- 
ability which  has  been  rated  by  the  Bureau  of  War  Risk  Insnr- 
ance  as  less  than  total  permanent,  applies  for  conversion,  and  the 
same  is  granted,  the  conversion  is  good,  for  thereafter  the 
soldier  will  be  estopped  from  claiming,  and  the  Bureau  will  be 
estopped  from  finding  as  a  fact,  that  at  the  time  of  conversion 
the  applicant  for  conversion  was  totally  and  permanently  dis- 
ablcil  and  therefore  ineligible  for  same. 

The  Director  of  the  Bureau  of  War  Risk  Insurance  may,  with  the 
approval  of  the  Secretary  of  the  Treasury,  adopt  a  regulation 
requiring  the  applicant  for  conversion  of  term  insurance  to  state 
in  his  application  whether  or  not  he  is  totally  and  permanently 
disabled. 

Department  op  Justice, 

January  4, 19ei. 
Sir  :  This  will  acknowledge  receipt  of  your  letter  request- 
ing my  answers  to  the  questions  presented  by  the  following 
statement  of  facts  which  involve  the  legal  rights  of  former 
soldiers  and  sailors  to  convert  their  term  insurance  granted 
under  the  War  Risk  Insurance  Act  as  amended.  You  state 
that  ])ursuant  to  the  authority  given  it  by  section  404  of 
the  Act  of  October  G,  1917,  as  further  amplified  by  section 
17-18  of  the  Act  of  December  24,  1919,  the  Bureau 
of  War  Risk  Insurance  has  prescribed  certain  forms  of 
insurance  into  vvhich  the  term  insurance  may  be  converted 
upon  application  and  upon  payment  of  necessary  premiums. 
Speaking  generally,  those  forms  of  insurance  are  more  ad- 
vantageous from  the  viewpoint  of  the  insured  than  is  the 
renewable  term  insurance.  For  example:  The  converted 
insurance  has  a  loan  value,  a  surrender  value,  and  an  ex- 
tended insurance  value,  whereas  term  insurance  has  none 
of  these  values.    At  maturity  converted  insurance  may  be 
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paid  in  a  lump  sum  or  in  accordance  with  certain  other 
options,  whereas  term  insurance  is  payable  in  240  monthly 
installments.  Endowment  policies  maturing  in  20  years, 
in  30  years,  and  at  age  62  are  provided,  whereas  in  term 
insurance  there  are  no  endowment  features  whatever.  Be- 
cause of  these  more  advantageous  privileges,  it  becomes  im- 
portant to  have  an  authoritative  ruling  upon  the  legal 
right,  if  any,  of  former  soldiers  and  sailors  to  convert  their 
term  insurance  under  the  statements  of  fact  hereinafter 
given. 

The  questions  presented  are: 

"(1)  A  former  soldier  protected  by  a  ten  thousand 
dollar  policy  of  renewable  term  insurance  suffers  a  severe 
disability.  The  injury  is  deemed  by  the  Bureau  of  War 
Risk  Insurance  to  be  a  total  permanent  disability,  and  an 
award  under  the  term  insurance  policy  in  the  sum  of 
$57.50  per  month  is  made  to  him.  While  the  award  is 
running  he  applies  to  the  Bureau  of  War  Risk  Insurance 
for  conversion,  stating  that  he  has  the  right  to  convert 
without  medical  examination  and  that  he  desires  to  pro- 
vide for  the  payment  of  his  insurance  at  death  in  a  lump 
sum.  Ought  the  Bureau  of  War  Risk  Insurance  to  con- 
vert the  term  insurance  or  ought  it  to  deny  conversion  upon 
the  ground  that  the  term  insurance  has  matured  l)ecause 
of  permanent  total  disability,  and  having  matured,  there 
is  nothing  left  to  convert? 

^'(2)  The  soldier  in  the  above-mentioned  case  has  pre- 
sented a  claim  for  term  insurance  benefits  because  of  total 
permanent  disability.  Before  his  claim  is  acted  u])on  by 
the  bureau,  he  requests  conversion.  Ought  the  Bureau  of 
War  Risk  Insurance  to  convert  or  to  deny  conversion?  If 
the  bureau  in  fact  issues  a  converted  policy  before  the  ad- 
judication of  the  claim  on  the  term  insurance  is  had,  is 
the  conversion  effective? 

"•(8)  A  former  soldier  protected  by  renewable  term  in- 
surance suffers  a  disability  of  such  a  nature  that  he  is 
i.ermanentlv  and  totallv  disabled.  The  Bureau  of  War 
Risk  Insurance  has  no  knowledge  of  the  fact.  The  sol- 
dier makes  no  claim  for  permanent  and  total  disability 
benefits  under  the  term  insurance.  Subsequent  to  the 
ince])tion  of  permanent  total  disability,  he  applies  to  the 
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iHiiran  for  conuM-sion  of  his  term  insurance  and  properly 
sill  nil  it  >  tho  iv(iuisi(i'  piviniunis,  which  are  accepted.  The 
Kurran  further  issues  a  converted  policy  to  the  applicant. 
Is  the  conversion  hindiufr? 

*'(  n  A  former  sohlier.  protected  by  renewable  term  in- 
surance, is  sutrerinjr  from  disability  of  military  service 
orij^iiK  because  of  wliicli  he  is  receiving  compensation  from 
the  Mureau  (»f  War  l\i>k  Insurance.  I  lis  disability  is  rated 
at  ."»0  per  cent,  ami  liis  compensation  is  awarded  accord- 
in^^lv.  Wliih*  otheially  ratctl  r>0  per  cent  disabled,  his 
|>hvsiial  I'oiulition  ivally  th»veh»ps  into  one  of  permanent 
autl  total  ilisability.  After  the  inception  of  permanent 
and  total  disability,  but  \vhiU»  his  official  rating  is  still 
.V«  per  i'i'ut  and  he  is  receivin*;  compensation  accordingly, 
the  insure*!  retpiests  ciuiveivion  of  his  term  insurance  and 
|U'<>perly  tenders  pri'nnum<,  whirli  are  accepted.  A  policy 
of  eonxerted  in>ijrauiv  i<  issued  to  him.  Is  the  conversion 
biudihir,  ov  may  the  bureau  by  suhstNpient  alteration  (either 
in  ihe  lifetime  o{  the  iu>ured  or  after  his  death)  of  its 
ollieial  tuuliuir  of  .'»i»  pt'r  ivut,  nmih»  i*eti-oactive  to  conform 
to  (he  faet<  oi  I  lie  maUer.  divest  the  insured  of  the  benefits 
i»l  I  hi'  lOiwiTiotl  ]M.lh\    whirh  hail  Inx^n  issueil? 

"l.»^  I'nder  ^e.  ti.»u  J«'4  of  the  War  Risk  Insurance  Act 
proxidmti  tor  the  n»n\ersion  of  term  insurance  u{)on  re- 
'pie  (  Mud  without  Tiiedi«*al  examination,  an<l  under  section 
r'^  t»r  ilh'  \\  ;\r  K.vK  lr.>  ;rauiv  Act  emi>owering  the  Di- 
i«Mti»i  (o  iuMKO  vi  ::-«.*!.:.• ':\  pi'i '] 'i-r  n^ijulations  for  carrying 
i«nt  {\w  pnrp,wo  ot"  il-r  A.  t.  wo'.dd  it  Iv  appropriate  for  the 

1hie,(i»i  ot  il;.    n.:!i;:  :  ..f  W^r  Ki^k  Insurance,  with  mv 

• 

Mppioxal.  \o  ;i,:..]^t  :\  ::  ;:.;l:it..'Ti  reipiiring  all  applicants 
1«»r  »onNtM-v"..^r.  i.^  vi-.t.  ■.  i\^,  y  :i]']']ii-ition>  whether  or  not 
tl»e\  :nrtnt:»;:\  .i:..".-.,:  :::^lr.l!^  .tisabhxl.  to  the  end  that. 
«<  'he  :\ppl-..  :jv.t  «.!;.;,.  :":...:  :.^.  i.  fially  and  ]iemianently 
'''•='''''•''•  'V!.x»:v..  :   .;  ;.^  ..--.it-d  if  he  lie  so  disabled: 

'''*•  '  »  '^  ■  •  "^ -^  -^  '  :  -  V  :  I.  tally  and  }iermanently 
•''■^*''''''^-  =»^t^-'- •■:::■  -v.  :.,;:.  >  ;y.d  knows  that  fact,  the 
««»u\r«ird  P,.:..N  vv  .,  '  .  .  .-^  ,  .>:v].rcM'ntal5on  may  later 
'*''  '  »''''^''''  ^^^-  :■■«  ::..;  .  .-.Mauivs  appear?  '(This 
^''^''    »hr'.r.;t  V.   .,.:...  ,..^.    ;.^   ^,.;,-  if  the  incontesuble 


•^■'"■'^  '"  ^'"^  r-"-  '  .^   .-:  ••  :mtu  :  .v.surance  mav  be  inter- 
im"'**''' ^'^  »^'«'^'^-  -^-.^M. -:.:;,  ,v..,;-.i  f,,^  fraud.)^ 


r 
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tide  IV  of  the  War  Risk  Insurance  Act  of  October 
pa;^      I017,  as  amended  June  25,  1918,  and  December  24, 

provides : 
«c.  400.  That  in  order  to  give  to  every  commissioned 
?*"^^^^'and  enlisted  man  and  to  every  member  of  the  Army 
^-■^^■^^5^  Corps    (female)    and   of  the   Navy   Nurse   Corps 
^  ^'-■iti  sle)  when  employed  in  active  service  under  the  War 

lament  or  Navy  Department  greater  protection  for 

ves  and  their  dependents  than  is  provided  in  Article 

*He  United  States,  upon  application  to  the  bureau 

ithout  medical  examination,  shall  grant  insurance 

the  death  or  total  permanent  disability  of  any  such 

in  any  multiple  of  $500,  and  not  less  than  $1,()(X) 

than  $10,000,  upon  the.  payment  of  the  premiums. 

inafter  provided."    (40  Stat!!  409.) 

on  401   (40  Stat.  614)    provides  the  time  within 

term  insurance  must  be  applied  for.     Section  402 

at  the  director,  subject  to  the  general  direction  of 
cretary  of  the  Treasury,  shall  promptly  determine 
»nd  publish  the  full  and  exact  terms  and  conditions 
^Zih  contract  of  insurance.     The  insurance  shall  be 
e  only  to  a  spouse,  child,  grandchild,  parent,  brother, 
r,  and  also  during  total  and  permanent  disability 
injured  person,  or  to  any  or  all  of  them.     The  insur- 
shall  be  payable  in  two  hundred  and   forty  equal 
ly  installments.    Provisions  for  maturity  at  certain 
for  continuous  installments  during  the  life  of  the 
d  or  beneficiaries,  or  both,  for  cash,  loan,  paid  up  and 
^ed  values,  dividends  from  gains  and  savings,  and 
^ther  provisions  for  the  protection  and  advantage  of 
or  alternative  benefits  to  the  insured  and  the  benc- 
hes as  may  be  found  to  be  reasonable  and  practicable, 
"be  provided  for  in  the  contract  of  insurance,  or  from 
to  time  by  regulations.    All  calculations  shall   be 
3  npon  the  American  Experience  Table  of  Mortality 
uterest  at  three  and  one-half  per  centum  per  annum, 
t  that  no  deduction  shall  be  made  for  continuous 
llments  during  the  life  of  the  insured  in  case  his 
and  permanent  disability  continues  more  than  two 
and  forty  months.    Subject  to  regulations,  the  in- 
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sured  shall  at  all  times  have  the  right  to  change  the  bene- 
ficiarv  or  beneficiaries  of  such  insurance  without  the  con- 
sent  of  such  beneficiary  or  beneficiaries,  but  only  within  the 
classes  herein  provided.  If  no  beneficiary  within  the  per- 
mitted class  be'  designated  by  the  insured,  either  in  his 
lifetime  or  by  his  last  will  and  testament,  or  if  the  desig- 
nated beneficiary  does  not  survive  the  insured,  the  insur- 
ance shall  be  payable  to  such  person  or  persons  witliin  the 
permitted  class  of  beneficiaries  as  would  under  the  laws  of 
the  State  of  the  residence  of  the  insured  be  entitled  to  his 
personal  property  in  case  of  intestacy.  If  no  such  person 
survive  the  insured,  then  there  shall  be  paid  to  the  estate 
of  the  insured  an  amount  equal  to  the  reserve  value,  if  any, 
of  the  insurance  at  the  time  of  his  death,  calculated  on 
the  basis  of  the  American  Experience  Table  of  Mortality 
and  three  and  one-half  per  centum  interest  in  full  of  all 
obligations  under  the  contract  of  insurance."*'  (40  Stat. 
615.) 

This  is  amended  by  the  Act  of  December  24,  1919  (41 
Stat.  375),  to  enlarge  the  permitted  class  of  beneficiaries, 
and  in  other  wavs  not  material  here. 

"  Sfx\  404.  That  during  the  period  of  war  and  thereafter 
until  converted  the  insurance  shall  be  term  insurance  for 
successive  terms  of  one  vear  each.  Not  later  than  five  vears 
after  the  date  of  the  termination  of  the  war  as  declared  by 
proclamation  of  the  President  of  the  United  States,  the 
term  insurance  shall  be  converted,  without  medical  ex- 
amination, into  such  form  or  forms  of  insurance  as  mav  be 
prescribed  by  regulations  and  as  the  insured  may  request. 
Regulations  shall  provide  for  the  right  to  convert  into 
ordinary  life,  twenty  payment  life,  endowment  nuituring 
at  age  sixty-two  and  into  other  usual  forms  of  insurance 
and  shall  prescribe  the  time  and  method  of  i)aymont  of  the 
premiums  thereon,  but  pajments  of  j)remiums  in  advance 
shall  not  be  required  for  periods  of  more  tlian  one  month 
each  and  may  be  deducted  from  the  pay  or  deposit  of  the 
insured  or  be  otherwise  made  at  his  election."  (40  Stat. 
410.) 

Se.'tion  20  of  the  Act  of  October  6,  1917  (40  Stat.  400), 
provided  a  fund  to  be  known  as  the  military  and  naval  in- 
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surance  appropriation,  and  further  provided  that  into  this 
fund  should  be  paid  all  premiums  that  might  be  collected 
for  the  insurance  provided  by  Article  IV  of  the  Act,  and 
out  of  it  should  be  paid  the  liabilities  incurred  under  con- 
tracts of  insurance  under  the  said  Article  IV.  Subse- 
quently, it  provided  by  section  18  of  the  Act  of  December 
24,  1919  (41  Stat.  376),  that  all  premiums  paid  on  account 
of  converted  insurance  should  be  deposited  in  the  Treasury 
to  the  credit  of  the  United  States  Government  life  insur- 
ance fund,  and  should  be  available  for  the  payment  of 
losses,  dividends,  refunds,  and  other  benefits  provided  for 
under  such  insurance.  Tlie  Comptroller  of  the  Treasury 
has  held  that  all  moneys  payable  under  term  insurance  are 
payable  from  the  former  fund,  and  the  moneys  payable  on 
converted  insurance  are  payable  from  the  latter,  regard- 
less of  when  the  disability  occurred.  (Op.  Comptroller  of 
the  Treasury,  June  19,  1920,  26  Comp.  Dec.  1047.) 

In  order  to  arrive  at  a  solution  of  your  problems  it  is 
necessary  to  determine  (1)  when  the  contract  of  term  in- 
surance matures,  and  (2)  whether  same  having  matured, 
there  is  anything  left  which  is  subject  to  conversion  under 
the  terms  of  the  War  Kisk  Insurance  Act. 

As  a  general  principle  of  law  it  seems  to  be  fairly  well 
established  that  the  contingent  liability  of  an  insurer  be- 
comes fixed  the  moment  the  contingency  insured  against 
happens,  therefore  the  liability  of  the  Government  under 
term  insurance  becomes  absolute  upon  the  occurrence  of 
either  the  death  or  the  total  permanent  disability  of  the 
insured. 

See:  Burkheiser  v.  Mutual  Accident  Ass'^n.  of  the  North- 
V)est^  61  Fed.  816  (7th  C.  C.  A.  1894) ;  Railway  Mail  Ass'n, 
V.  Dent,  213  Fed.  981,  984  (8th  C.  C.  A.  1914). 

A  policy  of  term  insurance  matures  on  the  happening  of 
either  of  the  events  insured  against,  total  permanent  dis- 
ability or  death,  and  ripens  into  a  claim  which  is  not  sub- 
ject to  impairment  by  default  in  further  payments  of 
t>i:*emium,  and  which,  in  the  case  of  a  private  insurance 
^^^::>mpany,  would  be  impaired  by  the  company's  subsequent 
^  ^>solvency. 

See :  Camalty  Ins.  Co's.  Case,  82  Md.  535,  571. 
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The  term  policy  having  matured  into  a  claim  by  the  hap- 
pening of  the  event  insured  against  it  ceases  to  constitute 
"  insurance." 

To  concede  that  one  totally  and  i)ermanently  disabled 
may  convert  term  insurance  into  a  new  form  of  insurance 
would  be  to  admit  that  one  similarly  disabled  might  take 
out  term  insurance,  and  that,  as  I  have  heretofore  stated 
in  my  opinion  of  July  18,  1919,  he  may  not  do..  I  there 
stated  "what  is  provided  for  is  a  contract  of  insurance 
against  something  that  may  happen  and  not  of  indemnity 
for  something  which  has  already  happened.  If  no  applica- 
tion has  been  made  when  death  occurs,  of  course  there  is  no 
insurance;  and  if  total  permanent  disability  has  been  in- 
curred, a  future  application  for  insurance  cannot  cover  it." 
(31  Op.  536.)  And  there  is  nothing  in  the  statute  indicat- 
ing that  Congress  intended  that  claims  which  may  have  re- 
sulted from  either  the  death  or  the  total  permanent  dis- 
ability of  the  insured  should  be  converted.  It  is  "  insur- 
ance "  that  is  made  convertible. 

It  is  suggested  that  since  section  404  of  the  War  Risk 
Insurance  Act  provides  tliat  "  the  term  insurance  shall  be 
converted  without  medical  examination "  that  Congress 
intended  that  conversion  should  be  granted  on  application 
regardless  of  whether  the  insured  may  have  suffered  total 
permanent  disability.  I  do  not  conceive  this  to  be  the 
effect  of  the  language  quoted.  While  it  is  true  that  no 
medical  examination  can  be  required  as  a  prerequisite  to 
converted  insurance,  if  there  is  insurance  in  effect  to  con- 
vert, it  does  not  follow  tliat  where  the  term  insurance  has 
terminated  by  the  happening  of  the  contingency  insured 
against,  or  has  lapsed  for  failure  to  pay  premiums,  that 
conversion  shall  be  had.  Congress  has  provided  that  as 
long  as  there  is  insurance  in  effect  it  shall  be  converted 
without  a  physical  examination  of  the  applioant;  but  if  the 
insurance  has  matured  or  lapsed  there  is  no  insurance  to 
convert;  it  is  not  the  condition  of  the  insured  but  the  con- 
dition of  the  insurance  that  determines  convertibility. 

There  is  nothing  in  the  Act  to  indicate  that  Congress 
intended  that  matured  claims  arising  from  term  insurance 
should  be  converted;  rather  a  contrary  inference  is  de- 
ducible.    For  instance,  term  insurance  is  payable  from  a. 


not 
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it  fund  than  that  from  which  converted  insurance 
He,  and  the  latter  fund  is  accumulated  wholly  from 
and  interest  from  investments  thereof,  and  it  is 
obable  that  Congress  intended  that  claims  arising 
srm  insurance  should  be  paid  out  of  the  fund  for  con- 
insurance  and  into  which  no  premiums  would  from 
ly  nature  of  the  case  be  paid  or  payable  by  the  in- 
And  in  the  opinion   of  the  Comptroller,  ante, 
^    arising  from  converted  insurance  are  payable  only 
^he  United  States  Government  life  insurance  fund 
^  by  the  Act  of  December  24, 1919.    The  langauge  of 
404  itself  indicates  a  presumption  by  Congress  that 
^^ms  would  be  payable  on  converted  insurance,  it  be- 
:»ovided  that  regulations  "shall  prescribe  the  time 
lethod  of  payment  of  premiums  thereon,  but  pay- 
of  premiiuns  in  advance  shall  not  be  required  for 
of  more  than  one  month  each  and  may  be  deducted 
the  pay  or  deposit  of  the  insured  or  be  otherwise 
at  his  election."    (40  Stat.  410.) 
ha_  -K--^*^      •oeing  concluded  that  term  insurance  matures  with  the 

ming  of  the  contingency  insured  against,  and,  that 

having  matured  into  a  claim  there  is  no  insurance 

o  convert,  the  answer  to  your  first  question  is  that  a 

2r  who  has  suffered  total  permanent  disability  and 

is  for  that  reason  receiving  the  benefits  of  an  award 

r  a  term  insurance  policy  is  not  entitled  to  conversion, 

^is  application  for  same  should  be  denied.    This  dis- 

of  your  first  question. 

lis  reasoning  also  disposes,  in  part,  of  question  2  and 

to  the  conclusion  tliat  where  a  soldier  holding  a 

;y  of  term  insurance  has  made  application  for  benefits 

sunder  because  of  total  permanent  disability,  and,  l)e- 

this  claim  i^  acted  upon,  recjuests  conversion,  the  War 

Insurance  Bureau  should  deny  conversion  pending  a 

rmination    as    to    whether    the    contingency    insured 

^nst  has  happened ;  that  is,  whether  he  is  in  fact  totally 

permanently  disabled  and  his  insurance  therefore  ma- 

'^d.    If  the  bureau  in  fact  issues  a  converted  policy  be- 

'^  the  adjudication  of  the  claim  of  the  applicant  for 

under  the  term  insurance,  the  conversion  will  be 

l^ctive  if  at  the  time  of  conversion  the  claimant  was  not 
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totally  and  permanently  disabled  and  the  term  insurance 
was  in  effect.  But  if  it  be  established  that  at  the  time  of 
the  conversion  he  was  already  totally  and  permanently  dis- 
abled the  attempted  conversion  will  be  ineffective,  as  beyond 
the  power  of  the  War  Risk  Insurance  Bureau,  which,  while 
authorized  by  statute  to  convert  term  insurance,  is  not 
authorized  by  law  to  grant  forms  of  converted  insurance 
when  term  insurance  has  matured  or  lapsed  and  there  is 
nothing  left  to  convert;  and  this  is  true  whether  the 
policy  contain  an  incontestability  clause  or  not.  For  while 
the  general  rule  as  to  the  effect  of  incontestability  clauses 
in  insurance  policies  is  that  they  render  the  policies  incon- 
testable for  any  cause  except  perhaps  that  the  insured 
came  to  his  death  in  consequence  of  a  violation  of  law,  the 
same  principles  which  apply  to  private  insurance  com- 
panies do  not  necessarily  apply  to  governmental  insurance, 
the  power  of  a  governmental  agency,  such  as  the  Bureau  of 
War  Risk  Insurance,  to  bind  the  (iovernment  by  its  acts 
and  declarations  being  limited  by  the  scope  of  its  statutory 
authority  to  do  the  acts  or  make  the  declarations. 

Story  on  the  Law  of  Agency,  sec.  307a;  Lee  v.  Mxmroe^ 
7  Cranch  366;  Utah  Power  rf?  Light  Co.  v.  United  State^^ 
243  U.  S.  289,  409;  Pine  River  Logging  Co.  v.  United 
States,  186  U.  S.  279,  297. 

And  the  insured,  having  applied  for  benefits  under  his 
term  insurance  on  the  ground  of  total  permanent  dis- 
ability, would  not  be  heard  thereafter  to  say  that  his  rights 
under  such  term  insurance  had  not  matured  prior  to  such 
application,  and  therefore  prior  to  the  request  for  con- 
version. 

Likewise  in  the  case  covered  by  your  third  question, 
where  a  soldier,  protected  by  term  insurance,  suffers  per- 
manent total  disability,  and  thereafter  applies  for  con- 
version without  informing  the  Bureau  of  War  Risk  Insur- 
ance thereof,  and  the  bureau  converts  in  ignorance  of  the 
disability,  the  conversion  will  not  be  binding. 

It  has  been  suggested  that  the  conversion  may  be  said 
to  constitute  a  finding  of  fact  by  the  bureau  that  the 
insured  was  not,  at  the  time  of  the  conversion,  totally 
and  permanently  disabled,  and  that  they  are  thereafter 
estopped   from   making  a  different  finding  of  fact.     If 
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this  view  be  accepted  the  insured  will  likewise  be  estopped 
from  claiming  that  he  had  suffered  total  permanent  dis- 
ability prior  io  the  conversion  or  to  claim  any  benefits 
that  might  accrue;  and  a  subsequent  application  by  the 
insured  for  benefits  on  account  of  total  and  permanent 
disability  incurred  prior  to  conversion  would  constitute 
a  waiver  of  his  right  to  rely  on  the  estoppel  as  against  the 
Government,  for  the  operation  of  an  estoppel  must  be 
mutual. 

But  where,  as  in  question  4,  a  soldier  protected  by 
term  insurance,  who  has  suffered  disability  which  has  been 
rated  by  the  Bureau  of  War  Risk  Insurance  as  less  than 
total  permanent,  applies  for  conversion,  and  same  is 
granted,  the  conversion  is  good,  for  thereafter  the  soldier 
will  be  estopped  from  claiming,  and  the  War  Risk  Insur- 
ance Bureau  will  be  estopped  from  finding  as  a  fact^  that  at 
the  time  of  conversion  the  applicant  for  conversion  was 
totally  and  permanently  disabled  and  therefore  ineligible 
for  same. 

From  tlio  above  reasoning  it  follows  that  the  Director  of 
the  War  Risk  Insurance  Bureau,  who  is  empowered  by 
section  13  of  tlie  Act  of  October  6,  1917  (40  Stat.  399). 
to  "  administer,  execute  and  enforce  the  provisions  of  this 
Act,  and  for  that  purpose  to  have  full  power  and  authority 
to  make  rules  and  regulations,  not  inconsistent  with  the 
provisions  of  this  Act,  necessary  or  appropriate  to  carry 
out  its  purposes,  and  shall  decide  illl  questions  arising  under 
the  Act,  except  as  otherwise  provided,"  may,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  adopt  a  regu- 
lation ro(|uiring  the  applicant  for  conversicm  to  state  in 
his  api)lirati()n  whether  or  not  he  is  totally  and  perma- 
nentlv  disabled,  to  the  end  that  if  he  states  that  he  is  so 
permanently  and  totally  disabled  conversion  shall  be  de- 
nied; and  failure  to  so  state  shall  constitute  on  his  part  a 
waiver  of  the  right  of  the  director  to  cancel  his  policy 
of  converted  insurance  should  it  subsequently  be  estab- 
lished that  such  allegation  was  untrue  and  that  the  in- 
sured was,  at  the  time  of  the  application,  totally  and  per- 
manently disabled  and  his  term  policy  for  that  reason 
already  matured  at  the  time  that  conversion  was  had. 
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The  applicant  who  applies  for  conversion  knowing  that 
he  is  permanently  and  totally  disabled  will  be  held  to  have 
done  so  with  knowledge  of  the  limitation  of  the  authority 
of  the  bureau  to  grant  converted  insurance,  and  ignorance 
of  the  law  will  constitute  no  excuse  for  his  act. 
Whiteside  et  al,  v.  United  States,  93  U.  S.  247, 257. 
KespectfuUy, 

A.  MITCHELL  PALMER. 

To  the  Secretary  or  the  Treasury. 


PHILIPPINE  BOND  ISSUE. 

The  proposed  issue  by  the  city  of  Manila,  P.  I.,  of  $2,750,000  of  bonds 
for  the  purpose  of  acquiring  or  constructing  permanent  improve- 
ments l>eing  authorizeil  by  the  Act  of  the  Philippine  Legislature 
of  February  24,  1920  (numbered  2804),  the  bonds,  if  and  when 
issuetl  in  the  form  and  under  the  conditions  stated,  will  be  valid 
obligations  of  the  city  of  Manila. 

Department  or  Justice, 

January  7,  1921. 

Sir:  I  be^  to  acknowledge  receipt  of  your  letter  of 
December  9,  1920,  requesting  an  expression  of  my  opin* 
ion  as  to  the  legality  of  a  proposed  issue  by  the  city  of 
Manila,  Philippine  Islands,  of  $2,750,000  of  bonds  pur- 
porting to  be  issued  under  the  authority  of  section  11 
of  the  Act  of  August  29,  1916  (39  Stat.  545,  548),  pro- 
viding a  more  autonomous  government  for  the  Philippine 
Islands,  and  the  Act  of  the  Philippine  Legislature  num- 
bered 2804,  approved  February  24,  1920. 

Section  11  of  tlie  Act  of  August  29,  1916,  so  far 
material  here,  provides  that — 

''  *     *     *     where  neces-^ary  to  anticipate  taxes  and  reve- 
nues, bonds  and  other  obligations  may  be  issued  by  th* 
Philippine  Government  or  any  provincial  or  municipff^ 
government  therein,  as  may  be  provided  by  law  and 
protect  the   public   credit:   Provided^  however,   that  t 
entire  indebtedness  of  the  Philippine  Government  crea 
by   the   authority  conferred   herein   shall   not  exceed 
any  one  time  the  sum  of  $15,000,000,  exclusive  of  t 
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obligations  known  as  friar  land  bonds,  nor  that  of  any 
province  or  municipality  a  sum  in  excess  of  seven  per 
centum  of  the  aggregate  tax  valuation  of  its  property  at 
any  one  time." 

Section  1  of  the  Act  of  the  Philippine  Legislature  ap- 
proved February  24,  1U20,  so  far  as  material  here,  author- 
izes provincial  and  municipal  governments  and  chartered 
cities — 

^  ♦  ♦  ♦  subject  to  the  recommendation  of  the  Secretary 
of  Finance  and  the  approval  of  the  Council  of  State,  to 
incur  indebtedness  and  issue  their  bonds  covering  the  same, 
in  such  sums  that  the  total  of  outstanding  obligations  of 
the  province,  municipality  or  city  shall  not  be  in  excess 
of  seven  per  centum  of  the  aggregate  tax  valuation  of 
its  property  at  any  one  time,  for  the  purpose  of  acquir- 
ing or  constructing  such  permanent  improvements  as  may 
be  necessary  or  advisable  in  the  public  interest." 

That  the  Philippine  legislature  had  power  to  confer 
upon  the  cities  of  the  Philippine  Islands  authority  to 
issue  bonds  for  the  purpose  of  acquiring  or  constructing 
permanent  improvements  is  no  longer  open  to  doubt. 

From  your  letter  and  the  papers  inclosed  therewith  it 

appears  that  the  proposed  issue  will  not  cause  the  total 

bonded  indebtedness  of  the  city  of  Manila  to  exceed  7 

I^er  cent  of  the  aggregate  tax  valuation  of  its  property. 

"^^hether  or  not  the  amount  of  the  proposed  issue,  when 

■^dded  to  the  present  entire  indebtedness  of  the  Philip- 

i^ine  Government,  will  cause  that  indebtedness  to  exceed 

^15,000,000  does  not  appear.    But  in  my  opinion  this  is 

^^material,  since  the  j)rovision  of  section  11  of  the  Act 

August  29,  1916,  limiting  the  amount  of  the  indebtod- 

that  may  be  incurred  by  the  Philippine  Government 

$15,000,000  does  not  limit  the  amount  of  indebtedness 

^l>at  may  be  contracted  by  any  municipal  subdivision. 

It  further  appears  that  the  Secretary  of  Finance  has 
^^^commended  and  the  Council  of  State  has  approved  the 
Proposed  bond  issue,  and  that  the  latter  has  fixed  the 
of  interest  the  l)on(ls  shall  bear  at  5J  per  cent  per 
unum  and  designated  December  1^  1920,  as  the  date  of 
I. 
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The  draft  of  the  proposed  bond  attached  to  your  letter 

recites  tlmt  the  city  of  Manila  is  indebted  to  or 

assigns  in  the  sum  of  $1,0(K).  It  is  dated  December  1, 
1920,  redeemable  at  the  pleasure  of  the  city  of  Manila 
after  December  1,  1930,  and  payable  December  1,  1950, 
with  interest  at  the  rate  of  5J  per  cent  per  annum,  pay- 
able quarterly.  Both  principal  and  interest  are  payable 
at  the  office  of  the  Treasurer  of  the  United  States  in  gold 
coin  of  the  United  States  of  the  present  standard  value. 
It  therefore  complies  in  its  formal  aspects  with  the  re- 
quirements of  the  Act  of  February  24,  1920. 

The  resolution  of  the  municipal  board  of  the  city  of 
Manila  authorizing  the  issuance  of  the  proi>osed  bonds 
has  not  been  submitted  to  me,  but  I  assume  that  it  will 
show  that  they  are  being  issued  for  a  purpose  author- 
ized by  the  Act  of  the  Philippine  legislature  of  Feb- 
ruary 24,  1920.  l^pon  this  assumption  I  am  of  the  opin- 
ion that  the  proposed  bonds,  if  and  when  issued  in  the 
form  and  under  the  conditions  stated,  will  be  valid  obli- 
gations of  the  city  of  Manila. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  or  War. 


NATIONAL  PROHIBITION  ACT— ISSUANCE  OF  WHOLESALE 

PERMITS. 

Undor  the  National  Prohibition  Act  tho  authority  of  the  Commis- 
sioner of  Internal  Revenue  to  issue  permits  for  the  sale  in  whole- 
sale quantities  of  IntoxlcatlnR  liquor  Is  limited  to  manufacturers 
and  wholesale  druggists. 
The  authority  of  the  Commissioner  of  Internal  Revenue  to  issue 
pennlts  for  the  sale  in  wholesale  quantities  of  industrial  alcohol 
is  limited  to  manufacturers  and  wholesale  druggists  If  said  alcohol 
is  fit  for  beverape  purposes ;  but  not  if  It  Is  denatured  so  as  to  be 
unfit  for  such  purposes. 

Department  of  Justice, 

January  7^,  1921. 
Sir:  This  aviU  acknowledge  receipt  of  your  letter  re- 
questing my  opinion  upon  the  following  questions  arising 
under  the  National  Prohibition  Act  (41  Stat.  305)  : 

"  1.  Is  the  authority  of  the  Commissioner  of  Internal 
Revenue  to  issue  permits  for  the  sale  in  wholesale  quant i- 
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ties  of  intoxicating  liquor  (other  than  industrial  alcohol) 
limited  to  manufacturers  and  wholesale  druggists? 

"2.  Is  the  authority  of  the  Commissioner  of  Internal 
Revenue  to  issue  permits  for  the  sale  in  wholesale  quanti- 
ties of  industrial  alcohol  limited  as  to  any  particular  class 
or  classes  of  persons? 

*'  3.  If  you  should  answer  the  first  question  in  the  nega- 
tive has  the  Commissioner  of  Internal  Revenue,  with  or 
without  the  approval  of  the  Secretary  of  the  Treasury, 
authority  under  the  Volstead  Act  to  limit  the  number  of 
wholesale  liquor  permits  for  the  entire  United  States  and 
such  territories  as  are  covered  by  that  Act,  as  well  as  the 
authority  to  limit  the  number  of  wholesale  liquor  permits 
in  any  particular  State  or  subdivisions  of  States,  depend- 
ing upon  the  question  of  fact  as  to  how  many  permits  are 
reasonably  necessary  in  such  localities  for  a  reasonable 
distribution  of  intoxicating  liquors  ?  " 

The  significant  portions  of  the  Act  bearing  on  questions 
1  and  2  are  as  follows : 

"  TrrLE  II,  Sec.  3.  No  person  shall  on  or  after  the  date 
when  the  eighteenth  amendment  to  the  Constitution  of  the 
United  States  goes  into  effect,  manufacture,  sell,  barter, 
transport,  import,  export,  deliver,  furnish  or  possess  any 
intoxicating  liquor  except  as  authorized  in  this  Act,  and 
all  the  provisions  of  this  Act  shall  be  liberally  construed 
to  the  end  that  the  use  of  intoxicating  liquor  as  a  beverage 
may  be  prevented. 

"Liquor  for  nonbeverage  purposes  and  wine  for  sacra- 
mental purposes  may  be  manufactured,  purchased,  sold, 
bartered,  transported,  imported,  exported,  delivered,  fur- 
nished and  possessed,  hut  only  as  herein  provided^  and  the 
commissioner  may,  upon  application,  issue  permits  there- 
for:— 

**  Sec.  4.  ♦    ♦    ♦. 

**A  person  who  manufactures  any  of  the  articles  men- 
tioned in  this  section  may  purchase  and  possess  liquor  for 
that  purpose,  but  he  shall  secure  permits  to  manufacture 
^uch  articles  and  to  purchase  such  liquor,  give  the  bonds, 
Jceep  the  records,  and  make  the  reports  specified  in  this 
-Act  and  as  directed  by  the  commissioner.  No  such  manu- 
facturer shall  sell,  use,  or  dispose  oi  any  liquor  otherwise 
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than  as  an  inp:redient  of  the  articles  authorized  to  be  manu- 
factured therefrom. 

"  Sec.  G.  No  one  shall  manufacture,  sell,  purchase,  trans- 
port, or  prescribe  any  liquor  without  first  obtaining  a  per- 
mit from  the  commissioner  so  to  do,  except  that  a  person 
may,  without  a  permit,  purchase  and  use  liquor  for  medic- 
inal purposes  when  prescribed  by  a  physician  as  herein  pro- 
vided, and  except  that  any  person  who  in  the  opinion  of  the 
commissioner  is  conducting  a  lM)na  fide  hospital  or  sana- 
torium engaged  in  the  treatment  of  i^ersons  suffering  from 
alcoholism,  may,  under  suc«i  rules,  regulations,  and  condi- 
tions as  the  conmiissioner  shall  prescribe,  purchase  and  use, 
in  accordance  with  the  methods  in  use  in  such  institution, 
liquor,  to  be  administered  to  the  patients  of  such  institution 
under  the  direction  of  a  duly  qualified  physician  employed 
by  such  institution. 

"  *  *  *  No  permit  shall  be  issued  to  anyone  to  sell 
li(juor  at  retail,  unless  the  sale  is  to  be  made  through  a 
pharmacist  designated  in  the  permit  and  duly  licensed 
under  the  laws  of  his  State  to  compound  and  dispense 
medicine  prescribed  by  a  duly  licensed  physician. 

*  *  *  *  0  m     '  0 

"  Nothing  in  this  title  shall  be  held  to  apply  to  the  manu- 
facture, sale,  transportation,  importation,  possession,  or 
distribution  of  wine  for  sacramental  purposes,  or  like  re- 
ligious rites,  except  section  6  (save  as  the  same  requires  a 
permit  to  purchase)  and  section  10  hereof,  and  the  pro- 
visions of  this  Act  prescribing  penalties  for  the  violation 
of  either  of  said  sections.  No  person  to  whom  a  permit  may 
be  issued  to  manufacture,  transport,  import,  or  sell  wines 
for  sacramental  purposes  or  like  religious  rites  shall  sell, 
barter,  exchange,  or  furnish  any  such  to  any  person  not  a 
rabbi,  minister  of  the  gospel,  priest,  or  an  officer  duly  au- 
thorized for  the  purpose  by  any  church  or  congregation, 
nor  to  any  such  except  upon  an  application  duly  subscril>ed 
by  him,  which  application,  authenticated  as  regulations 
nuiy  prescribe,  shall  be  filed  and  preserved  by  the  seller. 
The  head  of  any  conference  or  diocese  or  other  ecclesiastical 
jurisdiction  may  designate  any  rabbi,  minister,  or  priest 
to  supervise  the  manufacture  of  wine  to  be  used  for  the 
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purposes  and  rites  in  this  section  mentioned,  and  the  per- 
son so  designated  may,  in  the  discretion  of  the  commis- 
sioner, be  granted  a  permit  to  supervise  such  manufacture. 

"Sec.  10.  No  person  shall  manufacture,  purchase  for 
sale,  sell,  or  transport  any  liquor  without  making  at  the 
time  a  permanent  record  thereof  showing  in  detail  the 
amount  and  kind  of  liquor  manufactured,  purchased,  sold, 
or  transported,  together  with  the  names  and  addresses  of 
the  persons  to  whom  sold,  in  case  of  sale,  and  the  con- 
signor and  consignee  in  case  of  transportation,  and  the  time 
and  place  of  such  manufacture,  sale,  or  transportation. 

"  Sec.  11.  All  manufacturers  and  wholesale  or  retail  drug- 
gists shall  keep  as  a  part  of  the  records  required  of  them 
a  copy  of  all  permits  to  purchase  on  which  a  sale  of  any 
liquor  is  made,  and  no  manufacturer  or  wholesale  drug- 
gist shall  sell  or  otherwise  dispose  of  any  liquor  except  at 
wholesale  and  only  to  persons  having  permits  to  purchase 
in  such  quantities. 

"Sec.  12.  All  persons  manufacturing  liquor  for  sale 
under  the  provisions  of  this  title  shall  securely  and  perma- 
nently attach  to  every  container  thereof,  as  the  same  is 
manufactured,  a  label  stating  name  of  manufacturer,  kind 
and  quantity  of  liquor  contained  therein,  and  the  date  of 
its  manufacture,  together  with  the  number  of  the  permit 
authorizing  the  manufacture  thereof;  and  all  persons 
possessing  such  liquor  in  wholesale  quantities  shall  securely 
keep  and  maintain  such  label  thereon;  and  all  persons 
selling  at  wliolesale  shall  attach  to  every  package  of  liquor, 
when  sold,  a  label  setting  forth  the  kind  and  quantity  of 
liquor  contained  therein,  by  whom  manufactured,  the  date 
of  sale,  and  the  person  to  whom  sold;  which  label  shall 
likewise  be  kept  and  maintained  thereon  until  the  liquor 
is  used  for  the  purpose  for  which  .uch  sale  was  authorized. 

"  Sec.  17.  It  shall  be  unlawful  to  advertise  anywhere,  or 
by  any  means  or  method,  liquor,  or  the  manufacture,  sale, 
keeping  for  sale  or  furnishing  of  the  same,  or  where,  how, 
from  whom,  or  at  what  price  the  same  may  be  obtained 

♦  ♦  ♦.  But  nothing  herein  shall  prohibit  manufac- 
turers and  wholesale  druggists  holding  permits  to  sell 
liquor  from  furnishing  price  lists,  with  description  of 
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liquor  for  sale,  to  persons  permitted  to  purchase  liquor, 

or  from  advertising  alcohol  in  business  publications  or 

trade  journals  circulating  generally  among  manufacturers 

of  lawful  alcoholic  perfumes,  toilet  preparations,  flavoring 

extracts,     medicinal     preparations,     and     like     articles: 
*     *     * 

• 

"Sec.  37.  Nothing  herein  shall  prevent  the  storage  in 
United  States  bonded  warehouses  of  all  liquor  manufac- 
tured prior  to  the  taking  effect  of  this  Act,  or  prevent  the 
transportation  of  such  liquor  to  such  warehouses  or  to  any 
wholesale  druggist  for  sale  to  such  druggist  for  purposes 
not  prohibited  when  the  tax  is  paid,  and  permits  may  be 
issued  therefor." 

By  virtue  of  the  language  of  the  first  paragraph  of 
section  3  above  quoted,  no  person  may  manufacture,  sell, 
barter,  transport,  import,  export,  deliver,  furnish  or  pos- 
sess, intoxicating  litjuor  except  as  authorized  in  the  Act; 
in  other  words,  the  possession  and  all  dealings  in  intoxi- 
cating licjuor,  except  as  they  may  be  authorized  by  the  Act, 
are  absolutely  prohibited. 

The  absolute  prohibition  of  the  above  paragraph  is 
modified  in  the  paragraph  which  follows  it,  which  pro- 
vides that  liijuor  for  nonbeverage  and  wine  for  sacramental 
purposes,  may  be  manufactured,  purchased,  sold,  bartered, 
exported,  delivered,  furnished,  and  possessed,  but  again 
there  appears  an  express  limitation  upon  such  manufacture, 
etc.,  in  the  language  "ftu^  07ily  as  herein  provided.'*^ 

Section  4  furnishes  the  first  exception  to  the  absolute 
prohibitions  already  laid  down,  and  enumerates  first  cer- 
tain articles  which  may  be  excepted  from  the  provisions 
of  the  Act.  The  section  then  provides  certain  exceptions 
as  to  |)ersons  and  authorizes  certain  dealings  which  he  may 
have  in  intoxicating  liquors.  That  is  to  say,  "a  person 
wlio  manufactures  any  of  the  articlej  mentioned"  may 
"  purchase  "  and  "  possess  "  liquor  for  that  purix)se.  He  is 
not,  however,  authorized  either  to  manufacture,  sell,  trans- 
port, import,  or  export  such  intoxicating  liquors  (except 
in  so  far  as  authority  to  transport  may  be  inferred  as  a 
necessary  accompaniment  of  buying  for  his  purposes). 
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Section  6  deals  in  the  first  three  paragraphs  with  permits, 
and  provides  that  anyone  who  may  by  virtue  of  tlie  terms 
of  the  Act  be  autliorized  to  manufacture,  sell,  purchase,  or 
transport  liquor  must,  with  two  exceptions,  first  obtain  a 
permit  so  to  do ;  it  also  places  a  similar  limitation  upon  the 
prescribing  of  liquor  by  a  physician,  a  limitation  not  con- 
tained in  section  3.  The  language  of  this  section,  "  no  one 
shall  manufacture,  etc.,  without  first  obtaining  a  permit 
from  the  Commissioner  so  to  do,"  is  not  to  be  interpreted 
as  enlarging  the  class  of  persons  who  may  be  authorized 
to  engage  in  such  manufacture,  sale,  etc.,  but  rather  it  is 
to  be  understood  as  prohibiting  anyone  who  may  be  other- 
wise authorized,  from  manufacturing,  selling,  etc.,  without 
a  permit.  Congress  has  explicitly  provided  in  section  3  of 
the  Act  a  rule  of  interpretation  therefor  in  the  language: 
"  and  all  the  provisions  of  this  Act  shall  be  liberally  con- 
strued to  the  end  that  the  use  of  intoxicating  liquor  as  a 
beverage  may  be  prevented."  For  the  purpose  of  attaining 
this  end  strict  rules  and  regulations  for  dealing  in  liquor 
for  nonbeverage  purposes  have  been  provided  for  by  Con- 
gress, to  prevent  the  diversion  of  nonbeverage  liquor  to  bev- 
erage purposes.  It  is  obvious  that  the  concentration  of 
liquor  business  in  the  hands  of  a  few  people  is  well  cal- 
culated to  render  more  simple  and  effective  the  restraining 
of  the  business  within  proper  and  legal  channels.  There- 
fore, it  is  not  to  be  presumed  that  Congress  intended  by  the 
use  of  the  term  "  no  persons  "  to  mean  that  i^ersons  other 
than  those  authorized  by  the  Act  should  sell,  i^i(*.  The  gen- 
eral rule  of  construction  to  be  applied  is  that  when  the 
general  subject  matter  and  general  intent  of  an  Act  are 
clearly  ascertained,  general  words  will  be  restrained  to  it. 

The  two  exceptions  from  the  limitations  of  section  6  are 
(1)  the  purchase  by  one  for  whom  a  bona  fide  presiTip- 
tion  has  l)een  issued  by  a  duly  licensed  and  practicing  phy- 
sician, and  (2)  the  purchase  and  use,  under  rules  and  regu 
lations  of  the  Commissioner,  by  one  who  conducts  a  bona 
fide  hospital  or  sanatorium  for  treatment  of  alcoholics. 
Lawful  possession  and  such  transportation  as  is  neces- 
sarily incident  to  such  purchase  and  use  may  be  inferred  in 
both  instances. 
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The  section,  after  laying  down  certain  rules  for  the  is- 
suance of  permits,  also  provides  that  ^^  no  permit  shall  be 
issued  to  anyone  to  sell  liquor  at  retail,  unless  the  sale  is  to 
be  made  through  a  pharmacist  designated  in  the  permit 
and  duly  licensed  under  the  laws  of  his  State  to  compound 
and  dispense  medicine  prescribed  by  a  duly  licensed  phy- 
sician." Only  by  inference  can  it  be  said  that  this  language 
constitutes  authorization  to  sell  at  retail ;  in  express  terms 
it  prohibits  the  sale  at  retail  unless  the  sale  is  to  be  made 
through  a  regularly  licensed  pharmacist.  It  neither  au- 
thorizes nor  limits  the  sale  of  liquor  at  retail  by  drug 
stores,  but  limits  the  granting  of  a  permit  to  anyone  to  sell 
at  retail  unless  the  sale  is  to  be  made  through  a  pharmacist. 
There  is  nothing  in  this  language  standing  alone  to  pre- 
vent the  issuance  of  a  permit  to  a  retail  grocer  provided 
his  sales  are  to  be  made  by  a  pharmacist  (any  grocer 
might  employ  one). 

The  fourth  paragraph  of  section  6  deals  with  the  use 
of  wine  for  sacramental  purposes,  and  excepts  its  sale, 
transportation,  importation,  possession,  and  distribution 
from  the  provisions  of  the  Act,  except  section  6  (save  as 
it  requires  a  permit  lo  purchase),  section  10,  and  the  pen- 
alty provisions.  This  jniragraph,  however,  prohibits  the 
furnishing  of  wine  for  sacramental  purposes  to  anyone  not 
a  rabbi,  minister  of  the  gospel,  priest,  or  an  officer  of  a 
church  duly  authorized  by  a  church  or  congregation,  there- 
fore dealing  in  such  wines,  except  by  the  manufacturer  or 
importer,  is  prohibited. 

By  the  terms  of  section  10  a  further  duty  is  imposed 
upon  persons  who  may  manufacture,  purchase  for  sale,  sell 
or  transport  licjuor,  in  that  it  recjuires  that  such  j)ersons 
shall  make  a  i)ermanent  record  of  each  transacticm.  Here, 
again,  as  in  section  G,  the  class  of  persons  who  may  manu- 
facture, purchase  for  sale,  sell  or  transport  is  not  enlarged, 
but  an  additional  duty  is  laid  on  those  who  may  be  else- 
w^here  authorized  to  maufacture,  purchase  for  sale,  sell  or 
trai  sport. 

In  section  11.  for  the  first  time  in  the  Act,  reference  is 
made  to  wholesale  and  retail  druggists,  and  it  is  provided 
that  they  ahall  keep  as  part  of  their  records,  copies  of  all 
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permits  to  purchase  on  which  a  sale  of  any  liquors  is  made, 
and  further  that  no  manufacturer  or  wholesale  druggist 
shall  sell  or  dispose  of  liquor  except  at  wholesale,  and  only 
to  persons  having  permits  to  purchase  in  such  quantities. 
We  are  driven  to  conclude  by  this  section  either  that  Con- 
gress intended  that  liquor  should  be  sold  only  by  retail 
and  wholesale  druggists  and  manufacturers,  or  that  others 
who  may  sell  are  not  to  be  required  to  keep  as  a  part  of 
their  records  a  copy  of  all  permits  to  purchase  on  which 
they  make  a  sale.  There  is  a  necessary  inference  from  this 
section  that  wholesale  and  retail  druggists  may  sell  and  it 
was  unquestionably  not  the  intention  of  Congress  that 
greater  restrictions  should  be  laid  on  them  than  on  others^ 
were  others  to  be  permitted  to  sell.  The  unavoidable  in- 
ference from  this  section  is  that  Congress  had  in  mind,  and 
intended  when  it  enacted  same,  that  only  druggists  and 
manufacturers  should  sell. 

Section  12^  which  imposes  additional  duties  upon  manu- 
facturers, and  persons  selling  at  wholesale,  does  not  either 
directly  or  inferentially  by  the  use  of  the  phrases  "all 
persons  possessing  such  liquor  in  wholesale  quantities,'' 
and  "  all  persons  selling  at  wholesale,''  authorize  such  pos- 
session and  sale  by  persons  not  otherwise  authorized.  "All 
persons,"  as  therein  used,  comprehends  only  the  manufac- 
turers and  wholesale  druggists  referred  to  in  section  11. 
In  section  17  reference  is  again  had  to  manufacturers  and 
wholesale  druggists,  and  they  are  authorized  to  furnish 
price  lists  of  liquors,  etc.  It  is  not  probable  that  Congress 
intended  to  permit  others  than  manufacturers  and  whole- 
sale druggists  to  sell  and  yet  to  deny  such  persons  what 
they  allow  to  the  latter,  namely,  this  right  to  furnish  price 
lists. 

Section  37  authorizes  the  storage  in  United  States  bonded 
\t^rehouses  of  liquor  manufactured  prior  to  the  taking 
effect  of  this  Act  and  the  transportation  of  same  to  such 
bonded  warehouses  or  to  wholesale  druggists.  By  this 
section  Congress  apparently  sought  tc  provide  an  outlet 
for  the  floor  stocks  which  wholesale  liquor  dealers  had  on 
hand  when  the  Act  went  into  effect;  this  would  have  been 
unnecessary  had  Congress  intended  that  wholesale  liquor 
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•leailers  should  continue  to  sell  for  any  purpose;  and  a  like 
inference  is  deducible  from  the  fact  that  no  provision  is 
made  in  the  section  for  the  transfer  of  these  liquors  except 
to  bonded  warehouses  and  wholesale  druggists.  Permits 
are  issuable  for  such  transportation  of  such  liquor,  and 
by  inference  any  other  transportation  is  unauthorized  and 
therefore  illegal.  Wholesale  liquor  dealers,  who,  before 
the  Act  went  into  effect,  stored  their  liquors  in  bonded 
warehouses,  are  permitted,  by  virtue  of  section  8,  to  dis- 
pose of  their  warehouse  receipts  for  same  to  manufacturers 
and  wholesale  druggists;  but  the  right  to  withdraw  said 
liquors  from  bonded  warehouses  is  granted  to  manufac- 
turers and  wholesale  druggists  only. 

My  conclusion  is  that  Congress  intended  that  liquor  for 
nonbeverage  purposes  should  be  dealt  in  only  by  manu- 
facturers and  the  wholesale  and  retail  druggist;  and  sold 
by  retail  druggists  only  through  a  licensed  pharmacist. 

As  to  industrial  alcohol,  in  so  far  as  the  term  is  applied 
to  denatured  ah'ohol,  that  is,  alcohol  which  is  not  fit  for 
beverage  purposes,  the  above  provisions  do  not  apply  since 
the  words  "liquor"  and  "intoxicating  liquor,"  as  defined 
in  section  1  of  Title  II,  while  including  alcohol,  do  not 
include  alcohol  which  is  not  "fit  for  beverage  purposes." 
Section  10  of  Title  III  provides  that  "  alcohol  lawfully  de- 
natured may,  under  regulations,  be  sold  free  of  tax  either 
for  domestic  use  or  for  export" ;  and  section  13  provides  that 
the  Commissicmer  of  Internal  Revenue  shall  issue  regula- 
tions respecting  industrial  alcohol  plants,  and  "  the  distri- 
bution, sale,  export,  and  use  of  alcohol  which  may  be 
necessary  to  secure  the  revenue,  to  prevent  diversion  of  the 
alcohol  to  illegal  uses,  etc."  This  section  seems  to  furnish 
the  only  limitations  upon  industrial  alcohol  found  in  Title 
III,  but  in  so  far  as  acohol  fit  for  beverage  purposes  is  con- 
cerned, thev  are  in  addition  to  those  laid  down  in  Title  II. 

In  (conclusion  your  questions  are  answered  as  follows: 

1.  The  authority  of  the  Commissioner  of  Internal  Kev- 
enue  to  issue  permits  for  the  salo  in  wholesale  cjuantities  of 
intoxicating  liquor  is  limited  to  manufacturers  and  whole- 
sale druggists. 

2.  The  authority  of  the  Commissioner  of  Internal  Kev- 
enue  to  issue  permits  for  the  sale  in  wholesale  quantities 
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of  industrial  alcohol  is  limited  to  manufacturers  and  whole- 
sale druggists  if  said  alcohol  is  fit  for  beverage  purposes; 
but  not  if  it  is  denatured  so  as  to  be  unfit  for  such  purposes. 
3.  The  above  answer  to  your  first  question  renders  un- 
necessary  an  answer  to  the  third. 
Respectfully, 

A.  MITCHELL  PALMER. 
To  THE  Secretary  of  the  Treasury. 


CONSTRUCTION  OF  WOKD  **  SHALL "  IN  THE  NATIONAl. 

PROHIBITION  ACT. 

The  word  "shall/'  as  used  in  section  9,  Title  II,  of  the  National 
Prohibition  Act  and  herein  indicated  by  underscoring,  is  man- 
datory and  not  discretionary. 

Department  or  Justice, 

January  2J,  1921. 

Sir  :  I  have  the  honor  to  reply  to  your  letter  of  November 
27,  1^0,  requesting  an  opinion  as  to  whether  the  word 
"  shall "  is  to  be  construed  as  directory  or  mandatory  in  the 
instances  hereinafter  indicated  by  underscoring  in  section 
9  of  Title  II  of  the  Act  of  October  28, 1919  (41  Stat.  311), 
known  as  the  "  National  Prohibition  Act." 

Said  section  9  provides  as  follows : 

"If  at  any  time  there  shall  be  filed  with  the  commis- 
sioner a  complaint  under  oath  setting  forth  facts  showing, 
or  if  the  commissioner  has  reason  to  believe,  that  any  per- 
son who  has  a  permit  is  not  in  good  faith  conforming  to 
the  provisions  of  this  Act,  or  has  violated  the  laws  of  any 
State  relating  to  intoxicating  liquor,  the  commissioner  or 
his  agent  shall  immediately  issue  an  order  citing  such  per- 
son to  appear  before  him  on  a  day  named  not  more  than 
thirty  and  not  less  than  fifteen  days  from  the  date  of  serv- 
ice upon  such  permittee  of  a  copy  of  the  citation,  which 
citation  shall  be  accompanied  by  a  copy  of  such  complaint, 
or  in  the  event  that  the  proceedings  be  initiated  by  the  com- 
missioner with  a  statement  of  the  facts  constituting  the 
violation  charged,  at  wliich  time  a  hearing  shall  be  had 
Unless  continued  for  cause.  Such  hearings  shall  be  held 
Mrithin  the  judicial  district  and  within  fifty  miles  of  the 
^lace  where  the  offense  is  alleged  to  have  occurred,  unless 
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the  parties  agree  on  another  place.  If  it  be  found  that 
such  person  has  been  guilty  of  willfully  violating  any  such 
laws,  as  charged,  or  has  not  in  good  faith  conformed  to 
the  provisions  of  this  Act,  such  permit  shail  be  re- 
voked,   *    *    ♦." 

The  rule  of  construction  of  the  word  "  shall "  is  stated 
in  section  640,  Lewis'  Sutherland  Statutory  Construction, 
Second  Edition : 

"  The  word  '  shall '  in  its  ordinary  sense  is  imperative. 
When  the  word  '  shall '  is  used  in  a  statute,  and  a  right  or 
benefit  to  any  one  depends  upon  giving  it  an  imperative 
construction,  then  that  word  is  to  be  regarded  as  peremp- 
tory. But  the  intent  of  the  act  controls,  and  when  the 
spirit  and  purpose  of  the  act  require  the  word  'shall'  to 
be  construed  as  permissive  it  will  be  done." 

Stroud's  Judicial  Dictionary  says: 

"  Whenever  a  statute  declares  that  a  thing  shall  be  done 
the  natural  and  proper  meaning  is  that  a  peremptory  man- 
date is  enjoined.    But  where  the  thing  has  reference  to — 

"(a)  The  time  or  formality  of  completing  any  public 
act,  not  l^ing  a  step  in  litigation,  or  accusation,  the  enact- 
ment will  generally  be  regarded  as  merely  directory,  unless 
there  be  words  making  the  thing  done  void  if  not  done  in 
accordance  with  the  prescribed  requirements." 

In  the  case  of  French  v.  Edwards^  80  U.  S.  506,  511,  it 
was  held  that  statutory  requisitions  intended  for  guidance 
of  officers  in  conduct  of  their  business  are  directorv  unless 
acompanied  by  words  importing  that  the  acts  shall  not  be 
done  in  any  other  manner  or  time ;  but  when  intended  for 
the  protection  of  the  citizen,  they  are  mandatory.  In  West 
Wisconsin  Railway  Co.  v.  Foley,  94  U.  S.  100,  103,  the 
court  said :  " '  Shall '  ought  imdoubtedly  to  be  construed  as 
meaning  '  must '  for  the  purpose  of  sustaining  or  enforcing 
an  existing  right."  See  also  construction  of  the  word 
"  may  "  in  U.  S.  v.  Thoman,  156  U.  S.  353,  359. 

In  35  Cyc.  1451,  it  is  said :  "As  used  in  statutes,  the  word 
(shall)  is  generally  mandatory  *  ♦  *  it  may  be  con- 
strued to  mean  '  may '  when  no  right  or  benefit  *  *  *  is 
sacrificed,  either  to  the  public  or  to  any  individual."  In 
City  of  Newton  v.  Board,  112  N.  W.  167  (Iowa),  the  court 
said,  in  construing  a  State  statute :  "  The  uniform  rule 
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seems  to  be  that  the  word  '  shall,'  when  addressed  to  public 
officials,  is  mandatory  and  excludes  the  idea  of  discretion." 
In  a  somewhat  recent  case  of  Eddy  v.  State  Boards  163  Pac. 
245  (Nev.),  a  statute  providing  that  the  State  board  "  shall 
recognize  licenses"  was  held  to  be  mandatory,  the  coui^t 
emphasizing  that  the  word  "  shall "  is  to  be  construed  ac- 
cording to  legislative  intent  as  gathered  from  the  whole 
statute. 

Looking  to  the  language  of  the  Act  and  the  legislative 
intent  to  be  gathered  therefrom,  Section  I  of  Title  II  de- 
fines various  terms  by  providing  that  each  "shall  mean 
*  *  *."  Section  2  provides  that  the  commissioner  and 
his  assistants  "  shall  investigate  and  report "  violations  to 
the  United  States  attorney,  who  is  thereby  charged  with 
prosecuting  the  offenders,  and  "may  swear  out  warrants." 
Section  2  provides,  "No  person  shall  ♦  ♦  ♦  manufac- 
ture, sell,  barter  *  *  *,  except  as  authorized  in  this 
Act."  Section  6  provides,  "  No  person  shall  manufacture, 
sell  ♦  ♦  *  without  a  permit,"  and  further  provides, 
"The  commissioner  may  prescribe  the  form  of  all  per- 
mits *  *  *.  Before  any  permit  is  granted,  the  com- 
missioner may  require  a  bond  *  *  *."  Section  8  provides, 
"  The  commissioner  shall  cause  to  be  printed  blanks  for  the 
prescriptions  herein  required  *  *  *."  Further,  a  general 
legislative  intent  appears  in  section  3  as  follows:  "All  the 
provisions  of  this  Act  shall  be  liberally  construed  to  the 
end  that  the  use  of  intoxicating  liquor  as  a  beverage  may  be 
prevented." 

The  first  "  shall "  now  in  question,  in  so  far  as  it  re- 
lates to  the  provision  "  not  more  than  thirty  and  not  less 
than  fifteen  days  "  is  clearly  mandatory.  That  it  is  equally 
obligating  in  its  reference  to  "  immediately  issue  an  order," 
is  strongly  indicated  by  the  employment  of  the  word  "  im- 
mediately," and  is  confirmed  by  a  consideration  of  the  ease 
and  clarity  with  which  the  Congress  could  have  formulated 
a  directory  clause  by  the  simple  substitution  of  "  may  "  for 
"  shall,"  as  frequently  was  done  in  other  clauses  of  the  Act. 
Indeed,  assuming  that  it  was  the  intent  of  the  Congress  to 
enact  in  this  instance  a  mandatory  provision,  it  is  difficult 
to  conceive  how  it  could  more  adequately  have  expressed 
that  intent  than  by  the  language  iictually  used. 
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These  considerations  and  the  apparent  general  legisla- 
tive intent  that  the  Act  shall  be  strictly  enforced  compel 
the  conclusion  that  the  tendency  of  judicial  construction  of 
the  word  "  shall "  in  the  authorities  above  cited,  ought  to 
obtain  in  the  instances  now  in  question.  It  seems  clear 
that  Congress  intended  that  the  commissioner  must  proceed 
with  an  inquiry  against  the  permittee  in  every  case  of  speci- 
fied cause,  and  must  revoke  such  permit  in  every  case  of 
finding  of  willful  guilt.  Accordingly,  I  am  of  opinion  tha 
the  word  "  shall,"  as  used  in  the  two  mentioned  instances  i 
said  section  9,  is  mandatory,  and  not  discretionary. 
Very  truly,  yours, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  of  the  Treasury. 


CUSTOMS  LAWS— IMPORTATION  OF  INTOXICATING  LIQ- 
UORS—ILLEGAL IMPORTATION  OF  DUTY-FREE  MER- 
CHANDISE. 

Intoxicating  liquors  and  the  bottles  containing  such  Uquors  are 
dutiable  only  when  imported  in  compliance  with  the  regulations 
of  the  Commissioner  of  Internal  Revenue. 
The  illegal  importation  of  duty-free  merchandise  constitutes  a 
fraud  upon  the  customs  revenue  within  the  meaning  of  section  4 
of  the  Act  of  June  22.  1874  (18  Stat.  186),  and  awards  may  be 
made  to  informers  based  on  the  recovery  from  any  fines,  penal- 
ties, or  forfeitures  incurred  by  such  illegal  importation  of  free 
merchandise. 

Department  of  Justice, 

January  27^  1921. 
Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  No- 
vember 17,  1920,  requesting  an  expression  of  my  opinion 
upon  the  following  questions: 

"(1)  Are  intoxicating  liquors  or  bottles  containing  such 
liquors  dutiable  articles  and,  therefore,  susceptible  of  be- 
ing smuggled  within  the  definition  of  the  proviso  iu  sec- 
tion 4  of  the  Act  of  June  22,  1874?" 
Said  proviso  reads  as  follows : 

"  That  for  the  purposes  of  this  Act  smuggling  shall  be 
construed  to  mean  the  aQt,  with  intent  to  defraud,  of  bring- 
ing into  the  United  States,  or,  with  like  intent,  attempting 
to  bring  into  the  United  States,  dutiable  articles  withoutr 
passing  the  same,  or  the  package  coixtaining  the  8ame, 
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through  the  customhouse,  or  submitting  them  to  the  officers 
of  the  revenue  for  examination."     (18  Stat.  186.) 

Under  the  provisions  of  Title  II,  section  3,  of  the  Vol- 
stead Act  (41  Stat.  308),  intoxicating  liquors  can  not  be 
imported  without  a  permit  for  their  importation,  wliich 
may  be  obtained  from  the  Commissioner  of  Internal  Rev- 
enue upon  compliance  with  the  regulations  prescribed  by 
him.  Although  there  exists  no  prohibition  against  th«5  im- 
portation of  glass  bottles  as  such,  I  think  that  the  pro- 
hibition of  the  Volstead  Act  against  the  importation  of 
intoxicating  liquors  without  a  permit  applies  to  the  glass 
bottles  containing  them.  It  follows  that  intoxicating 
liquors  and  the  bottles  containing  them  are  dutiable  only 
when  imported  in  compliance  with  the  regulations  of  the 
Commissioner  of  Internal  Revenue. 

"  (2)  Does  the  illegal  importation  of  duty-free  merchan- 
dise constitute  a  fraud  upon  the  customs  revenue  within  the 
meaning  of  the  last  sentence  of  section  4  of  the  Act  of 
June  22,  1874,  and  can  awards  to  informers  be  made  based 
on  the  recovery  from  any  fines,  penalties,  or  forfeitures 
incurred  by  such  illegal  importation  of  free  merchandise?  " 

The  last  sentence  of  section  4  of  the  Act  of  June  22, 1874, 
reads  as  follows : 

"And  whenever  any  person  not  an  officer  of  the  United 
States  shall  furnish  to  a  district  attorney,  or  to  any  chief 
officer  of  the  customs,  original  information  concerning  any 
fraud  upon  the  cxistoms  revenue^  perpetrated  or  contem- 
plated, which  shall  lead  to  the  recovery  of  any  duties  with- 
held, or  of  any  fine,  penalty,  or  forfeiture  incurred,  whether 
by  importers  or  their  agents,  or  by  any  officer  or  person 
employed  in  the  customs  service,  such  compensation  may, 
on  such  recovery,  be  paid  to  such  person  so  furnishing 
information  as  shall  be  just  and  reasonable,  ncrt  exceeding 
in  any  case  the  sum  of  five  thousand  dollars;  which  com- 
pensation shall  be  paid,  under  the  direction  of  the  Secre- 
tary of  the  Treasury,  out  of  any  money  appropriated  for 
that  purpose."    (18  Stat.  186.) 

Under  the  terms  of  this  provision  compensation  is  to  be 
paid  to  persons  furnishing  original  information  of  a 
"  fraud  upon  the  customs  revenue  "  not  merely  where  such 
information  leads  to  the  recovery  of  duties  withheld,  but 
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also  whenever  it  leads  to  the  recovery  of  fines,  penalties, 
or  forfeitures  incurred  because  of  violations  of  the  cus- 
toms laws  other  than  the  withholding  of  duties.  Clearly, 
therefore,  a  "  fraud  upon  the  customs  revenue  "  is  com- 
mitted not  merely  where  pecuniary  damage  is  caused  to 
the  United  States  by  the  withholding  of  duties,  but  when- 
ever a  violation  of  the  customs  laws  is  committed  punish- 
able by  fine,  penalty,  or  forfeiture. 

The  provisions  of  the  customs  laws  with  regard  to  the 
importation  of  merchandise  are  equally  applicable  to  duty- 
free as  to  dutiable  goods,  and  where  such  provisions  are 
not  complied  with  the  goods  are  subject  to  forfeiture  under 
Bevised  Statutes,  section  3082.  {United  States  v.  Fifty 
Waltham  Watch  Movements,  13S)  Fed.  291 ;  Estes  v.  United 
States,  227  Fed.  818;  United  States  v.  Twenty-Five  Pic- 
tures, 260  Fed.  851;  Goldman  v.  United  States,  263  Fed. 
340.) 

I  am*  therefore  of  the  opinion  that  your  second  question 
should  be  answered  in  the  affirmative. 
BespectfuUy, 

A.  MITCHELL  PALMER. 

To  the  Secretary  or  the  Treasury. 


NAVAL  OFFICERS— RETIREMENT— PROMOTION. 

The  Act  of  August  5,  1882  (22  Stat.  286),  provides  that  no  officer 
of  the  Navy  shall  be  promoted  after  his  retirement,  and  hence 
section  1481  of  the  Revised  Statutes  is  thereby  repealed  to  the 
extent  that  it  conflicts  with  the  aforesaid  Act. 

The  Act  of  August  5,  1882,  supra,  applies  to  all  officers  irrespective 
of  the  time  when  they  entered  the  naval  service. 

Department  of  Justice, 

January  28, 1921. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  Sep-* 
tember  24,  1920,  requesting  an  expression  of  my  opinion 
upon  the  following  questions: 

"  Does  the  Act  of  5  August,  1882  (22  Stat.  286),  repeal 
so  much  of  the  Act  of  3  March,  1871  (16  Stat.  537),  em- 
bodied in  section  1481,  Bevised  Statutes,  as  authorizes  the 
promotion  to  the  grade  of  commodore  on  the  retired  list 
of  the  Navy  of  those  retired  staff  officers  who  have  com- 
pleted forty  years  from  their  entry  into  the  service  but 
who  had  not  actually  served  forty  years  before  their  re- 
tirement upon  attaining  the  age  of  sixty-two  years! 
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**  If  so,  does  such  repeal  operate  only  to  discontinue  the 
authority  for  the  promotion  on  the  retired  list  of  those 
staff  officers  who  entered  the  service  subsequent  to  5 
August,  1882,  the  date  of  the  approval  of  said  Act,  or  does 
it  also  bar  the  promotion  on  the  retired  list  of  those  staff 
officers  who  were  already  in  the  service  at  the  time  of  the 
approval  of  said  Act  of  5  August,  1882?" 

Revised  Statutes,  section  1481,  provides  that — 

"  Officers  of  the  Medical,  Pay,  and  Engineer  Corps, 
chaplains,  professors  of  mathematics,  and  constructors,  who 
shall  have  served  faithfully  for  forty-five  years  shall, 
when  retired,  have  the  relative  rank  of  commodore;  and 
officers  of  these  several  corps  who  have  been  or  shall  be 
retired  at  the  age  of  sixty-two  years,  before  having  served 
for  forty-five  years,  but  who  shall  have  served  faithfully 
until  retired,  shall,  on  the  completion  of  forty  years  from 
their  entry  into  the  service,  have  the  relative  rank  of 
commodore.^' 

The  Act  of  August  5,  1882  (22  Stat.  286),  provides 
that — 

"  Hereafter  there  shall  be  no  promotion  or  increase  of 
pay  in  the  retired  list  of  the  Navy,  but  the  rank  and  pay 
of  officers  on  the  retired  list  shall  be  the  same  that  they 
are  when  such  officers  shall  be  retired." 

The  latter  Act  expressly  declares  in  the  plainest  lan- 
guage that  no  officer  shall  be  promoted  after  his  retire- 
ment, thereby  repealing  Revised  Statutes,  section  1481,  to 
the  extent  that  it  conflicts  with  it.  The  Act  in  terms  ap- 
plies to  all  officers  irrespective  of  the  time  when  they  en- 
tered the  service,  and  a  construction  which  limited  its 
application  to  those  who  entered  the  service  subsequent 
to  its  passage  would  be  unwarranted  by  its  language  and 
contrary  to  the  construction  which  has  been  put  upon  the 
Act  by  your  Department  ever  since  its  enactment.  Con- 
gress had  the  power  to  make  such  a  statute  applicable  to 
officers  who  had  entered  the  service  before  its  passage 
(Crensha/w  v.  United  States,  134  U.  S.  99),  and  it  has 

clearly  done  so. 

Respectfully, 

A.  MITCHELL  PALMER, 

To  the  Secretabt  of  the  Navt. 
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RIGHT    OF    WAR    DEPARTMENT   TO    USE    CERTAIN    RADIO 

INVENTIONS. 

A  contract  of  license  under  certain  radio  patents  having  b<»en  en- 
tered Into  between  the  National  Radio  Telegraph  Company  and 
the  Secretary  of  the  Navy,  the  War  Department  may  avail  itself 
of  the  benefits  of  such  license. 

The  license  in  question  runs  for  the  full  unexpired  terms  of  the 
patents  under  which  the  license  is  granted. 

Department  of  Justice, 

Fehm<iry  4, 1921. 

Sir:  On  November  12,  1920,  you  requested  my  opinion 
as  to,  first,  whether  the  War  Department  could  avail  itself 
of  a  license  under  certain  radio  patents,  by  reason  of  a 
contract  of  license  entered  into  between  the  International 
Radio  Telegraph  Co.  and  the  Secretary  of  the  Navy ;  and, 
second,  as  to  whether  the  license  so  granted  was  for  the  life 
of  the  patents  or  for  a  more  limited  period. 

In  answer  to  the  first  question  it  is  my  opinion  that  the 
War  Department  may  avail  itself  of  the  benefits  of  the 
license  referred  to,  and  to  the  second  question  that  such 
license  runs  for  the  full  unexpired  terms  of  the  patents 
under  which  the  license  is  granted. 

Under  date  of  May  15,  1918,  the  United  States  acquired 
by  purchase  all  the  real  and  personal  property  of  the  Poul- 
sen  Wireless  Corp.  and  the  Federal  Telegraph  Co.,  which 
transaction  included  the  transfer  of  deeds  for  the  respec- 
tive companies'  numerous  radio  stations  and  also  assign- 
ments of  all  inventions,  patents,  etc.,  to  which  these  com- 
])anies  had  title.  The  instrument  of  sale  was  executed  on 
behalf  of  the  United  States  by  the  Secretary  of  the  Navy, 
and  the  respective  companies  by  their  proper  officers.  There 
can  be  no  doubt  but  that  the  sale  was  made  for  the  benefit 
of  the  United  States,  and  not  solely  for  the  Navy  Depart- 
ment.   The  agreement  itself  (par.  1,  p.  1)  reads  as  follows: 

"  Contract  of  three  parts  made  and  concluded  this  15th 
day  of  May,  1918,  by  and  between  the  Federal  Telegraph 
Company,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  California  with  its  principal  place  of 
business  located  in  the  City  of  San  Francisco,  California, 
party  of  the  first  part  (hereinafter  called  the  Federal  Com- 
pany) ;  The  Poulsen  Wireless  Corporation,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State 
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of  Arizona  with  its  principal  place  of  business  located  in 
the  City  of  San  Francisco,  California,  party  of  the  second 
part  (hereinafter  called  the  Poiilsen  Corporation) ;  and 
The  Unitki)  States  of  America,  represented  by  the  Secre- 
tary of  the  Navy,  party  of  the  third  part  (hereinafter  called 
the  Department)." 

We  think  there  can  be  no  doubt  that  whenever  a  head 
of  any  executive  department  of  the  Government  executes  a 
contract  on  behalf  of  the  United  States  the  benefits  of 
such  a  contract  are  not  limited  to  the  particular  depart- 
ment, but  inure  to  all  branches  of  the  Government  in  the 
absence  of  express  limitations  in  the  agreement.  The 
United  States  must,  in  the  nature  of  things,  act  through 
agents,  and  the  mere  fact  that  the  property  is  purchased 
by  the  Navy  Department  for  the  United  States,  the  Secre- 
tary of  the  Navy  being  the  agent  of  the  United  States 
actually  signing  the  agreement,  does  not,  without  more, 
cause  the  benefits  of  the  purchase  to  be  enjoyed  solely  by 
the  Navy  Department. 

On  the  5th  day  of  August,  1920,  the  Secretary  of  the 
Navy  executed  an  agreement,  on  behalf  of  the  United 
States,  licensing  the  International  Radio  Telegraph  Co., 
without  royalty,  to  make,  use,  and  sell  the  inventions  cov- 
ered by  the  patents  purchased  under  the  agreement  of  June 
15,  1918,  in  consideration  of  the  International  Company's 
granting  to  the  United  States  a  license,  without  royalty, 
to  make  and  have  made  on  its  behalf  for  its  own  use  cer- 
tain inventions  specifically  set  forth.  As  in  the  agreement 
previously  considered,  a  reading  of  the  first  paragraph 
plainly  identifies  the  parties,  to  wit:  The  International 
Radio  Telegraph  Co.,  party  of  the  first  pait,  and  the 
United  States  of  America,  by  the  Secretary  of  the  Navy, 
party  of  the  second  part.    This  license  agreement  reads 

as  follows: 

"agreement. 

"Agreement,  made  and  concluded  this  5th  day  of  August, 
1920,  by  and  between  the  International  Radio  Telegraph 
Company,  a  corporation  organized  under  the  laws  of  the 
State  of  Delaware,  and  having  its  office  and  principal  place 
of  business  at  Pittsburgh  in  the  State  of  Pennsylvania,  rep- 
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resented  by  its  Vice  President,  party  of  the  first  part  (here- 
inafter called  the  Company)  and  the  United  States  of 
America,  represented  by  the  Secretary  of  the  Navy,  party 
of  the  second  pail  (hereinafter  called  the  Department), 

''  Whereas,  the  Company,  a  strictly  American  organiza- 
tion with  United  States  citizens  as  officers  and  directors, 
is  desirous  of  conducting  a  radio  operating  and  material 
business  that  will  not  in  any  way  disadvantage  the  Depart- 
ment or  American  industry,  under  the  conditions  brought 
about  under  the  Joint  Resolution  of  the  Congress  of  the 
United  States  No.  48  to  regulate  radio  communication, 
approved  June  5,  1920,  and, 

"Whereas,  the  Department  now  owns  certain  Letters 
Patent  of  the  United  States  and  applications  for  patents 
and  certain  inventions  relating  primarily  to  the  radio 
art,  including  these  transferred  to  the  Department  by 
contract  of  May  15,  1918,  between  the  Federal  Telegraph 
Company,  Poulsen  Wireless  Corporation  and  the  Depart- 
ment, copy  appended.  Exhibit  *C,'  and  certain  Letters 
Patent,  applications  for  Letters  Patent,  inventions  and 
rights  to  certain  other  patents  relating  primarily  to  the 
radio  art  otherwise  acquired  (a  list  of  which  being  set 
forth  in  Exhibit  'A'  hereto  attached),  and 

"W^HEREAS,  the  Company  is  now  the  owner  of  certain 
Letters  Patent  and  applications  for  letters  Patent  relat- 
ing primarily  to  the  radio  art  (a  list  thereof  being  attached 
hereto  marked  'Exhibit  B'). 

"  Now,  THEREFORE,  THIS  AGREEMENT  WITNESSETH,  That  f  Or 

and  in  consideration  of  the  licenses  herein  mutually 
granted,  the  parties  have  agreed  and  do  hereby  agree  as 
follows : 

"The  Department  hereby  grants  the  Company  a  non- 
exclusive license,  without  royalty,  to  make,  use  and  sell  for 
the  purposes  and  to  the  extent  which  the  Department  has 
a  right  so  to  do,  the  inventions  covered  by  the  patents  and 
applications  for  patents  and  the  other  inventions  and  rights 
referred  to  in  Exhibit  '  A,'  to  the  full  end  of  the  term  for 
which  said  Letters  Patent  are  or  may  be  granted. 

**  The  Company  hereby  grants  to  the  Department  a  non- 
exclusive license,  without  royalty,  to  make  and  have  made 
on  its  behalf,  only  for  its  own  use  and  purposes,  under  the 
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^ons  brought  about  under  the  said  Joint  Resolution 
-^^^-   ^4:8^  the  inventions  covered  by  the  patents  referred  to  in 
^^^^^hibit  *  B,'  to  the  full  end  of  the  term  for  which  said  Let- 
I^atent  are  or  may  be  granted,  provided  that  the  right 
apparatus  embodying  such  inventions  shall  be  sub- 
J  ec*t;    t:c>  future  agreement  between  the  parties  hereto. 

T^he  license  herein  granted  by  the  respective  Licensors 
^^^*^    ^S'x*&nted  upon  the  express  condition  that  they  shall  not 

the  said  Licensors  or  either  of  them  liable  for  or  on 

of,  and  the  said  Licensors  hereby  disclaim  liability 

on  account  of,  claims  based  on  dispute  of  the  validity 

patents  under  which  said  licenses  or  either  of  them 

:K:mnted  or  on  other  grounds  of  any  nature  or  kind. 

either  party  to  this  agreement  will  transfer  to  any 

person  or  party  this  agreement,  or  any  interest  in  it, 

►t  that  the  company  may  extend  the  licenses  secured  to 

•eunder  to  the  Westinghouse  Electric  &  Manuf actur- 

^Dompany,  a  Pennsylvania  corporation  and  its  con- 

d  companies. 

\o  member  ot  or  delegate  to  Congress,  officer  of  the 

nor  any  person  holding  any  office  or  appointment 

T  the  Navy  Department  is  or  shall  be  admitted  to  any 

or  part  of  this  agreement  or  to  any  benefit  to  arise 

jfrom,  but  this  stipulation  so  far  as  it  relates  to  mem- 

of  or  delegates  to  Congress  shall  not  be  construed  to 

^ted  to  this  agreement,  it  being  made  with  an  incor- 

.ted  company. 

ln  Witness  Whereof,  the  respective  parties  hereto 
)  hereunto  set  their  hands  and  seals  the  day  and  year 
above  written. 
Signed  and  sealed  in  the  presence  of : 

"  The  International  Radio  Telegraph  Company, 
By  Calvert  Townley,  Vice  President. 
"  The  United  States, 
^^  By  F.  D.  Roosevelt,  as  Acting  Secretary  of  the  Navy, 

**  R.  E,  L. 
^  Graham  Egerton, 

"  Solicitor^ 
•*  As  to  F.  D.  Roosevelt, 

^Acting  Secretary  of  the  A^avy^ 
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A  valid  sale  or  disposal  of  Government  property  must  be 
authorized  by  statute,  so  that  the  action  of  the  Secretary 
of  the  Navy  in  granting  a  license  imder  patents  owned  by 
the  United  States  to  the  International  Company,  must  be 
based  upon  a  power  vested  in  him  by  congressional  enact- 
ment. 

By  joint  action  of  the  Senate  and  tlie  House  of  Repre- 
sentatives approved  May  10,  1918,  there  was  passed  a 
statute  entitled,  "An  Act  authorizing  the  President  during 
the  existing  emergency  to  sell  supplies,  materials,  equip- 
ment, or  other  property,  heretofore  or  hereafter  purchased, 
acquired,  or  manufactured  by  the  United  States,  in  con- 
nection with,  or  incidental  to  the  prosecution  of  the  war 
wliich  provided: 

"That  during  tlie  existing  emergency  the  President  be, 
and  he  hereby  is,  authorized,  in  his  discretion,  and  upon 
such  terms  as  he  shall  deem  expedient,  through  the  head  of 
any  executive  department,  to  sell  any  supplies,  materials, 
equipment  or  other  property  heretofore  or  hereafter  pur- 
chased, acquired  or  manufactured  by  the  United  States  in 
connection  with,  or  incidental  to,  the  prosecution  of  the 
war,  to  any  person,  partnership,  association  or  corporation, 
or  to  any  foreign  State  or  Government  engaged  in  war, 
against  anv  Government  w  itli  w  hich  the  United  States  is  at 
war;  and  any  moneys  received  by  the  United  States  as  the 
])roceeds  of  any  such  sale  shall  be  covered  into  the  Treas- 
ury of  i\\^  United  States  and  a  full  report  of  the  same  shall 
be  fortlnvith  submitted  to  Congress/'     (40  Stat.  548.) 

By  virtue  of  this  statute  the  President  is  given  the  au- 
thority to  sell  through  the  head  of  any  executive  depart- 
ment "  property ''  and  such  sale  shall  be  "  u[)on  such  terms 
as  he  may  deem  expedient." 

A  license  to  make,  use,  and  sell  under  a  patent  is,  of 
course,  property  and  a  mutual  exchange  of  licenses  from 
the  United  States  to  the  International  Comj^any  is  a  sale  of 
the  license,  which  certainly  falls  within  the  broad  power  of 
sale  conferred  by  the  statute  "  upon  such  terms  as  he  may 
deem  expedient."  That  the  acquisition  by  the  United 
States  of  the  patents  under  the  agreement  of  May  15,  1918 
{supra)   was  a  purchase  of  "supplies,  materials,  equip- 
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:ient,  or  other  property  heretofore  or  hereafter  purchased, 
cquired,  or  manufactured  by  the  United  States  in  connec- 
ion  or  incidental  to  the  prosecution  of  the  war  "  as  con- 
emplated  by  the  statute  approved  May  10, 1918|  (40  Stat. 
48)  is  thought  clear  and  undeniable. 

The  purchase  of  patents  from  the  Poulsen  Company  and 
he  Federal  Company  being,  as  I  have  held,  a  purchase  by 
he  United  States,  and  the  license  obtained  from  the  Inter- 
lational  Company  being  in  favor  of  the  United  States,  it 
s  my  opinion  that  the  War  Department  may  avail  itself  of 
he  benefits  of  the  license  in  question. 

The  second  query  is  whether  or  not  the  license  granted 
>y  the  International  Radio  Co.  to  the  United  States  is  for 
ihe  whole  term  of  the  patents,  or  for  a  more  limited  period. 
This  uncertainty  as  to  the  length  of  time  to  which  the  li- 
cense extends  has  its  foundation,  no  doubt,  in  paragraph  4, 
page  2  of  the  contract  of  license,  which  reads  as  follows : 

"  The  Company  hereby  grants  to  the  Department  a  non- 
exclusive license,  without  royalty,  to  make  and  have  made 
on  its  behalf,  only  for  its  own  use  and  purposes,  under  the 
conditions  brought  about  imder  the  said  Joint  Resolution 
ffo.  48,  the  inventions  covered  by  the  patents  referred  to  in 
Exhibit '  B,'  to  the  full  end  of  the  term  for  which  said  Let- 
^rs  Patent  are  or  may  be  granted,  provided  that  the  right 
o  sell  apparatus  embodying  such  inventions  shall  be  sub- 
ect  to  future  agreement  between  the  parties  hereto." 

Joint  Resolution  48  was  passed  authorizing  the  Secre- 
ary  of  the  Navy  to  handle  at  the  Government  radio  sta- 
ions  press  messages  and  private  commercial  messages  un- 
ler  certain  circumstances,  and  was  to  relieve  the  general 
vireless  situation  (41  Stat.  1061) : 

^^  Resolved  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  assembled^  That  all  land, 
ship,  and  airship  radio  stations,  and  all  apparatus  therein 
owned  by  the  TJnited  States  may  be  used  by  it  for  receiving 
and  transmitting  messages  relating  to  Government  business, 
compass  reports,  and  the  safety  of  ships. 

"  Sec.  2.  That  the  Secretary  of  the  Navy  is  hereby  author- 
ized, under  terms  and  conditions'and  at  rates  prescribed  by 
him,  which  rates  shall  be  just  and  reasonable,  and  which, 
upon  complaint,  shall  be  subject  to  review  and  revision 
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by  the  Interstate  Commerce  Commission,  to  use  all  radio 
stations  and  apparatus,  wherever  located,  owned  by  the 
United  States  and  under  the  control  of  the  Navy  De- 
partment— (a)  for  the  reception  and  transmission  of  press 
messages  offered  by  any  newspaper  published  in  the  United 
States,  its  Territories  or  possessions,  or  published  by  citi- 
zens of  the  United  States  in  foreign  countries,  or  by  any 
press  association  of  the  United  States,  and  (b)  for  the  re- 
ception and  transmission  of  private  commercial  messages : 
Provided^  That  the  rates  fixed  for  the  reception  and  trans- 
mission of  commercial  messages,  other  than  press  messages, 
shall  not  be  less  than  the  rates  charged  by  privately  owned 
and  operated  stations  for  like  messages  and  service:  Pro- 
vided further^  That  the  right  to  use  such  stations  for  any 
of  the  purposes  named  in  this  section  shall  terminate  and 
cease  as  between  any  countries  or  localities  or  between  any 
locality  and  privately  operated  ships,  whenever  privately 
owned  and  operated  stations  are  capable  of  meeting  the 
normal  communication  requirements  between  such  countries 
or  localities  or  between  any  locality  and  privately  operated 
ships,  and  the  Secretary  of  Commerce  shall  have  notified 
the  Secretary  of  the  Navy  thereof,  and  all  rights  conferred 
by  this  section  shall  terminate  and  cease  in  any  event  two 
years  from  the  date  this  resolution  takes  effect. 

"Sec.  3.  That  all  stations  owned  and  operated  by  the 
Government,  except  as  herein  otherwise  provided,  shall  be 
used  and  operated  in  accordance  with  the  provisions  of  the 
Act  of  Congress  entitled  ^An  Act  to  regulate  radio  com- 
munication,' approved  August  13,  1912." 

This  Act  also  provided  that  two  years  from  the  date  of 
its  passage,  namely,  June  5, 1920,  all  rights  conferred  under 
section  2  of  the  Act  should  cease  and  terminate. 

The  view  I  take  of  this  reference  in  the  license  contract 
to  Joint  Resolution  48  is  that  in  so  far  as  that  resolution 
grants  to  the  Navy  Department  certain  specific  uses  to 
which  its  stations  may  be  utilized,  it  is  applicable  to  the 
license  given  the  Government  by  the  International  Radio 
Co.  However,  the  limitation  of  this  Resolution  48  to  a 
period  of  two  years  from  its  date  of  passage  does  not  limit 
the   general   license   given   the   Government.     In   other 


The  Secret ary  of  War.  415 

words,  after  two  years  have  elapsed,  the  Government  is, 
under  this  license,  able  to  make  and  have  made  for  it  on  its 
behalf  and  for  its  own  use  and  purposes  the  inventions  set 
forth  in  the  agreement  to  the  full  end  of  the  term  for  which 
said  Letters  Patent  are  or  may  be  granted. 
Respectfully, 

A.  MITCHELL  PALMER. 
To  THE  Secretary  of  War. 


GOVERNMENT   CONTRACT   FOR   THEJ   PRODUCTION   OF 

GLACIAL  ACETIC  ACID. 

The  contract  herein  set  forth,  which  was  entered  into  between  the 
Government  and  the  American  Electro  Products  Company  for  the 
erection  and  operation  of  a  plant  for  the  production  of  glacial 
acetic  acid,  is  on  its  face  legal;  but  if,  in  the  opinion  of  the 
Secretary  of  War,  the  situation  of  the  parties  is  such  that  en- 
forcement of  said  contract  according  to  its  letter  would  be  un- 
conscionable, and  a  satisfactory  adjustment  can  not  be  made,  the 
matter  should  be  settled  by  the  court. 

Department  op  Justice, 

February  4, 1921. 

Sir:  You  have  requested  my  opinion  as  to  the  legality 
of  a  certain  contract  between  the  Government  and  the 
American  Electro  Products  Co.  for  the  erection  and  opera- 
tion of  a  plant  for  the  production  of  glacial  acetic  acid. 

The  contract  is  dated  February  28, 1918,  is  duly  executed 
by  the  contracting  company,  is  executed  on  behalf  of  the 
United  States  by  A.  C.  Downey,  Signal  Corps,  United 
States  Army,  as  the  contracting  officer,  and  is  approved  by 
the  Chief  Signal  Officer  of  the  United  States  Army. 

The  substance  of  the  material  provisions  of  the  contract 
is  as  follows : 

"  The  contractor  was  to  erect  within  nine  months  at  a 
designated  place  in  Canada  a  plant  of  certain  specified 
capacity  for  the  production  of  glacial  acetic  acid.  The 
estimated  cost  of  the  plant  was  $1,600,000.  The  entire  out- 
put of  acid  up  to  18,000  short  tons  was  to  be  sold  to,  re- 
ceived and  paid  for,  by  the  United  States,  which  had  the 
option  of  taking  more  of  the  acid  if  desired* 
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'•  The  Government  was  to  advance  to  the  contractor  the 
cost  of  construction  and  equipment  of  the  phmt,  estimated 
at  $1,500,000,  but  such  advance  was  not  to  exceed  30  per 
cent  of  the  total  purchase  price  of  the  supplies  contracted 
for.  The  contractor  was  to  repay  to  the  Government  the 
amount  of  such  advance  with  interest  and  give  certain 
specified  colhiteral  as  security  for  such  repayment.  The 
(lovernment  was  authorized  to  de<luct  from  all  payments 
to  the  contractor  for  acid  delivered  an  amount  equal  to 
0.08e33  cent  per  pound  plus  a  charge  for  interest  on  said 
advance,  which  deductions  were  to  be  applied  in  cancella- 
tion of  the  advance  made  by  the  Government  and  interest 
thereon. 

"  For  the  first  9,000  tons  delivered  the  Government  was 
to  pay  the  cost  of  manufacture  plus  a  profit  of  0.01112 
cents  per  i)ound,  and  plus  an  allowance  for  amortization  at 
the  rate  of  0.0833  cents  i)er  pound,  which  latter  item  was 
to  cover  the  entire  cost  of  construction  and  equipment  of 
the  plant  except  interest.  For  amounts  delivered  after 
the  first  9,000  tons  the  (Jovernment  was  to  pay  the  cost  of 
manufacture  plus  a  profit  of  IfV  cents  per  pound,  such  cost 
to  be  determined  by  the  (lovcrnment's  accounting  officer. 

"  If  under  the  foregoing  provisions  the  Government  did 
not  obtain  repayments  of  the  total  amount  of  the  advance 
with  interest  due,  or  if  the  contractor  should  not  furnish 
tlie  (fovernment  the  supplies  in  full  or  in  part,  as  provided 
in  the  contract,  the  contractor  agreed  to  return  to  the  Gov- 
ernment on  demand  any  balance  of  said  advance  after  de- 
ducting the  total  of  any  repayments  made,  together  with 
all  liquidated  accounts  that  might  have  been  due  and 
owing  from  the  Government  to  the  contractor. 

"If  the  Government  terminated  the  contract  for  any 
reason  other  than  for  a  default  on  the  part  of  the  con- 
tractor, the  Chief  Signal  Officer  of  the  U.  8.  Army  was 
to  determine  {a)  the  amount  of  all  advances  made  by  the 
(Jovernment  and  not  repaid  at  the  date  of  such  termination, 
together  with  such  other  amounts,  if  any  then  due  by  the 
contractor  to  the  Government;  (ft)  the  amount  represent- 
ing the  liquidation  of  the  just  claims  of  the  contractor 
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against  the  Government  having  regard  to  the  contractor's 
right  to  manufacture  and  deliver  the  material  contracted 
for  and  the  prior  termination  of  the  contract  by  the  Gov- 
ernment. If  upon  determination  a  general  balance  was 
found  to  be  due  from  the  contractor  to  the  Government  the 
contractor  was  to  repay  such  amount  of  balance  of  said 
advance  as  should  be  due,  with  interest. 

"The  Government  agreed,  as  part  of  the  cost  of  the 
plant,  to  pay  the  contractor  $75,000  for  technical  oversight 
and  supervision  of  the  erection  and  equipment  of  the  plant 
by  the  general  officers  of  the  contractor  during  the  period 
of  construction. 

"  Coal  was  to  be  supplied  by  the  Government,  if  neces- 
sary, at  $9  per  ton,  and  if  the  price  of  coal  exceeded  that 
amount  per  ton  the  additional  price  was  to  be  charged  and 
paid  as  an  additional  cost  of  manufacture. 

"  The  Government  was  to  furnish  the  necessary  tank  cars 
and  steel  drums  for  shipping  the  materials. 

"  In  the  event  of  failure  of  the  contractor  to  comply  with 
the  terms  of  the  contract  it  could  be  terminated  by  the  Gov- 
ernment upon  written  notice.  Upon  such  termination  the 
Government  had  the  right  to  take  over  the  plant  and  oper- 
ate it,  in  which  event  it  was  to  pay  the  contractor  a  reason- 
able rental.  The  Government  had  the  right  to  terminate 
the  contract  upon  written  notice  after  9,000  tons  of  acid 
had  been  delivered." 

The  contract  recites  that  the  contracting  officer  acted 
under  your  direction  in  executing  the  contract,  and  as  there 
is  no  suggestion  from  you  to  the  contrary  I  assume  that  he 
was  authorized  to  execute  it  on  behalf  of  the  United  States. 

The  object  of  the  contract  was  to  secure  as  quickly  as 
possible  supplies  needed  by  the  Government  in  the  prosecu- 
tion of  the  war.  The  contract  provides  that  in  order  to 
expedite  the  delivery  of  the  material  contracted  for,  the 
Government  was  to  advance  to  the  contractor  such  amount 
as  should  be  required  to  meet  the  capital  expenditure  to  be 
made  by  the  contractor,  estimated  at  $1,500,000,  but  not 
to  exceed  30  per  cent  of  the  total  purchase  price  of  the 
materials  contracted  for.   This  provision  was  in  conformity 
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with  section  5  of  the  Act  of  October  6, 1917  (40  Stat.  383), 
which  provides  as  follows: 

"That  the  Secretary  of  War  and  the  Secretary  of  the 
Navy  are  authorized,  during  the  period  of  the  existing 
emergency,  from  appropriations  available  therefor  to  ad- 
vance payments  to  contractors  for  supplies  for  their  resi>ec- 
tive  departments  in  amounts  not  exceeding  thirty  per 
centum  of  the  contract  price  of  such  supplies:  Prov^ided^ 
That  such  advances  shall  be  made  upon  such  terms  as  the 
Secretary  of  War  and  the  Secretary  of  the  Navy,  respec- 
tively, shall  prescribe  and  they  shall  require  adequate 
security  for  the  protection  of  the  Government  for  the 
payments  so  made." 

In  conformity  with  the  requirement  of  this  statute  the 
contract  also  contained  a  provision  for  the  giving  by  the 
contractor  of  collateral  security  for  the  advance  to  be  made 
by  the  Government. 

I  am  not  advised  of  the  market  price  of  glacial  acetic 
acid  at  the  time  of  the  execution  of  the  contract,  but,  from 
a  memorandum  of  an  auditor  of  the  Air  Service  Section  of 
the  War  Department,  transmitted  with  your  letter,  it  ap- 
pears that  the  market  value  of  such  acid  in  January,  1918, 
was  34  cents  per  pound,  and  in  July,  1918,  was  40  cents  per 
pound.  From  computations  which  may  be  made  from  the 
figures  given  in  the  contract  it  appears  that  if  the  contract 
should  be  fully  performed  and  the  Government  should  re- 
ceive the  18,000  tons  or  36,000,000  pounds  of  acid  con- 
tracted for,  the  cost  to  the  Government  for  the  first 
18,000,000  pounds  delivered  would  be  approximately  20 
cents  per  poimd,  and  for  the  next  18,000,000  pounds  would 
be  at  cost,  plus  1^  cents  per  pound.  The  prices  agreed  to 
be  paid  for  the  supplies  would  appear,  therefore,  to  be  less 
than  the  market  price. 

While  the  terms  of  this  contract,  in  the  light  of  the  prac- 
tical termination  of  the  war  in  November,  1918,  may  be 
considered,  from  the  Government's  viewpoint  as  unwise, 
improvident,  and  even  unconscionable,  still,  the  contract 
on  its  face  is  legal  and  you  do  not  call  attention  to  any 
claim  of  misrepresentation,  fraud,  or  mistake  as  to  its  for- 
mation.    Whether  or  not  the  contract  may  be  enforced 
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stricrtly  according  to  its  terms  is  an  open  question.  It  was 
said  by  Mr.  Justice  Swayne  in  Scott  v.  United  States  (12 
Wall.  443,  445) : 

"If  a  contract  be  unreasonable  and  unconscionable,  but 
not  void  for  fraud,  a  court  of  law  will  give  to  the  party 
who  sues  for  its  breach  damages,  not  according  to  its  letter, 
but  only  such  as  he  is  equitably'  entitled  to." 

In  Hu^ne  \.  United  States  (132  U.  S.  406,  412),  quoting 
an  English  authority,  it  was  said : 

" '  Though  in  contracts  the  very  sum  specified  and  agreed 
on  is  usually  given,  yet  if  there  are  circumstances  of  hard- 
ship, fraud  or  deceit,  though  not  sufficient  to  invalidate  the 
contract,  the  jury  may  consider  of  them  and  proportionate 
and  mitigate  the  damages  accordingly.'" 

The  answer  to  this  question,  if,  in  your  opinion,  the  situ- 
ation of  the  parties  is  such  that  enforcement  of  the  contract 
according  to  its  letter  would  be  unconscionable,  and  a  satis- 
factory adjustment  can  not  be  made,  is  for  the  court. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  of  War. 


LIQUOR  IN  TRANSIT  THROUGH  THE   UNITED  STATES 
DESTINED  FOR  FOREIGN  COUNTRIES. 

The  NatioDal  Prohibition  Act  applies  to  aU  the  territory  of  the 
UnUed  States  that  is  not  otherwise  excepted  from  its  operation, 
and  extends  to  all  waters  within  its  territorial  limits,  including 
a  marine  league  from  the  shore. 

The  National  Prohibition  Act  prohibits  in  transit  shipments  of  in- 
toxicating liquors  for  beverage  purposes  touching  at  the  iwrts  of 
or  moving  through  the  United  States,  though  same  originate  in 
and  are  destined  to  foreign  countries. 

The  provisions  of  section  3005  of  the  Revised  Statutes  do  not  apply 
to  intoxicating  liquors  for  beverage  purposes. 

Department  or  Justice, 

February  4, 103L 

Sir:  This  will  acknowledge  receipt  of  your  request  for 

an  opinion  as  to  whether  the  Eighteenth  Amendment  to  the 

Constitution  and  the  National  Prohibition  Act  prohibit  or 

affect  in  any  way  "  in  transit  "  shipments  of  liquor  for  bev- 
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erage  purposes  touching  at  the  ports  of  or  moving  through 
the  United  States  when  originating  in  and  destined  to  for- 
eign countries  under  the  provisions  of  section  3005  of  the 
Revised  Statutes  as  amended  by  the  Act  of  May  21,  1900 
(31  Stat.  181). 

Section  3005,  Eevised  Statutes,  as  amended  is  as  follows : 

"All  merchandise  arriving  at  any  port  of  the  United 
States  destined  for  any  foreign  country  may  be  entered  at 
the  custom-house,  and  conveyed,  in  transit,  through  the 
territory  of  the  United  States,  without  the  payment  of 
duties,  under  such  regulations  as  to  examination  and  trans- 
portation as  the  Secretary  of  the  Treasury  may  prescribe." 

Section  3  of  Title  II  of  the  National  Prohibition  Act 
(41  Stat.  308)  provides: 

"  No  person  shall  on  or  after  the  date  when  the  eight- 
eenth amendment  to  the  Constitution  of  the  United  States 
goes  into  effect,  manufacture,  sell,  barter,  transport,  import, 
export,  deliver,  furnish  or  possess  any  intoxicating  liquor 
except  as  authorized  in  this  Act    *     *     *." 

By  virtue  of  this  provision  any  and  all  dealings  in  intoxi- 
cating liquors  for  beverage  purposes  within  the  jurisdiction 
of  the  United  States  arc  prohibited,  except  in  so  far  as 
authority  therefor  may  be  found  elsewhere  in  the  Act. 
Nowhere  therein  is  transportation  for  beverage  purposes 
authorized;  except  that  the  prohibitions  of  section  20  of 
Title  III  (41  Stat.  322),  which  prohibits  the  importation 
or  introduction  into  and  the  manufacture,  sale,  transpor- 
tation, etc.,  within  the  Canal  Zone,  are  made  inapplicable 
to  liquor  in  transit  through  the  Panama  Canal  or  on  the 
Panama  Railroad.  By  expressly  excepting  transportation 
through  the  Panama  Canal  and  on  the  Panama  Railroad  it 
is  to  be  assumed  that  Congress  intended  that  transportation 
elsewhere  should  be  prohibited. 

By  viii:ue  of  section  33  of  Title  II  (41  Stat.  317),  the 
possession  of  liquor  for  beverage  purposes  is  permitted  in 
the  home,  provided  same  is  for  the  personal  consumption 
only  of  the  owner  thereof  and  his  family  and  bona  fide 
guests.  No  other  possession  for  beverage  purposes  being 
authorized,  no  other  possession  is  lawful. 

In  the  absence  of  express  authorization,  in  order  to  arrive 
at  the  conclusion  that  liquor  for  beverage  purposes  arriv- 
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any  port  of  the  United  States  destined  for  any  for- 
^Duntry  may  be  entered  at  the  customhouse  and  con- 
»    in  transit,  through  the  territory  of  the  Ignited 
*  ^  it  would  be  necessary  to  hold  either  that  such  liquor 
5n  transit  is  neither  possessed  nor  transported  within 
nited  States,  or  that  the  Prohibition  Act  does  not 
to  liquor  not  intended  for  beverage  consumption 
■m  the  United  States.    Neither  of  these  positions  is 
Xe.    The  word  transport  as  used  in  the  Act  must  be 
^»ied  to  have  its  usual  meaning,  viz,  to  carry  or  to 
-  j^  from  one  place  to  another,  the  taking  up  of  persons 
^^perty  at  some  point  and  putting  them  down  at  an- 
{Gloucester  Ferry  Co,  v.  Pennsylvania^  114  U.  S. 
5  and  whether  the  possession  during  transportation  be 
^  carrier  (which  I  think  it  is)  or  in  the  owner,  both 
portation  and  possession  are  within  the  territory  of 
nited  States.    In  the  second  place  the  Act  is  not  in 
3  limited  to  liquor  intended  for  beverage  purposes 
n  the  United  States.     By  section  1  of  Title  II   (41 
--    307)  "liquor"  and  "intoxicating  liquor"  are  defined 
elude  any  liquors  containing  over  one-half  of  1  per 
of  alcohol  by  volume  which  are  fit  for  beverage  pur- 
;  and  by  section  2  the  manufacture,  sale,  etc.,  of  such 
^^Drs  are  prohibited  except  as  authorized,  regardless  of 
^lace  where  they  are  intended  to  be  consumed.    This  is 
^ous  from  the  prohibition  upon  their  exportation, 
aving  arrived  at  the  conclusion  that  liquor  in  transit 
^ough  the  United  States  would  be  both  transported  and 
in  violation  of  the  National  Prohibition  Act,  it 
Hot  necessary  for  the  purposes  of  this  opinion  to  deter- 
ine  whether  the  procedure  established  by  section  3005, 
vised  Statutes,  would  involve  either  prohibited  impor- 
tation or  exportation. 

The  National  Prohibition  Act  applies  to  all  the  territory 
^i^f  the  United  States  that  is  not  otherwise  excepted  from 
its  operation,  and  extends  to  all  waters  within  its  terri- 
^rial  limits,  including  a  marine  league  from  the  shore; 
>7ithin  those  waters  the  manufacture,  sale,  transportation, 
|>o6session,  etc.,  is  prohibited. 

My  conclusion  therefore  is  that  the  provisions  of  sec- 
tion 8005,  Revised  Statutes,  do  not  apply  to  intoxicating 
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liquors  for  beverage  purposes,  and  that  the  National  Pro- 
hibition Act  prohibits  ^'  in  transit "  shipments  of  such 
liquors  touching  at  the  ports  of  or  moving  through  the 
United  States,  though  same  originate  in  and  are  destined 
to  foreign  countries. 
Respectfully, 

FRANK  K.  NEBEKER, 

Acting  Attorney  General. 
To  the  Secretary  of  the  Treasury. 


VIRGIN  ISLANDS— KNFOROBMBNT  OP  LIQUOR  LAWS- 

The  collector  of  customs  at  St.  Thomas,  Virgin  Islands,  is  charged 
with  the  enforcement  of  such  local  laws  of  the  Virgin  Islands  as 
are  within  the  scope  of  his  duty  as  such  collector,  provided  such 
laws  are  compatible  with  the  provisions  of  the  Eighteenth  Amend- 
ment to  the  Constitution,  but  where  no  duty  is  imposed  upon  him 
by  a  positive  and  valid  law  or  regulations  of  the  Virgin  Islands, 
or  of  the  Congress  of  the  United  States,  he  is  charged  with  no 
responsibility  with  respect  to  the  enforcement  of  the  Eighteenth 
Amendment 

Department  or  Justice, 

February  4,  1921. 

Sir  :  This  will  rei)ly  to  your  letter  inquiring  whether,  in 
the  absence  of  congressional  legislation  for  enforcing  the 
Eighteenth  Amendment  to  the  Constitution  of  the  United 
States  in  the  Virgin  Islands,  the  Treasury  Department, 
acting  through  its  collector  of  customs  at  St.  Thomas,  is 
charged  in  any  way  with  the  responsibility  of  enforcing 
the  amendment  with  respect  to  importations  and  exporta- 
tions  of  intoxicating  liquors  into  and  from  the  Virgin 
Islands;  and,  if  so,  the  extent  of  such  responsibility  and 
the  means  of  carrying  same  into  effect. 

As  was  stated  in  the  opinion  of  the  Acting  Attorney 
General,  dated  June  24, 1920  (32  Op.  258),  the  Eighteenth 
Amendment  applies  to  the  insular  possessions  of  the  United 
States  and  is  self -executing  in  so  far  as  it  makes  unlawful 
the  acts  specified  therein ;  it  therefore  prohibits  the  impor- 
tation of  intoxicating  liquors  into  the  Virgin  Islands  ior 
beverage  purposes.  It  was  also  stated  in  that  opinion  that 
the  Volstead  Act  does  not  apply  to  the  Virgin  Islands,  this 
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conclusion  being  in  accordance  with  an  opinion  of  the  At- 
torney General,  dated  May  26,  1917  (31  Op.  118). 

In  an  Act  to  provide  temporary  government  for  the 
Virgin  Islands,  approved  March  3,  1917  (39  Stat.  1132), 
it  was  provided : 

"  Sec.  1.  That,  except  as  hereinafter  provided,  all  mili- 
tary, civil,  and  judicial  powers  necessary  to  govern  the 
West  Indian  Islands  acquired  from  Denmark  shall  be 
vested  in  a  governor  and  in  such  person  or  persons  as  the 
President  may  appoint,  and  shall  be  exercised  in  such  man- 
ner as  the  President  shall  direct  until  Congress  shall  pro- 
vide for  the  government  of  said  islands :    ♦    ♦    ♦ 

"  Sec.  2.  That  until  Congress  shall  otherwise  provide,  in 
so  far  as  compatible  with  the  changed  sovereignty  and  not 
in  conflict  with  the  provisions  of  this  Act,  the  laws  regu- 
lating elections  and  the  electoral  franchise  *  *  *,  and 
the  other  local  laws,  in  force  and  effect  in  said  islands  on 
the  seventeenth  day  of  January,  nineteen  hundred  and 
seventeen,  shall  remain  in  force  and  effect  in  said  islands, 
and  the  same  shall  be  administered  by  the  civil  officials  and 
through  the  local  judicial  tribunals  established  in  said 
islands,  respectively;  and  the  orders,  judgments,  and  de- 
crees of  said  judicial  tribunals  shall  be  duly  enforced. 
With  the  approval  of  the  President,  or  under  such  rules 
and  regulations  as  the  President  may  prescribe,  any  of  said 
laws  may  be  repealed,  altered,  or  amended  by  the  colonial 
council  having  jurisdiction.  The  jurisdiction  of  the  judi- 
cial tribunals  of  said  islands  shall  extend  to  all  judicial 
proceedings  and  controversies  in  said  islands  to  which  the 
United  States  or  any  citizen  thereof  may  be  a  party.    *    *    ♦ 

"  Sec.  4.  That  until  Congress  shall  otherwise  provide 
all  laws  now  imposing  taxes  in  the  said  West  Indian 
Islands,  including  the  customs  laws  and  regulations,  shall, 
in  so  far  as  compatible  with  the  changed  sovereignty  and 
not  otherwise  herein  provided,  continue  in  force  and  effect, 
except  that  articles  the  growth,  product,  or  manufacture 
of  the  United  States  shall  be  admitted  there  free  of 
duty:   •     ♦    ♦.'' 

The  effect  of  the  Eighteenth  Amendment  was  to  nullify 
and  render  unconstitutional  anj'  laws  of  the  Virgin  Islands 
not  compatible  with  its  provisions ;  and  if  such  laws  there 
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be,  the  Treasury  Department  is  charged  with  no  res|x>nsi- 
bility  for  their  enforcement.  With  this  exception  the  col- 
lector of  customs  is,  within  the  scope  of  his  duty  as  such 
collector,  charged  with  the  enforcement  of  the  local  laws 
of  the  Virgin  Islands.  But  where  no  duty  is  imposed  upon 
him  by  a  positive  and  valid  law  or  regulations  of  the  Vir- 
gin Islands,  or  of  the  Congress  of  the  United  States,  he  is 
charged  with  no  responsibility  with  respect  to  the  enforce- 
ment of  the  Eighteenth  Amendment. 
Kespectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  or  the  Treasury. 


UETIKEMENT  ACT— EMPLOYEE  ON  LEAVE  WITHOUT  PAT. 

All  employee  borne  on  the  rolls  of  the  War  Department,  who  was  on 
leave  of  absence  without  i>tiy  when  the  Retirement  Act  liecame 
effective  and  who  Immediately  j)rlor  to  that  time  had  lK^en  on 
such  leave  for  more  than  one  year,  was  In  the  classified  civil 
service  at  the  effec*tiv(  date  of  said  Act. 

The  head  of  a  department  has  the  right  to  grant  to  an  employee 
in  the  classified  civil  service  leave  of  absence  without  pay  for 
a  longer  i)eriod  thiin  one  year;  and  such  right  can  be  restricted 
only  by  statute  or  by  Executive  order. 

Department  of  Justice, 

Fehniary  25, 1921. 

Sir:  I  bo<r  <o  acknowledge  receipt  of  your  letter  of  De- 
cember 4,  19*20,  requesting  an  expression  of  my  opinion 
upon  the  question  whether  Ann  R.  Heth  was  in  the  classi- 
fied civil  service  of  the  United  States  at  the  time  the  Re- 
tirement Act  of  May  22,  1920  (41  Stat.  614),  became  ef- 
fective. 

It  apjiears  that  Miss  Heth  entered  the  Government  serv- 
ice in  1895,  was  classified  with  her  position  in  1896,  served 
in  the  Post  Office  Department  until  1899,  when  she  was 
transferred  to  the  War  Department,  where  she  served  until 
she  was  dropped  from  the  rolls.  After  July  12,  1918,  she 
performed  no  active  duties,  but  was  absent  on  leave,  ex- 
tended from  time  to  time  without  pay  on  account  of  sick- 
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ness,  until  August  20, 1920,  when  she  was  dropped  from  the 
rolls. 

I  am  of  the  opinion  that,  under  these  circumstances,  your 
question  must  be  answered  in  the  affirmative.  The  law  has 
always  recognized  a  distinction  between  an  absolute  separa- 
tion from  the  service  and  leave  of  absence  without  pay. 
In  regard  to  the  latter,  the  United  States  Supreme  Court 
has  said  in  Urdted  Stages  v.  Murray^  100  U.  S.  536 : 

"While  under  the  regulations  oT  the  department  an  em- 
ploye is  not  entitled  to  a  leave  of  absence  with  pay  for  more 
than  thirty  days  in  any  one  year,  there  is  nothing  to  pi'e- 
vent  the  Secretary  from  putting  him  on  furlough  without 
pay  at  any  time,  if  the  exigencies  of  the  service  require  it. 
He  may  be  dismissed  absolutely,  and  it  is  difficult  to  see 
why,  if  this  can  be  done,  he  may  not  be  furloughed  without 
pay,  which  is  in  effect  a  partial  dismissal.  If  he  desires  to 
be  free  from  all  obligations  to  serve  in  the  future,  he  may 
resign;  but  if  he  permits  his  name  to  continue  on  the 
rolls,  it  must  be  on  such  terms  as  are  imposed  by  the  de- 
l>artment."  (Followed  in  StiUing  v.  United  States^  41  Ct. 
Clms.  61 ;  Small^  Executor  v.  United  States^  45  Ct.  Clms. 
13;  Wheelock  v.  United  States,  46  Ct.  Clms.  1;  21  Op. 
318.) 

Prior  to  that  decision  it  had  been  held  by  the  Court  of 
Claims  in  Sleigh  v.  United  States^  9  Ct.  Clms,  369,  that  an 
employee  was  entitled  to  compensation  as  long  as  his  name 
was  borne  on  the  rolls  of  his  department  even  though  he 
was  disabled  from  performing  his  duties,  and  that  in  the 
absence  of  express  law  or  regulation  the  only  way  in  which 
his  compensation  could  be  stopped  was  by  removing  him. 
(Followed  in  Reinhard  v.  United  States,  10  Ct.  Clms.  282, 
where  the  employee  was  on  leave  of  absence  l\ot  occasioned 
by  illness.) 

Thereafter  the  Act  of  March  3, 1883,  was  passed,  section 
4  of  which  provided  that — 

"All  absence  from  the  departments  on  the  part  of  said 
clerks  or  other  employees,  in  excess  of  such  leave  of  ab- 
sence as  may  be  granted  by  the  heads  thereof,  which  shall 
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not  exceed  thirty  days  in  one  year,  except  in  case  of  sick- 
ness, shall  be  without  pay."     (22  Stat.  563.) 

In  Ohisolm  v.  United  States^  27  Ct.  Clms.  94,  the  court 
said  that  this  statute  was  ''  simply  one  of  limitation  upon  a 
power  necessarily  implied  as  an  incident  to  executive  re- 
sponsibility, and  therefore  is  to  be  extended  no  further 
than  its  terms  clearly  ordain."  It  was  accordingly  held 
that  notwithstanding  the  statute,  a  clerk  was  entitled  to 
compensation  during  the  time  that  she  was  borne  on  the 
rolls  of  the  Department,  even  though  she  was  on  leave  of 
absence  caused  by  illness  for  more  than  30  days. 

The  Act  of  March  3, 1883,  was  superseded  by  the  Act  of 
March  3,  1893  (27  Stat.  715),  which  by  section  5  as 
amended  by  section  7  of  the  Act  of  March  15,  1898  (30 
Stat.  316),  and  modified  by  section  1  of  the  Act  of  July  7, 
1898  (30  Stat.  653),  provides  that  60  days'  leave  of  ab- 
sence may  be  granted  with  pay  in  any  one  year  to  em- 
ployees in  the  executive  departments,  provided  that  as 
much  of  it  as  30  days  is  made  necessary  by  personal  illness 
(22  Op.  255),  and  that— 

"  This  section  shall  not  be  construed  to  mean  that  so  long 
as  a  clerk  or  employee  is  borne  upon  the  rolls  of  the  de- 
partment in  excess  of  the  time  herein  provided  for  or 
granted,  that  he  or  she  shall  be  entitled  to  pay  during  the 
period  of  such  excessive  absence,  but  that  the  pay  shall 
stop  upon  the  expiration  of  the  granted  leave."  (30  Stat. 
317.) 

The  obvious  purpose  of  this  statute  was  to  limit  the  time 
during  which  an  employee  in  any  of  the  executive  depart- 
ments could  receive  pay  without  rendering  services,  but  not 
to  limit  the  power  inherent  in  the  head  of  an  executive  de- 
partment of  retaining  an  employee  in  the  service  without 
pay.  That  he  does  remain  in  the  service  so  long  as  liis 
name  continues  to  be  borne  on  the  rolls  of  his  department 
can  not  be  questioned. 

It  is  contended  that  to  recognize,  without  limitation,  the 
right  of  the  head  of  a  department  to  grant  employees  in 
the  classified  civil  service  leave  of  absence  without  pay 
opens  the  door  to  evasions  of  the  laws  and  rules  governing 
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appointments  to  and  removals  from  such  service,  and  that 
is  true.  But  those  laws  can  not  be  construed  as  depriving 
heads  of  departments  of  that  right  because  the  Civil  Serv- 
ice Commission,  which  is  charged  with  their  administra- 
tion, has  itself  recognized  that  they  did  not  terminate  the 
power  of  heads  of  departments  to  grant  employees  in  the 
classified  civil  service  leave  of  absence  without  pay. 

The  Civil  Service  Commission  states  that  the  practice  of 
granting  such  leaves  was  by  common  consent  limited  to  a 
maximum  period  of  one  year.  But  the  right  to  grant  such 
leaves  for  longer  periods  was  not  lost  by  the  failure  to  ex- 
ercise it.  It  can  be  restricted  only  by  statute  or  by  execu- 
tive order;  and  that  has  not  been  done. 
Respectfully, 

A.  MITCHELL  PALMER. 
To  the  Secretary  of  the  Interior. 


DETERMINATION  OF  DATE  OF  IX)SS  OF  NAVAL  VESSEL  IS 
BINDING  UPON  ACCOUNTING  OFFICERS  OF  TREASURY. 

Where  a  vessel  in  the  Navy  has  been  unheard  from  so  long  that  her 
wreck  may  be  presumed,  the  determination  by  the  Secretary  of 
the  Navy  of  the  day  when  the  wreck,  destruction,  or  loss  shall 
be  deemed  to  have  occurred  is  binding  upon  the  accounting 
officers  of  the  Treasury  Department  in  settling  the  accounts  of 
seamen  and  others,  not  officers,  borne  on  the  books  of  the  vessel. 

Department  of  Justice, 

February  25^  1921. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of  Janu- 
ary 9,  1920,  requesting  an  expression  of  my  opinion  upon 
the  question  whether,  where  a  vessel  in  the  Navy  has  been 
unheard  from  so  long  that  her  wreck  may  be  presumed, 
the  determination  by  the  Secretary  of  the  Navy  of  the  day 
when  the  wreck,  destruction,  or  loss  shall  be  deemed  to  have 
occurred  is  binding  upon  the  accounting  officers  of  the 
Treasury  Department  in  settling  the  accounts  of  seamen 
and  others,  not  officers,  borne  on  the  books  of  the  vessel. 

Revised  Statutes,  section  280,  provides  that — 

"The  proper  accounting  officers  of  the  Treasury  are 
authorized,  under  the  direction  of  the  Secretaiy  of  the 
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Navy,  in  settling  the  accounts  of  seamen,  and  others,  not 
officers,  borne  on  the  books  of  any  vessel  in  the  Navy 
which  shall  have  been  wrecked,  or  which  shall  have  been 
unheard  from  so  long  that  her  wreck  may  be  presumed,  or 
which  shall  have  been  destroyed  or  lost  with  the  rolls  and 
papers  necessary  to  a  regular  and  exact  settlement  of  such 
accounts,  to  fix  a  day  when  such  wreck,  destruction,  or  loss 
shall  be  deemed  to  have  occurred." 

Revised  Statutes,  section  287,  provides  that — 

"  The  proper  accounting  officers  of  the  Treasury  are  au- 
thorized, in  settling  the  accounts  of  the  petty  officers,  sea- 
men, and  others,  not  officers,  on  board  of  any  vessel  in  the 
employ  of  the  United  States,  which  by  any  casualty,  or  in 
action  with  the  enemy,  has  been  or  may  be  sunk  or  other- 
wise destroyed,  together  with  the  rolls  and  papers  neces- 
sary to  the  exact  ascertainment  of  the  several  accounts  of 
the  same  at  the  date  of  such  loss,  to  assume  the  last  quar- 
terly return  of  the  paymaster  of  any  such  vessel  as  the  basis 
for  the  computation  of  the  subsequent  credits  to  those  on 
board,  to  the  date  of  such  loss,  if  there  be  no  official 
evidence  to  the  contrary.  Where  such  quarterly  return 
has,  from  any  cause,  not  been  made,  the  accounting  officers 
are  authorized  to  adjust  and  settle  such  accounts  on  prin- 
ciples of  equity  and  justice." 

As  construed  by  the  Comptroller  of  the  Treasury,  the 
direction  of  the  Secretary  of  the  Navy  contemplated  by 
section  286  is  merely  a  presentation  of  the  facts  to  the  ac- 
counting officers  with  the  request  or  direction  to  act,  and 
his  action  in  fixing  the  date  said  loss  is  deemed  to  have 
occurred  is  not  final  and  conclusive  upon  the  accounting 
officers. 

This  opinion  is  based  upon  the  ground  that  no  action 
of  an  executive  department  can  be  conclusive  upon  the  ac- 
counting officers  consistently  with  the  declaration  of  sec- 
tion 8  of  the  Act  of  July  31,  1894,  that  the  balances  cer- 
tified by  the  accounting  officers  of  the  Treasury  Depart- 
ment upon  settling  the  public  accounts  should  be  conclu- 
sive upon  the  executive  branch  of  the  Government;  and 
that,  therefore.  Revised  Statutes  section  286  must  be  eon- 
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strued  so  as  to  harmonize  with  section  8  of  the  Act  of  July 
31,1894.     (28  Stat  207.) 

With  this  conclusion  I  can  not  agree.  It  is  true  that 
when  it  becomes  necessary  for  the  accounting  officers  to 
construe  a  statute  for  the  purpose  of  settling  an  account 
such  construction  becomes  conclusive  for  that  purpose 
under  section  8  of  the  Act  of  July  31, 1894.  But  that  sec- 
tion was  not  intended  to  repeal  all  then  existing  provisions 
of  law  as  to  the  manner  in  which  accounts  should  be  set- 
tled, and  accounting  officers  must  settle  the  public  accounts 
in  accordance  with  the  plain  meaning  of  such  laws. 

Revised  Statutes  section  287  prescribes  the  manner  of 
settling  accounts  where  the  exact  date  of  the  vessel's  loss 
in  known  -  section  286,  where  that  date  is  unknown.  Under 
both  sections  the  settling  of  the  accounts  is  to  be  done  by 
the  accounting  officers.  The  first  step  in  such  settlement  is 
the  ascertainment  of  certain  facts  upon  which  an  account- 
ing must  be  based.  The  ascertainment  of  these  facts,  with 
one  exception,  is  committed  to  the  accounting  officers. 
That  one  exception  is  that  where  the  date  of  the  vessel's 
loss  is  unknown  it  is  to  be  fixed  under  the  direction  of  the 
Secretary  of  the  Navy.  If  the  accounting  officers  could 
disregard  his  directions  in  that  particular  the  distinction 
carefully  drawn  between  the  two  sections  would  be  de- 
stroyed. A  construction  leading  to  such  a  result  is  not  to 
be  favored. 

I    conclude,   therefore,    that    your    question    must    be 
answered  in  the  affirmative. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Navy. 


PORTO  RICO— LEGALITY  OF  BOND  ISSUE. 

The  proposed  issue  by  the  Government  of  Porto  Rico  of  $500,000 
of  workiDgmen*s  house  construction  bonds,  as  authorized  by  Act 
No.  19  of  the  Legislature  of  Porto  Rico  of  May  13,  1920,  being 
for  a  public  purpose,  and  not  being  in  excess  of  the  debt  limit 
provislOQ  in  section  3  of  the  organic  act  of  Pono  Rico  of  March 
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2,  1917  (39  Stat.  953),  the  said  bonds,  if  and  when  issued  in  the 
form  and  under  the  conditions  herein  sUited,  wili  be  valid  obli- 
gations upon  the  people  of  Porto  Rico. 

Department  op  Justice, 

February  25,  19^1. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  Janu- 
ary 21,  1921,  requesting  an  expression  of  my  opinion  as  to 
the  legality  of  a  proposed  issue  by  the  Government  of 
Porto  Rico  of  $500,000  of  bonds  purporting  to  be  issued 
under  the  authority  of  section  3  of  the  Act  of  Congress  of 
March  2,  1917,  entitled  "An  Act  to  provide  a  civil  govern- 
ment for  Porto  Rico  and  for  other  purposes,"  and  of  Act 
No.  19  of  the  Legislature  of  Porto  Rico,  approved  May  13, 
1920. 

Section  3  of  the  Act  of  March  2,- 1917,  provides  that — 

"When  necessary  to  anticipate  taxes  and  revenues^ 
bonds  and  other  obligations  may  be  issued  by  Porto  Rico 
or  any  municipal  government  therein  as  may  be  provided 
by  law,  and  to  protect  the  public  credit:  Provided^  however ^ 
That  no  public  indebtedness  of  Porto  Rico  or  of  any  sub- 
division or  municipality  thereof  shall  be  authorized  or 
allowed  in  excess  of  seven  per  centum  of  the  aggregate  tax 
valuation  of  its  property."     (39  Stat.  953.) 

Section  1  of  Act  No.  19  of  the  Legislature  of  Porto 
Rico,  approved  May  13,  1920,  directs  the  Commissioner 
of  the  Interior  to  urbanize  certain  lands  belonging  to 
the  people  of  Porto  Rico  in  the  municipality  of  San  Juan, 
to  purchase^  more  land  if  necessary,  to  construct  thereon 
sewage,  water  nvorks,  and  lighting  systems,  to  pave  the 
streets  and  to  build  houses  on  said  lands  for  the  purpose 
of  furnishing  adequate  dwellings  to  artisans,  laborers,  and 
other  working  men  at  a  reasonable  cost.  Section  2  author- 
izes the  Treasurer  to  issue  bonds  in  the  sum  of  $500,000  for 
the  purpose  of  providing  such  funds  as  may  be  necessary 
for  the  works,  improvements,  and  purchase  of  lands  au- 
thorized by  section  1.  Section  12  declares  that  the  pur- 
poses for  wliich  tlie  lands  are  to  be  used  and  other  lands 
acquired  pursuant  to  the  provisions  of  the  act  are  public 
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purposes  and  that  all  works  authorized  thereunder  are  of 
public  utility. 

I  am  of  the  opinion  that  the  purpose  for  which  the  pro- 
posed bonds  are  to  be  issued  is  a  public  one.  It  has  re- 
cently been  held  that  legislation  which  authorizes  a  State 
to  engage  in  the  business  of  manufacturing  and  marketing 
farm  products,  of  constructing  and  operating  grain  ele- 
vators and  mills,  and  of  providing  homes  for  its  people 
and  which  appropriates  money,  creates  a  State  banking 
system  and  authorizes  bond  issues  and  taxation  for  carry- 
ing the  scheme  into  effect  is  not  unconstitutional  because 
it  authorizes  taxation  for  a  purpose  which  is  not  public. 
Green  v.  Frazier^  253  U.  S.  233.    The  court  says  that — 

"When  the  constituted  authority  of  the  State  under- 
takes to  exert  the  taxing  power,  and  the  question  of  the 
validly  of  its  action  is  brought  before  this  court,  every 
presumption  in  its  favor  is  indulged,  and  only  clear  and 
demonstrated  usurpation  of  power  will  authorize  judicial 
interference  with  legislative  action." 

And  the  court  refers  with  approval  to  its  statement  in 
Jones  V.  City  of  Portland,  245  U.  S.  217,  that— 

**  While  the  ultimate  authority  to  determine  the  validity 
of  legislation  under  the  Fourteenth  Amendment  is  rested  in 
this  court,  local  conditions  are  of  such  a  varying  character 
that  what  is  or  is  not  a  public  use  in  a  particular  State  is 
manifestly  a  matter  respecting  which  local  authority,  legis- 
lative and  judicial,  has  peculiar  facilities  for  securing  ac- 
curate information." 

I  see  no  reason  why  this  principle  should  not  be  applied 
to  the  action  of  a  territorial  legislature.  In  the  present 
instance  the  Legislature  of  Porto  Rico  has  expressly  de- 
clared ihat  the  purpose  of  furnishing  adequate  dwellings 
to  working  men  at  reasonable  cost  is  a  public  one.  That 
for  the  last  few  years  private  enterprise  has  failed  to  fur- 
nish adequate  housing  facilities  at  reasonable  prices  for 
the  populations  of  the  large  cities  of  this  country  is  a  mat- 
ter of  common  knowledge.  I  think  that  the  Legislature  of 
Porto  Rico,  which  was  familiar  with  local  conditions,  could 
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reasonably  determine  that  the  furnishing  of  adequate 
dwellings  to  the  working  population  of  San  Juan,  its 
largest  city,  at  reasonable  cost  was  a  public  purpose. 

from  your  letter  and  the  papers  inclosed  therewith  it 
appears  that  the  proposed  issue  will  not  cause  the  total 
bonded  indebtedness  of  Porto  Rico  to  exceed  7  per  cent  of 
the  aggregate  tax  valuation  of  its  property.  You  inclose 
a  certified  copy  of  a  letter  from  the  Treasurer  of  Porto 
Rico  to  the  governor,  duly  approved  by  the  latter,  setting 
forth  the  terms,  date,  denomination,  etc.,  of  the  proposed 
bonds.    These  are  as  follows: 

"  The  bonds  shall  be  issued  in  coupon  form  of  the  de- 
nomination of  $1,000,  and  shall  be  exchangeable  for  regis- 
tered bonds,  subject  to  such  regulations  as  may  hereafter  be 
prescribed  by  the  Secretary  of  War.  Registered  bonds 
may  be  issuea  in  the  denominations  of  $1,000  or  $5,000,  as 
the  Secretary  of  War  may  determine. 

"The  bonds  shall  be  dated  January  1,  1920,  and  shall 
bear  interest  at  the  rate  of  four  anu  one-half  per  cent  per 
annum,  payable  semi-annually  on  January  1st  and  July 
1st  of  each  year.  They  shall  be  sold  by  the  Treasurer  of 
Porto  Rico,  or  by  the  Secretary  of  War  of  the  United 
States,  or  by  any  fiscal  agent  properly  appointed  for  that 
purpose. 

"  In  accordance  with  the  provisions  of  section  3  of  Act 
No.  19,  referred  to  above,  the  following  conditions,  relative 
to  the  redemption  of  the  bonds,  have  been  established  by 
the  Executive  Council  of  Porto  Rico: — 

"That  the  bonds  shall  be  redeemable  on  January 
1,  1940,  or  thereafter  on  any  interest  payment  date, 
and  to  be  payable  in  series  as  follows: 

Series  "A''  of  $250,000  on  January  1,  1941,  and 
Series  "  B  "  of  $250,000  on  January  1, 1942. 

"That  the  said  bonds  shall  be  redeemable  in  gold 

coin  of  the  United  States  of  America  of  the  present 

standard  of  weight  and  fineness. 

"  Should  it  be  desired  to  redeem  the  bonds  on  January 

1,  1940,  or  subsequently  thereto  on  any  interest  payment 
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date,  printed  notice  shall  be  published  at  least  sixty  days 
in  advance  and  once  a  week  during  said  sixty  days,  in  one 
or  more  newspapers  in  the  City  of  New  York  and  one  or 
more  newspapers  in  Porto  Eico. 

"Both  principal  and  interest  shall  be  payable  at  the 
Treasury  of  the  United  States,  Washington,  D.  C." 

The  conditions  prescribed  for  these  bonds  in  said  letter 
have  been  compared  with  the  governing  sections  of  Act 
No.  19  of  the  Legislature  of  Porto  Rico,  approved  May  13, 
1920.  You  are  advised  that  the  proposed  bonds,  if  and 
when  issued  in  the  form  and  under  the  conditions  stated, 
will  be  valid  obligations  upon  the  people  of  Porto  Rico. 
Respectfully, 

A.  MITCHELL  PALMER. 
To  the  Secbetary  of  War. 


Wl^STERN  UNION  TELEGRAPH  CO.— LOCAL  BILLING  AND 
PREPAYMENT  OF  GOVERNMENT  MESSAGES. 

The  Western  Union  Telegraph  Co.  has  the  legal  right  to  put  In  force 
its  proposed  system  of  local  billing  of  Government  messages  and 
requiring  in  some  instances  the  prepayment  of  such  messages. 

Department  of  Justice, 

February  26^  1921. 

Sir  :  With  your  letter  of  January  18  you  transmitted  to 
me  the  correspondence  between  the  War  Department  and 
the  Western  Union  Telegraph  Co.  relative  to  the  change 
proposed  to  be  made  by  that  company  in  its  method  of 
billing  charges  for  Government  telegrams  and  proposing 
in  some  instances  to  require  the  prepayment  of  Government 
messages.  The  practice  now  in  force  and  the  change  pro- 
posed by  the  company  are  both  summarized  in  your  letter 
fts  follows : 

"  Heretofore  the  payment  of  tolls  on  official  telegrams  has 
been  made  through  the  process  of  collecting  the  messages 
from  the  originating  points  all  over  the  country  and  send- 
ing them  to  Washington  where  a  consolidated  bill  was  pre- 
pared  for  each    department  covering   the   charges   thus 
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brought  together.  The  company  now  proposes  that  this 
so-called  centralized  billing  shall  be  entirely  discontinued 
and  that  the  billing  for  messages  shall  be  accomplished  by 
the  local  telegraph  offices  where  the  business  of  the  Govern- 
ment is  sufficient  to  warrant  the  establishment  of  charge 
accounts  and  that  elsewhere  messages  shall  l^e  prepaid  and 
that  the  officers,  enlisted  men,  and  civilians  in  the  employ  of 
this  department  shall  prepay  their  messages  except  those 
sent  to  Wasliington  which  may  be  sent  '  collect/  " 

My  opinion  is  asked  as  to  the  legal  right  of  the  Western 
Union  Telegraph  Co.  to  require  prepayment  of  some  official 
Government  messages  and  the  local  billing  of  others. 

On  the  one  hand,  it  is  clear  that,  as  a  general  thing,  a 
person,  natural  or  corporate,  has  a  right  to  contract  for 
payment  for  services  rendered  the  United  States  in  such 
manner  or  form  as  he  deems  his  interests  require.  On  the 
other  hand,  it  may  be  assumed  that  Congress,  under  its 
general  power  of  eminent  domain,  as  under  its  special 
power  over  the  Western  Union  Telegraph  Co.  arising  from 
the  chartering  act  of  July  24,  1866,  c.  230,  14  Stat.  221, 
could  provide  that  the  company  should  receive  and  transmit 
Government  messages  on  terms  equivalent  to  those  at  pres- 
ent in  force. 

I  have,  however,  not  been  able  to  find  any  stich  provision 
of  law,  nor  is  any  such  provision  indicated  in  the  papers 
submitted  by  you.  Some  reliance  appears  to  be  placed  on 
the  provision  in  section  3648,  E.  S.  that 

"  No  advance  of  public  money  shall  be  made  in  any  case 
whatever.  And  in  all  cases  of  contracts  for  the  perform- 
ance of  any  service,  or  the  delivery  of  articles  of  any  de- 
scription, for  the  use  of  the  United  States,  payment  shall 
not  exceed  the  value  of  the  service  rendered,  or  ot*  the 
articles  delivered  previously  to  such  payment.'' 

But,  even  if  this  provision  had  any  application  to  pay- 
ments for  telegrams,  it  would  only  prevent  Government 
officers  from  prepaying  telegrams  out  of  public  money.  It 
would  not  impose  a  duty  on  the  telegraph  company  to  re- 
ceive and  transmit  Government  messages  without  prepay- 
ment from  any  source,  because  the  statute  does  not  purport 
to  do  such  a  thing.    The  argument  indeed  proves  too  much. 
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since  it  necessarilji,  derives  from  section  3648,  R.  S.  a  duty 
on  every  person  to  perform  services  for  the  Government 
on  credit. 

If  the  proposed  arrangement  will  result  in  a  failure  to 
furnish  the  United  States  with  facilities  equal  to  those 
furnished  the  public  generally,  the  law  will  probably  be 
violated,  but  no  data  are  submitted  to  me  to  that  effect, 
nor,  if  they  were,  is  it  part  of  my  duty,  in  rendering  opin- 
ions, to  find  conclusions  of  fact. 

I  am  therefore  of  the  opinion,  upon  the  facts  submitted 
to  me,  that  the  Western  Union  Telegraph  Co.  has  the 
legal  right  to  put  in  force  the  system  of  local  billing  and 
prepayment  which  it  proposes. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  THE  Secretary  of  War. 


COMMUNITY  PROPERTY— INCOME  ANT)  ESTATE  TAXES. 

In  Washington,  Arizona,  Idaho,  New  Mexico,  Louisiana,  and  Ne- 
vada the  husband  and  wife  domlcUed  therein,  in  rendering  sepa- 
rate income-tax  returns,  may  each  report  as  gross  income  one-half 
of  the  income  which  under  the  laws  of  the  respective  States  be- 
comes, simultaneously  with  its  receipt,  community  property; 
this  is  not  based  upon  any  statute  enacted  subsequent  to  March 
1,  1913,  and  applies  under  income-tax  acts  prior  to  the  Revenue 
Act  of  1918. 

In  the  aforesaid  States  there  should  be  included  in  gross  estate,  in 
computing  the  estate  tax  of  a  deceased  spouse,  one-half  only  of 
the  community  property  of  husband  and  wife  domiciled  therein; 
this  also  is  not  based  upon  any  statute  enacted  subsequent  to 
March  1, 1913,  and  applies  under  estate-tax  acts  prior  to  the  Rev- 
enue Act  of  1918. 

Department  of  Justice, 

.  February  26, 1921. 

Sir  :  My  opinion  has  been  requested  upon  the  following 
questions : 

"  1.  In  which  of  the  States,  other  than  Texas,  in  which 
the  community  property  system  exists  may  a  husband  and 
wife  domiciled  therein,  in  rendering  separate  income  tax 
returns^  each  report  as  gross  income  one-half  of  the  income 
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which  under  tlie  laws  of  such  State  becomes,  simultaneous 
with  its  receipt,  community  property? 

"2.  In  which  of  the  States  in  which  the  community 
proi)ei-ty  system  exists  should  there  be  included  in  gross 
estate,  in  computing  the  estate  tax  of  the  estate  of  a  de- 
ceased spouse,  one-half  and  only  one-half  of  the  com- 
munity property  of  husband  and  wife  domiciled  therein? 

"  3.  If  your  answers  to  questions  1  and  2,  as  to  any  State 
arc  based  upon  a  statute  enacted  subsequent  to  March  1, 
1913,  please  give  the  rule  as  to  such  State  existing  from 
March  1, 1913,  to  the  passage  of  such  statute,  for  my  guid- 
ance in  allowing  claims  for  refund. 

"4.  Do  your  answers  to  questions  1  and  2  apply  under 
income  and  estate  tax  acts  prior  to  the  Revenue  Act  of 
1918?" 

The  community  property  system  prevails  in  Arizona, 
California,  Idaho,  Louisiana,  Nevada,  New  Mexico,  Texas, 
and  Washington.  The  application  of  the  Income  Tax  Act 
to  the  income  from  community  property  belonging  to  hus- 
band and  wife  domiciled  in  Texas  was  disposed  of  in  my 
opinion  of  September  10, 1920.     (32  Op.  298.) 

The  significant  portions  of  the  Arizona  statutes  bearing 
upon  the  community  property  system  in  that  State,  all  of 
which  except  article  1100  were  enacted  prior  to  1913,  are: 

"Art.  3850.  All  property  acquired  by  cither  husband  or 
wife  during  the  marriage,  except  that  which  is  acquired 
by  gift,  devise  or  descent,  or  earned  by  the  wife  and  her 
minor  children,  while  she  has  lived  or  may  live,  separate 
and  apart  from  her  husband,  shall  be  deemed  the  common 
property  of  the  husband  and  wife,  and  during  the  cover- 
ture personal  property  may  be  disposed  of  by  the  husband 
only;  but  husband  and  wife  must  join  in  all  deeds  and 
mortgages  affecting  real  estate  except  unpatented  mining 
claims,  which  may  be  conveyed  by  the  husband  or  wife 
only,  as  provided  by  the  laws  of  this  State  relating  to 
conveyances:  Provided^  That  either  husband  or  wife  may 
convey  or  mortgage  separate  property  without  the  other 
joining  in  such  conveyance  or  mortgage. 

"Art.  1100.  Upon  the  death  of  the  husband  one  half 
of  the  community  property  shall  go  to  the  surviving  wife, 
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and  the  other  half  is  subject  to  the  testamentary  disposi- 
tion of  the  husband,  and  in  the  absence  of  such  disposition 
goes  to  his  descendants,  equally,  if  such  descendants  are 
of  the  same  degree  of  kindred  to  the  decedent,  otherwise 
according  to  the  right  of  representation ;  and  in  the  absence 
of  both  such  distribution  and  such  descendants,  is  subject 
to  distribution  in  the  same  manner  as  the  separate  property 
of  the  husband.  Upon  the  deatli  of  the  wife  one  half  of 
the  community  property  shall  go  to  the  surviving  husband, 
and  the  other  half  is  subject  to  the  testamentary  disposi- 
tion of  the  wife,  and  in  the  absence  of  such  disposition  goes 
to  her  descendants,  equally,  if  such  descendants  are  of  the 
same  degree  of  kindred  to  the  decedent,  otherwise  accord- 
ing to  the  right  of  representation,  and  in  the  absence  of 
both  such  distribution  and  such  descendants,  is  subject 
to  distribution  in  the  same  manner  as  the  separate  prop- 
erty of  the  husband. 

"Art.  2061.  No  conveyance,  transfer,  mortgage  or  in- 
cumbrance of  any  real  estate  which  is  the  common  prop- 
erty of  husband  and  wife,  or  any  interest  therein,  shall 
be  valid  unless  such  conveyance,  transfer,  mortgage  or 
incumbrance  shall  be  executed  and  acknowledged  by  both 
the  husband  and  wife.  But  the  provisions  of  this  section 
shall  not  apply  to  unpatented  mining  claims,  which  may 
be  conveyed,  transferred,  mortgaged  or  incumbered  by  the 
one  in  whose  name  the  title  or  right  of  possession  of  any 
such  mining  claim  may  be,  without  the  other  joining  in 
such  conveyance,  transfer,  mortgage  or  incumbrance. 

"Art.  3848.  All  property,  both  real  and  personal,  of  tbi 
husband,  owned  or  claimed  by  him  before  marriage  anc^ 
that  acquired  afterward,  by  gift,  devise  or  descent,  as  also 
the  increase,  rents,  issues  and  profits  of  the  same,  shall  be 
his  separate  property,  and  all  property,  both  real  and 
personal  of  the  wife,  owned  or  claimed  by  her  before  mar- 
riage, and  that  acquired  afterward  by  gift,  devise  or 
descent,  as  also  the  increase,  rents,  issues  and  profits  of 
the  same,  shall  be  her  separate  property." 

Prior  to  1913  article  1100  read : 

"  Upon  the  dissolution  of  the  marriage  relation  by  death, 
all  the  common  property  belonging  to  the  community  estate 
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of  the  husband  and  wife  shall  go  to  the  survivor  if  the 
deceased  have  no  child  or  children;  but  if  the  deceased 
have  a  child  or  children,  his  survivor  shall  be  entitled  to 
one-half  of  said  property  and  the  other  half  shall  pass  to 
the  child  or  children  of  the  deceased.''  (Ariz.  Rev.  Stat. 
1901,  section  2124.) 

The  Supreme  Court  of  the  State  of  Arizona  has  held 
these  statutes  establish  in  the  wife  an  equal  interest  with 
the  husband  in  community  property  in  that  State.  In  the 
case  of  La  Tourette  v.  La  Tourette,  15  Ariz.  200  (1914), 
the  court  said,  after  reviewing  the  statutes  above  set  forth : 

^  The  law  makes  no  distinction  between  the  husband  and 

wife  in  respect  to  the  right  each  has  in  the  community 

property.    It  gives  the  husband  no  higher  or  better  title 

than  it  gives  the  wife.    It  recognizes  a  marital  community 

wherein  both  are  equal.    Its  policy  plainly  expressed  is  to 

give  the  wife  in  this  marital  community  an  equal  dignity, 

and  make  her  an  equal  factor  in  matrimonial  gains. 
*  *  «  *  • 

"That  the  interest  of  the  wife  in  the  community  prop- 
erty during  the  coverture  is  not  a  mere  possibility — ^not  the 
expectancy  of  an  heir — is  quite  apparent.  The  old  saying 
is  not  true  that  community  is  a  partnership  which  bc^gins 
only  at  its  end.  Upon  the  dissolution  of  the  community  by 
death,  the  wife  does  not  inherit  her  share  of  the  common 
property,  but  with  the  death  of  the  husband  the  manage- 
ment and  control  of  the  statutory  agent  or  trustee  ceases. 
The  wife  acquires  not  her  share  for  that  was  already  hers, 
but  in  addition  to  her  share  she  acquires  the  right  of  man- 
agement, control,  and  disposition  of  that  share.  Her  status 
being  thereby  fixed  as  that  of  a  feme  sole.  If  there  be  no 
child  or  children  of  the  deceased  husband,  all  of  the  com- 
mon property  goes  to  the  surviving  wife.  She  has  her 
share  in  the  property,  and  in  addition,  by  right  of  survivor- 
ship and  not  as  an  heir,  she  acquires  the  share  that  belonged 
to  the  husband,  and  she  takes  all  of  the  property  in  her 
own  right,  and  with  respect  to  the  management,  control, 
and  disposition  of  such  property  is  reduced  to  the  status 
of  a  fem^  sole  and  must  thenceforward  with  respect  to  it 
act  for  herself.'* 
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The  Idaho  law  provides,  Article  465G  of  the  Compiled 
Statutes  of  1919,  that  "  all  property  of  the  wife  owned  by 
lier  before  marriage,  and  that  acquired  afterwards  by  gift, 
V»equest,  devise,  or  descent,  or  that  which  she  shall  acquire 
"^th  the  proceeds  of  her  separate  property,  shall  remain 
lier  sole  and  separate  property  to  the  extent  and  with  the 
same  effect,  as  the  property  of  a  husband  similarly  ac- 
quired." 

Article  4659  defines  the  separate  property  of  the  hus- 
band to  be  all  property  owned  by  him  before  marriage, 
and  that  acquired  by  gift,  bequest,  devise,  or  descent.  Com- 
munity property  is  defined  as  "  all  other  property  acquired 
after  marriage  by  either  husband  or  wife,  including  the 
rents  and  profits  of  the  separate  property  of  the  husband 
and  wife  ♦  ♦  ♦  unless  by  the  instrument  by  which 
any  such  property  is  acquired  by  the  wife  it  is  provided 
that  the  rents  and  profits  thereof  be  applied  to  her  sole  and 
separate  use;  in  which  case  the  management  and  disposal 
of  such  rents  and  profits  belong  to  the  wife,  and  they  are 
not  liable  for  the  debts  of  the  husband."     (Section  4660.) 

By  Article  4666  "  the  husband  has  the  management  and 
control  of  the  community  property,  except  the  earnings  of 
the  wife  for  her  personal  services  and  the  rents  and  profits 
of  her  separate  estate.  But  he  can  not  sell,  convey  or  en- 
cumber the  community  real  estate  unless  the  wife  join  with 
him  in  executing  and  acknowledging  the  deed  or  other  in- 
strument of  conveyance,  by  which  the  real  estate  is  sold, 
conveyed  or  encumbered." 

This  section,  which  was  amended  in  1915  to  read  as 
above,  previously  and  by  amendment  in  1913  j)rovided : 

"The  husband  has  the  management  and  control  of  the 
community  property,  but  he  shall  not  sell,  convey  or  en- 
cumber community  real  estate,  unless  the  wife  join  with 
him  in  executing  the  deed  or  other  instrument  of  convey- 
ance by  which  the  real  estate  is  sold,  conveyed  or  encum- 
bered, and  such  deed  or  other  instrument  of  conveyance 
must  be  acknowledged  by  him  and  by  his  wife." 

A  new  provision  of  the  law  of  1915,  Article  4667,  reads: 

**  The  wife  has  the  management  and  control  of  the  earn- 
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ings  for  her  personal  services,  and  the  rents  and  profits  of 
her  separate  estate." 

On  the  death  of  either  husband  or  wife  it  is  provided  by 
Article  7803  that : 

"One-half  of  all  the  community  property  shall  go  to 
the  survivor,  subject  to  the  community  debts,  and  the  other 
half  shall  be  subject  to  the  testamentary  disposition  of  the 
deceased  husband  or  wife  in  favor  only  of  his,  her  or  their 
children  or  a  parent  of  either  spouse,  subject  also  to  the 
community  debts  provided  that  not  more  than  one-half  of 
the  decedent's  half  of  the  community  property  may  be  left 
by  will  to  a  parent  or  parents.  In  case  no  such  testa- 
mentary disposition  shall  have  been  made  by  the  deceased 
husband  or  wife  of  his  or  her  half  of  the  community  prop- 
erty, it  shall  go  to  the  survivor,  subject  to  the  community 
debts,  the  family  allowance  and  the  charges  and  expenses 
of  administration ;  Provided^  however^  That  no  administra- 
tion of  the  estate  of  the  wife  shall  be  necessary  if  she  dies 
intestate." 

Section  5713,  as  previously  enacted  in  1907,  provided: 

"  Upon  tlie  death  of  either  husband  or  wife,  one-half  of 
the  community  property  shall  go  to  the  survivor,  subject 
to  the  community  debts,  and  the  other  half  shall  be  subject 
to  the  testamentary  disposition  of  the  deceased  husband, 
or  wife,  subject  also  to  the  community  debts.  In  case  no 
testamentary  disposition  shall  have  been  made  by  the  de- 
ceased husband  or  wife  of  his  or  her  share  of  the  com- 
munity property,  it  shall  descend  equally  to  the  legitimate 
issue  of  his,  her  or  their  bodies,  if  there  be  no  issue  of  said 
deceased  living,  or  none  of  their  representatives  living, 
then  the  said  community  propcily  shall  all  pass  to  the 
survivor,  (o  the  exclusion  of  collateral  heirs,  subject  to  the 
conun unity  debts,  the  family  allowance,  and  the  charges 
and  expenses  of  administration." 

In  Ewald  v.  Uufton,  31  Idaho  373  (173  Pac.  247),  de- 
cided in  1918,  the  Supreme  Court  of  Idaho  said  that  under 
the  laws  of  Idaho  no  distinction  is  made  between  husband 
and  wife  as  to  the  degree,  quantity,  nature,  or  extent  of 
the  interest  each  has  in  community  property,  and  held  that 
upon  the  dissolution  of  the  community  by  the  death  of 
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either  spouse  the  survivor  becomes  tenant  in  common  with 
the  heirs  of  the  deceased  member  and  the  survivor  can  not 
convey  title  to  the  half  belonging  to  the  heirs  which 
descended  to  them  from  the  deceased  spouse.  It  was 
therein  decided  that  after  the  death  of  the  wife  a  con- 
veyance by  the  surviving  husband  conveys  title  only  to  his 
half. 

In  Kohny  v.  Dunbar,  21  Idaho  258  (121  Pac.  544),  de- 
cided in  1912,  the  Supreme  Court  of  Idaho  fully  con- 
sidered the  respective  interests  of  husband  and  wife.    This 
was  a  case  where  it  was  attempted,  after  the  death  of  the 
husband,. to  levy  an  inheritance  tax  under  the  Idaho  in- 
heritance tax  law  upon  the  wife's  half  of  the  community 
property.    The  court  held  that  section  5713,  Revised  Stat- 
utes of  Idaho,  as  amended  in  1907,  in  force  at  the  time  of 
the  death  of  Kohny  recognized  the  husband  and  wife  as 
equal  partners  in  the  community  estate  and  authorized  each 
to  dispose  of  his  or  her  half  by  will,  and  that  the  survivor 
On  the  death  of  one  spouse,  merely  continued  to  hold  as 
owner  one-half  of  the  community  property  subject  to  the 
payment  of  community  debts,  saying: 

"  This  statute  clearly  and  unmistakably  provides  that  the 
Surviving  spouse  takes  his  or  her  half  of  the  community 
J>roperty,  not  by  succession,  descent  or  inheritance,  but  as 
survivor  of  the  marital  community  or  partnership.    The 
^same  section  provides  further  that  in  the  event  there  be  no 
xssue  of  the  marriage  living  at  the  time  of  the  death  of 
^3iie  of  the  spouses,  and  lie  or  she  leaves  no  will  or  testament, 
tJie  half  of  the  community  property  which  belonged  to 
the  deceased  shall  go  to  the  survivor  as  an  heir,  and,  there- 
fore, by  descent  and  under  and  by  virtue  of  the  intestate 

laws  of  this  State. 

*  *  *  «  « 

**  Since  the  interests  of  both  husband  and  wife  are  the 
same  and  equal  in  and  to  the  community  property,  and  each 
takes  one-half  upon  the  death  of  the  other  and  each  may 
dispose  of  a  one-half  intei-est  therein  by  will,  it  is  clear  to  us 
that  if  the  wife  must  pay  an  inheritance  tax  on  her  half  of 
the  property  upon  the  death  of  the  husband,  that  the  hus- 
band would  likewise  be  obliged  to  pay  an  inheritance  tax 
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on  liis  half  of  the  property  on  the  death  of  his  wife.  The 
law  clearly  places  them  both  on  an  equality  in  this  resi>ect. 
This  illustration,  however,  accentuates  the  unreasonable- 
ness of  the  contention,  for  no  one  claims  that  the  husband 
is  required  to  pay  such  tax  on  his  interest  in  the  community 

estate. 

***** 

"  We  conclude  that  upon  the  death  of  husband  or  wife, 
the  survivor  takes  one-half  of  the  property  in  his  or  her 
own  right  as  survivor  and  is  not  liable  under  section  1873 
(Inheritance  Tax  Act)  to  pay  an  inheritance  tax  on  such 
interest  in  the  community  estate." 

The  significant  portions  of  the  laws  of  Ix)uisiana  bearing 
on  the  questions  before  us  are  found  in  the  following 
articles  of  the  Revised  Civil  Code : 

"Art.  915.  In  all  cases,  when  either  husband  or  wife  shall 
die,  leaving  no  ascendants  or  descendants,  and  without 
having  disposed  by  last  will  and  testament,  of  his  or  her 
share  in  the  community  property,  such  share  shall  be  held 
by  the  survivor  in  usufruct  during  his  or  her  natural 
life. 

"Art.  916.  In  all  cases,  when  the  predeceased  husband 
or  wife  shall  have  left  issue  of  the  marriage  with  the  sur- 
vivor, and  shall  not  have  disposed  by  last  will  and  testa- 
ment, of  his  or  her  share  in  the  community  property,  the 
survivor  shall  hold  a  usufruct,  during  his  or  her  natural 
life,  so  much  of  the  share  of  the  deceased  in  such  com- 
munity property  as  may  be  inherited  by  such  issue.  This 
usufruct  shall  cease,  however,  whenever  the  survivor  shall 
enter  into  a  second  marriage." 

Article  915  was  amended  in  1920  to  read  as  follows : 

"  When  either  husband  or  wife  shall  die,  leaving  neither 
a  father  nor  mother  nor  descendants,  and  without  having 
disposed  by  last  will  and  testament  of  his  or  her  share  of 
the  community  property,  such  undisposed  of  share  shall  be 
inherited  by  the  surviving  spouse  in  full  ownership.  In 
the  event  the  deceased  leave  descendants  his  or  her  share 
in  the  community  estate  shall  be  inherited  by  such  descend- 
ants in  the  manner  provided  by  law.  Should  the  deceased 
leave  no  descendants,  but  a  father  and  mother  or  either^ 


The  Secretary  of  the  Treasury.  443 

then  the  share  of  die  deceased  in  the  community  estate  shall 
be  divided  in  two  equal  portions,  one  of  w  hich  shall  go  to 
the  father  and  mother  or  the  survivor  of  them,  and  the 
other  portion  shall  go  to  the  surviving  spouse. 

"Art.  2332.  The  partnership,  or  community  of  acquets 
or  gains,  needs  not  be  stipulated;  it  exists  by  operation  of 
law,  in  all  cases  where  there  is  no  stipulation  to  the  con- 
trary. 

"  But  the  parties  may  modify  or  limit  it ;  they  may  even 
agree  that  it  shall  not  exist. 

"Art.  2334.  The  property  of  married  persons  is  divided 
into  separate  property  and  common  property. 

"  Separate  property  is  that  which  either  party  brings  into 
the  marriage,  or  acquires  during  the  marriage  by  inherit- 
ance or  by  donation  made  to  him  or  her  particularly. 

"  Common  property  is  that  which  is  acquired  by  the  hus- 
band and  wife  during  marriage,  in  any  manner  dilTerent 
from  that  above  declared. 

"Art.  2385.  The  paraphernal  property,  which  is  not  ad- 
ministered by  the  wife  separately  and  alone,  is  considered 
to  be  under  the  management  of  the  husband. 

"Art.  2386.  When  the  paraphernal  property  is  adminis- 
tered by  the  husband,  or  by  him  and  the  wife  indifferently, 
the  fruits  of  this  property,  whether  natural,  civil,  or  the 
result  of  labor,  belongs  to  the  conjugal  partnership,  if 
there  exists  a  community  of  gains.  If  there  do  not,  each 
party  enjoys,  as  he  chooses,  that  which  comes  to  his  hands; 
but  the  fruits  and  revenues  which  are  existing  at  the  disso- 
lution of  the  marriage,  belong  to  the  owner  of  the  things 
which  produce  them. 

"Art.  2399.  Every  marriage  contracted  in  this  State, 
superinduces  of  right  partnership  or  community  of  acquets 
or  gains,  if  there  be  no  stipulation  to  the  contrary. 

"Art.  2402.  This  partnership  or  community  consists  of 
the  profits  of  all  the  effects  of  which  the  husband  has  the 
administration  and  enjoyment,  either  of  right  or  in  fact. 
of  the  produce  of  the  reciprocal  industry  and  labor  of 
both  husband  and  wife,  and  of  the  estates  which  they  may 
acquire  during  the  marriage,  either  by  donations  made 
jointly  to  them  both,  or  by  purchase,  or  in  any  other  similar 
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way,  even  although  the  purchase  be  only  in  the  name  of 
one  of  the  two  and  not  of  both,  because  in  that  case  the 
period  of  time  when  the  purchase  is  made  is  alone  attended 
to,  and  not  the  person  who  made  the  purchase. 

"Art.  2404.  The  husband  is  the  head  and  master  of  the 
partnership  or  community  of  gains;  he  administers  its 
effects,  disposes  of  the  revenues  which  they  produce,  and 
may  alienate  them  by  an  onerous  title,  without  the  consent 
and  permission  of  his  wife. 

"  He  can  make  no  conveyance  inter  vivos ^  by  a  gratuitous 
title,  of  the  immovables  of  the  community,  nor  of  the 
whole,  or  of  a  quota  of  the  movables,  unless  it  be  for  the 
establisliment  of  the  children  of  the  marriage. 

"  Nevertheless  he  may  dispose  of  the  movable  effects  by 
a  gratuitous  and  particular  title,  to  the  benefit  of  all 
|»ersons. 

"  But  if  it  should  be  proved  that  the  husband  has  sold 
the  common  property,  or  otlierwise  disposed  of  the  same 
by  fraud,  to  injure  his  wife,  she  may  have  her  action 
against  the  heirs  of  her  husband,  in  support  of  her  claim 
in  one-half  of  the  property,  on  her  satisfactorily  proving 
the  fraud. 

"Art.  2406.  The  effects  which  compose  the  partnership 
or  community  of  gains,  are  divided  into  two  equal  por- 
tions between  the  husband  and  the  wife,  or  l>etween  their 
heirs,  at  the  dissolution  of  the  marriage;  and  it  is  the 
same  with  respect  to  the  profits  arising  from  the  effects 
which  both  husband  and  wife  brought  reciprocally  in 
marriage,  and  which  have  been  administered  by  the  hus- 
band, or  by  husband  and  wife  conjointly,  although  what 
has  been  thus  brought  in  marriage,  by  either  the  husband 
or  the  wife,  be  more  considerable  than  what  has  been 
brought  by  the  other,  or  even  although  one  of  the  two  did 
not  bring  anything  at  all." 

These  statutes  were  all  enacted  prior  to  1913,  except 
Article  915,  which  was  amended  in  191G  and  again  in  1920. 
The  later  amendments  provide  for  the  succession  of  the 
deceased  spouse's  half  of  the  community  property  when 
such  spouse  dies  without  disposing  of  such  interest  by  wilL 

Up  to  1907,  with  a  few  exceptions,  the  courts  of  I^uisi- 
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ana  appear  to  have  generally  adhered  to  the  view  that 

the  wife's  mterest  in  the  community  property  is  that  of 

an  expectant  heir,  and  that  she  has  no  vested  interest 

therein  until  the  dissolution  of  the  community.     But  in 

the  Succession  of  Marsal^  118  La.  211  (1907),  it  was  held 

that  the  wife  did  not  take  either  her  one-half  of  the  com- 

nninity  property  nor  the  usufruct  of  her  husband's  one- 

lialf  as  heir  (Art.  916),  and  that  she  was  not  therefore 

compelled  to  pay  an  inheritance  tax  on  either  under  the 

inheritance-tax  law  of  Louisiana,  saying: 

"  It  is  true  that  the  right  of  usufruct  which  is  vested  in 

tihe  surviving  spouse  is  defeasible  at  the  will  of  the  de- 

c  eased,  but  it  is,  nevertheless,  a  right  conferred  by  the  law, 

>vhicli  enters  into  and  forms  pait  of  the  marriage  contract, 

iind,  of  which  the  survivor  can  be  deprived  by  no  one  save 

the  deceased  spouse,  and  it  seems  to  us  hardly  correct  to 

say  that  the  surviving  spouse  necessarily  taxes  tlie  usufruct 

by  inheritance  from  the  deceased,  because  the  latter  has  not 

made  a  testamentary  disposition  to  the  contrary." 

In  the  SuccesHion  of  May,  120  La.  091  (1908),  it  was 
held  on  the  other  hand  that  where  a  deceased  wife  had  bv 
will  bequeathed  her  one-half  interest  in  the  community 
property  to  her  husband,  the  husband  must  pay  an  inheri- 
tance tax  on  such  share  after  community  debts  had  been 
deducted  from  the  whole. 

The  principle  that  the  rights  of  husband  and  wife  in  the 
partnership's  gains  grow  out  of  the  marriage  contract  and 
do  not  originate  at  its  dissolution  was  expounded  by  the 
court  in  Dixon  v.  Dixon^s  Exectitoi's,  4  La.  188  (1831), 
V^here  it  was  said  that  the  wife  has  rights  in  the  acquets 
before  the  husband  dies  and  that  the  objection  confounds 
the  power  of  the  husband  to  defeat  the  wife's  rights  with 
the  existence  of  such  rights. 

In  Beck  v.  Natalie  Oil  Co.,  143  La.  154  (1918),  the  court 
said: 

"The  property  involved  in  this  suit  was  ac(|uired  by  the 
father  of  plaintiffs  while  the  community  of  acquets  and 
gains  existed  between  him  and  the  mother  of  the  plaintiffs, 
and  the  mother  of  plaintiffs,  as  partner  in  community,  be- 
came owner  of  one-half  of  it.    This  half  the  plaintiffs  in- 
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herited  from  their  mother,  subject  to  the  payment  of  the 
debts  of  the  community." 

In  New  Mexico  the  following  statutes,  enacted  in  1907 
or  prior  thereto,  define  the  respective  rights  of  husband 
and  wife  in  that  State: 

"  Sec.  2757.  All  property  of  the  wife  owned  by  her  before 
marriage  and  that  acquired  afterwards  by  gift,  bequest, 
devise  or  descent,  with  the  rents,  issues  and  profits  thereof 
is  her  separate  property.  The  wife  may  without  the  con- 
sent of  her  husband  convey  her  separate  property. 

"  Sec.  2758.  All  property  owned  by  the  husband  before 
marriage,  and  that  acquired  afterwards  by  gift,  bequest, 
devise  or  descent,  with  the  rents,  issues  and  profits  thereof 
is  his  separate  property. 

"  Sec.  2764.  All  other  property  acquired  after  marriage 
by  either  husband  or  wife,  or  both,  is  community  prop- 
erty; but  whenever  any  property  is  conveyed  to  a  mar- 
ried woman  by  an  instrument  in  writing  the  presumption 
is  that  title  is  thereby  vested  in  her  as  her  separate 
property.  And  if  the  conveyance  be  to  such  married 
woman  and  to  her  husband,  or  to  her  and  any  other  per- 
son, the  presumption  is  that  the  married  woman  takes 
the  part  conveyed  to  her,  as  tenant  in  common  unless  a 
different  intention  is  expressed  in  the  instrument,  and 
the  presumption  in  this  section  mentioned,  is  conclusive 
in  favor  of  a  purchaser  or  incumbrancer  in  good  faith  and 
for  a  valuable  consideration.  And  in  cases  where  married 
women  have  conveyed  or  shall  hereafter  convey,  real  prop- 
erty which  they  acquired  prior  to  March  18,  1907,  the  hus- 
band, or  their  heirs  or  assigns,  of  such  married  women,  may 
be  barred  from  commencing  or  maintaining  any  actioi!  to 
show  that  said  real  property  was  community  property,  or 
to  recover  said  real  property,  as  follows :  as  to  conveyances 
hereafter  made  from  and  after  one  year  from  the  filing  for 
record  in  the  county  clerk's  office  of  such  conveyances  re- 
spectively. 

"  Sec.  2706.  The  husband  has  the  management  and  con- 
trol of  tlie  comnumity  property,  with  the  like  absolute 
power  of  disposition,  other  than  testamentary,  as  he  has  of 
his  separate  estate:  Provided,  however,  That  he  can  not 
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make  a  ^\it  of  such  community  property,  or  convey  the 
same  without  a  valuable  consideration,  unless  the  wife,  in 
writing,  consent  thereto,  and :  Provided^  also^  That  no  sale, 
conveyance  or  incumbrance  of  the  homestead,  which  is  then 
and  there  being  occupied  and  used  as  a  home  by  the  hus- 
band and  w  ife,  or  which  has  been  declared  to  be  such  by  a 
written  instrument  signed  and  acknowledged  by  the  hus- 
band and  wife  and  recorded  in  the  county  clerk's  office  of 
the  county,  and  furniture,  furnishings  and  fittings  of  the 
home,  or  of  the  clothing  and  wearing  apparel  of  the  wife 
or  minor  children,  which  is  community  property  shall  be 
made  without  the  written  consent  of  the  wMfe. 

"  Sec.  27C7.  Whenever  the  husband  is  non  compos  mentis 
or  has  been  convicted  of  a  felony  and  sentenced  to  im- 
prisonment for  a  period  of  more  than  one  year  or  has 
abandoned  his  wife  and  family  and  left  her  and  his  family, 
if  they  have  children,  v»ithout  support  or  is  an  habitual 
drunkard  or  for  any  other  reason  is  incupicitated  to  man- 
age and  administer  the  community  property  the  wife  may 
present  a  petition  duly  verified  to  the  district  court  of  the 
county  wherein  any  of  the  community  property  is  located 
or  situated,  stating  the  name  of  her  husband,  a  description 
of  all  community  property,  both  real  and  personal,  and 
the  facts  which  render  him  incapacitated  to  manage  and 
administer  tlie  community  property  and  praying  that  she 
be  substituted  for  her  husband,  as  the  head  of  said  com- 
munity, w^ith  the  same  power  of  managing,  administering 
and  disposing  of  the  community  property,  as  is  vested  in 
the  husband  by  this  chapter. 

"  Sec.  2770.  Upon  the  hearing  of  the  petition  so  filed 
by  the  wife  the  court  shall  render  judgment  therein,  either 
dismissing  said  petition  or  adjudging  the  wife  thereafter 
to  be  the  head  of  said  comnumity,  with  full  power  of  man- 
aging, administering  and  disposing  of  the  community 
property,  either  real  or  personal,  with  such  limitation 
therein  as  to  the  court  may  api>ear  to  be  in  furtherance  of 
justice. 

"  Sec.  2774.  Whenever  the  husband  and  wife  shall  have 
permanently  separated  and  no  longer  live  or  cohabit  to- 
gether as  husband  and  wife,  either  may  institute  suit  in  the 
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district  court  for  a  division  of  property,  or  for  the  dispo* 
sition  of  the  children,  without  asking  for  or  obtaining  in 
said  suit  a  dissolution  of  the  bonds  of  matrimony ;    *    *    * 

"  Sec.  2781.  The  failure  to  divide  the  property  on  di- 
vorce shall  not  affect  the  property  rights  of  either  the  hus- 
band or  wife,  either  may  subsequently  institute  and  prose- 
cute a  suit  for  division  and  distribution  thereof,  or  with 
reference  to  any  other  matter  pertaining  thereto,  which 
could  have  been  litigated  in  the  original  suit  for  divorce. 

"  Sec.  1840.  Upon  the  death  of  the  wife,  the  entire  com- 
munity property,  without  administration,  belongs  to  the 
surviving  husband,  except  such  portion  thereof  as  may 
have  been  set  apait  to  her  by  a  judicial  decree,  for  her  sup- 
port and  maintenance,  which  portion  is  subject  to  her  testa- 
mentary disposition,  and  irt  the  absence  of  such  disposition, 
goes  to  her  descendants,  or  heirs,  exclusive  of  her  husband. 

"Sec.  1841.  Upon  the  death  of  the  husband  one-half  of 
the  community  property  goes  to  the  surviving  wife  and  the 
other  half  is  subject  to  the  teiJtamentary  disposition  of  the 
husband,  and  in  the  absence  of  such  disposition  goe^  one- 
fourth  to  the  surviving  wife  and  the  remainder  in  equal 
shares  to  the  children  of  the  decedent  and  fuither  as  pro- 
vided by  law.  In  the  case  of  the  dissolution  of  the  com- 
munity by  the  death  of  the  husband  the  entire  community 
property  is  equally  subject  to  his  debts,  the  family  allow- 
ance and  the  charge  and  expenses  of  administration." . 

Section  2766  was  amended  in  1915  to  read  as  follows : 

"  The  husband  has  the  management  and  control  of  the 
personal  property  of  the  community,  and  during  coverture 
the  husband  shall  have  the  sole  power  of  disposition  of  the 
personal  property  of  the  community,  other  than  testamen- 
tary, as  he  has  of  his  separate  estate;  but  the  husband  and 
wife  must  join  in  all  deeds  and  mortgages  affecting  real 
estate:  Provided^  That  either  husband  or  wife  may  convey 
or  mortgage  separate  property  without  the  other  joining  in 
such  conveyance  or  mortgage:  And^  provided^  further^ 
That  any  transfer  or  conveyance  attempted  to  be  made  of 
the  real  property  of  the  community  by  either  husband  or 
wife  alone  shall  be  void  and  of  no  effect." 
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In  the  recent  case  of  Beales  v.  AreSy  185  Pac.  780  (1919), 
the  Supreme  Court  of  New  Mexico  carefully  reviewed  the 
history  of  the  community  property  system  in  New  Mexico, 
arriving  at  the  following  conclusions : 

"(1)  That  under  the  law  in  this  jurisdiction  the  wife's 
interest  in  the  community  property  is  equal  with  that  o\ 
the  husband;  that,  while  he  is  by  statute  made  the  agent 
of  the  community  and  given  dominion  and  control  over  the 
community  property  during  the  continuance  of  the  mar- 
riage relation,  his  interest  in  the  property  by  reason  of 
such  fact  is  not  superior  to  that  of  his  wife. 

"(2)  That  the  wife  does  not  forfeit  her  interest  in  the 
community  property  by  the  commission  of  adultery. 

"(3)  That  there  is  no  statute  in  this  State  conferring 
upon  the  district  court  the  power  to  divide  the  community 
property  between  the  parties  at  its  discretion;  that,  wliile 
it  has  power  to  divide  the  property,  this  power  does  not 
extend  further  than  to  set  apart  to  each  of  the  spouses 
their  undivided  half  interest  in  tlie  property. 

"(4)  That  the  district  courts  have  the  power  in  all 
cases  to  set  apart  such  portion  of  the  community  property 
or  of  the  property  of  tlie  respective  spouses  as  in  its  dis- 
cretion may  be  necessary  for  the  proper  support,  care, 
and  maintenance  of  the  children  born  as  a  result  of  the 
marriage." 

The  conclusion  of  the  court  that  the  interest  of  husband 
and  wife  in  community  property  are  equal  is  based  upon 
the  provisions  of  secti(ms  2774  and  2781 ;  the  former,  the 
court  says, 

"clearly  recognizes  an  existing,  present  interest  in  the 
wife    during   the   existence   of   the   matrimonial   status; 
*     *     *     Section  7481  recognizes  that  this  interest  con- 
tinues even  after  divorce,  where  the  property  is  not  divided 
by  the  decree  in  the  divorce  case.    Now,  if  she  had  no  in- 
terest in  the  property  during  the  existence  of  the  com- 
txiiinity,  but  simply  an  expectancy  which  would  ripen  into 
nn  interest  only  upon  the  death  of  the  husband,  and  wliich 
expectancy  continued  only  during  the  existence   of   the 
:^arital  status,  this  expectant  interest  would  be  cut  off  by 
%he  divorce  decree.     *     *     ♦ 
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"  *  *  *  The  sections  referred  to  clearly  recognize  a 
present  interest  in  the  wife,  and  the  whole  act  shows  that 
she  was  an  equal  partner  with  her  husband  in  the  matri- 
monial gains.  He  was  constituted  by  section  16,  c.  37, 
Laws  1907,  as  the  agent  or  manager  of  the  community 
property,  but  this  did  not  vest  him  with  the  larger  or 
sui>erior  interest  in  the  property  upon  division." 

In  Nevada  the  relative  rights  of  husband  and  wife  in 
community  property  are  defined  in  the  following  sections 
of  the  revised  laws  of  that  State : 

"Sec.  2155.  All  property  of  the  wife,  owned  by  her 
before  marriage,  and  that  acquired  by  her  afterwards  by 
gift,  bequest,  devise,  or  descent,  with  the  rents,  issues, 
and  profits  thereof,  is  her  separate  property;  and  all 
property  of  the  husband,  owned  by  him  before  marriage, 
and  that  acquired  by  him  afterwards  by  gift,  bequest, 
devise,  or  descent,  with  the  rents,  issues  and  profits  thereof, 
is  his  separate  property. 

"  Sec.  2156.  All  other  property  acquired  after  marriage, 
by  either  husband  or  wife  or  both,  except  as  provided  by 
sections  14  and  15  of  this  act  is  community  property. 

"  Sec.  2160.  The  husband  shall  have  the  entire  manage- 
ment and  control  of  the  community  property,  with  the  like 
absolute  power  of  disposition  thereof,  except  as  hereinafter 
provided,  as  of  his  own  separate  estate :  Provided^  That  no 
deed  of  conveyance  or  mortgage  of  a  homestead  as  now 
defined  by  law,  regardless  of  whether  a  declaration  there- 
of has  been  filed  or  not,  shall  be  valid  for  any  puriK)se 
whatever  unless  both  the  husband  and  wife  execute  and 
acknowledge  the  same  as  now  provided  by  law  for  the 
conveyance  of  real  estate :  Provided^  further^  That  the  wife 
shall  have  the  entire  management  and  control  of  the  earn- 
ings and  accumulations  of  herself  and  her  minor  children 
living  with  her,  with  the  like  absolute  power  of  disposition 
thereof,  when  said  earnings  and  accumulations  are  used  for 
the  care  and  maintenance  of  the  family. 

"  Sec.  2164.  Upon  the  death  of  the  wife  the  entire  con\ 
munity  property  belongs,  without  administration,  to  tt 
surviving  husband,  except  that  in  case  the  husband  sli^ 
have  abandoned  his  wife  and  lived  separate  and  apart  fn 
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her  without  such  cause  as  would  have  entitled  him  to  a 
divorce,  the  half  of  the  community  property  subject  to 
the  payment  of  its  equal  share  of  the  debts  chargeable  to 
the  estate  owned  in  community  by  the  husband  and  wife, 
IS  at  her  testamentary  disposition  in  the  same  manner  as 
her  separate  property,  and  in  the  absence  of  such  disposi- 
tion goes  to  her  descendents  equally,  if  such  descendents 
are  in  the  same  degree  of  kindred  to  the  decedent;  other- 
wise, according  to  the  right  of  representation ;  and  in  the 
absence  of  both  such  disposition  and  such  descendants, 
goes  to  her  other  heirs  at  law,  exclusive  of  her  husband. 

"Sec.  2165.  Upon  the  death  of  the  husband  one-half 
of  the  community  property  goes  to  the  surviving  wife,  and 
the  other  half  is  subject  to  the  testamentary  disposition 
of  the  husband,  and  in  the  absence  of  such  disposition  goes 
to  his  surviving  children,  equally,  and  in  the  absence  of 
both  such  disposition  and  surviving  children,  the  entire 
community  property  belongs  without  administration  to 
the  surviving  wife,  except  as  hereinafter  provided,  subject, 
however,  to  all  debts  contracted  by  the  husband  during  his 
life  that  were  not  barred  by  the  statute  of  limitations  at 
the  time  of  his  death :  Provided,  hotcever,  That  the  home- 
stead set  apart  by  the  husband  and  wife,  or  either  of  them, 
before  his  death,  and  such  other  property  as  may  be  exempt 
by  law  from  execution  or  forced  sale,  shall  be  set  apart  for 
the  use  of  the  widow  and  minor  heirs,  and  if  no  minor 
heirs,  for  the  use  of  the  widow.  In  case  of  the  dissolution 
of  the  conMnunity  by  the  death  of  the  husband,  the  entire 
community  property  is  equally  subject  to  his  debts,  the 
family  allowance  and  charges  and  expense  of  administra- 
tion :  Provided^  however,  That  if  in  the  absence  of  said  tes- 
tamentary disposition  the  surviving  wife  and  children,  and 
in  the  absence  of  such  children  the  wife  shall  pay  or  cause 
to  be  paid  all  indebtedness  legally  due  from  said  estate, 
or  secure  the  payment  of  the  same  to  tlie  satisfaction  of  the 
creditors  of  said  estate,  then  and  in  such  case  the  said 
community  property  shall  not  be  subject  to  administra- 
tion.'' 

Section  2166  provides  that  on  disolution  of  the  mar- 
riage on  divorce  the  community  property  must  be  equally 
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divided  between  the  parties,  except  that  in  case  of  divorce 
for  adultery  or  extreme  cruelty  the  guilty  party  is  entitled 
to  only  so  much  thereof  as  the  court  may  allow.  All  of 
the  above  sections,  except  2160,  which  was  amended  in 
1917,  were  enacted  prior  to  1913. 

One  of  the  most  recent  and  comprehensive  decisions  of 
the  Supreme  Court  of  Nevada,  interpreting  the  above 
statutes  and  defining  the  interests  of  husband  and  wife  in 
commmiity  property,  is  In  re  Williams^  40  Nev.  241,  ren- 
dered in  1916.  In  that  case  it  was  sought  to  collect  a  tax 
under  the  Nevada  Inheritance  Tax  Act  of  1913  on  the  one- 
luilf  of  the  community  property  which  passed  to  the  wife 
on  the  death  of  the  husband.  But  the  court,  after  a  care- 
ful i-eview  of  the  decisions  and  the  Constitution  of  the 
State,  wliich  provided  in  section  31  of  Article  4  that  "  laws 
shall  be  passed  more  clearly  defining  the  rights  of  the 
wife  in  relation  as  well  to  her  separate  property,  as  to  that 
held  in  common  with  her  hunband^'^  said: 

"  It  may,  we  think,  be  asserted,  supported  by  the  great 
weight  of  authority,  that  the  interest  of  the  wife  in  the 
community  property  and  her  title  thereto  is  no  less  than 
that  held  by  the  husband,  and  this  interest  and  title  in 
the  wife  is  not  to  be  regarded  as  a  mere  expectancy. 

"Concluding,  as  we  do,  that  the  wife's  interest  in  the 
community  property  goes  to  her,  not  by  succession  or  in- 
heritance, but  rather  by  a  right  vested  in  her  at  all  times 
during  marriage,  it  follows  that  it  is  not  subject  to  the  law 
of  inheritance  tax." 

The  respective  rights  of  the  husband  and  wnfe  in  the 
community  property  of  the  State  of  Washington  are  de- 
fined by  the  following  sections  of  Pierce's  Washington 
(VkIc  of  1919,  all  of  which  ^verc  enacted  prior  to  1913: 

"  Ski;.  1424.  The  property  and  pecuniary  ri^rhts  of  every 
married  woman  at  the  time  of  her  marriage  or  afterwards 
acquired  by  gift,  devise  or  inheritance,  with  the  rents,, 
issue,  and  profits  thereof,  shall  not  be  subject  to  the  debts 
or  contracts  of  her  husband,  and  she  may  manage,  lease, 
sell,  convey,  encumber  or  devise  by  will  such  property  to 
the  same  extent  and  in  the  same  manner  that  her  husband 
can,  property  belonging  to  him. 
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**  Sec.  1428.  A  wife  may  receive  the  wages  of  her  per- 
nal  labor,  and  maintain  an  action  therefor  in  her  own 
.me  and  hold  the  same  in  her  own  right,  and  she  may 
x>secute  and  defend  all  action  at  law  for  the  preservation 
id  protection  of  her  rights  and  property  as  if  unmarried. 
•'  Sec.  1432.  Property  and  pecuniary  rights  owned  by 
e  husband  before  marriage  and  that  acquired  by  him 
terwards  by  gift,  bequest,  devise  or  descent,  with  the 
nts,  issues,  and  profits  thereof,  shall  not  be  subject  to . 
e  debts  or  contracts  of  his  wife,  and  he  may  manage, 
ase,  sell,  convey,  encumber  or  devise  by  will  such  prop- 
ty  without  the  wife  joining  in  such  management,  aliena- 
:>n  or  encumbrance,  as  fully  and  to  the  same  effect  as 
lOUgh  he  were  unmarried. 

"  Sec.  1433.  Property  not  acquired  or  owned,  as  pre- 
ribed  in  sections  2400  and  2408  acquired  after  marriage 
/  either  husband  or  wife  or  both,  is  community  property. 
he  husband  shall  have  the  management  and  control  of 
>inmunity  personal  property,  with  a.  like  power  of  dispo- 
tion  as  he  has  of  his  separate  personal  property,  except 
B  shall  not  devise  by  will  more  than  one-half  thereof. 

"  Sec.  1434.  The  husband  has  the  management  and  con- 
•ol  of  the  community  real  property,  but  he  shall  not  sell, 
^nvey  or  encumber,  the  community  real  estate,  unless  the 
dfe  join  with  him  in  executing  tlie  deed  or  other  instru- 
lent  of  conveyance  by  which  the  real  estate  is  sold,  con- 
eyed  or  encumbered,  and  such  deed  or  other  instrument 
f  conveyance  must  be  acknowledged  by  him  and  his  wife: 
^rovided,  however.  That  all  such  community  real  estate 
hall  be  subject  to  the  liens  of  mechanics  and  others  for 
alx>r  and  materials  furnished  in  erecting  structures  and 
mprovements  thereon  as  i)rovided  by  law  in  other  cases, 
nd  to  liens  of  judgments  recovered  for  community  debts, 
,nd  to  sale  on  execution  issued  thereon. 

"Sec.  1435.  Upon  the  death  of  either  husband  or  wife, 
me-half  of  the  community  property  shall  go  to  the  survivor, 
ubject  to  the  community  debts,  and  the  other  half  shall  be 
ubject  to  his  testamentary  disposition  of  the  deceased 
msband  or  wife,  subject  also  to  the  community  debts. 
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"  Sec.  1436.  In  case  no  testamentary  disposition  shall 
have  been  made  by  the  deceased  husband  or  wife  of  his  or 
her  half  of  the  community  property  it  shall  descend 
equally  to  the  legitimate  issue  of  his,  her  or  their  bodies. 
If  there  be  no  issue  of  said  deceased  living  or  none  of  their 
representatives  living,  then  the  said  community  property 
shall  all  pass  to  the  survivor,  to  the  exclusion  of  collateral 
heirs,  subject  to  the  community  debts,  the  family  allowance 
and  the  charges  and  expenses  of  administration." 

It  appears  to  be  the  settled  law  of  that  State  that  the 
wife  has,  during  coverture,  as  well  as  upon  the  dissolu- 
tion of  the  marriage,  a  vested  and  definite  interest  and 
title  in  community  property,  equal  in  all  respects  to  the 
interest  and  title  of  her  husband  therein.  Leading  cases 
are: 

Holyoke  v.  Jacknon^  3  Wash.  T.  235. 

Malle  v.  Whittakcr,  39  Pac.  172. 

Marston  v.  Rue,  92  Wash.  129  (159  Pac.  111). 

Schramm  v.  Steele,  166  Pac.  634  (97  Wash.  309). 

Huyvaerts  v.  Roedtz,  178  Pac.  801. 

The  statutes  of  California  defining  the  relative  property 
rights  of  husband  and  wife  are  found  in  the  following 
sections  of  the  Civil  Code: 

"  Sec.  162.  All  property  of  the  wife,  owned  by  her  before 
marriage,  and  that  acquired  afterwards  by  gift,  bequest, 
devise,  or  descent,  with  the  rents,  issues,  and  profits  thereof, 
is  her  separate  property.  The  wife  may,  without  the  con- 
sent of  her  husband,  convey  her  separate  property. 

"  Sec.  163.  All  property  owned  by  the  husband  before 
marriage,  and  that  acquired  afterwards  by  gift,  bequest, 
devise,  or  descent,  with  the  rents,  issues,  and  profits  thereof, 
is  his  separate  property. 

"  Sec.  164.  All  other  property  ac(]uired  after  marriage 
by  eitlier  husband  or  wife,  or  both,  including  real  prop- 
erty situated  in  this  State,  and  personal  property  wherever 
situated^  acquired  while  doviiciled  elsewhere,  which  would 
not  have  been  the  separate  property  of  either  if  acquired 
while  domicihd  in  this  State,  is  community  property;  but 
wherever  any  property  is  conveyed  \x>  a  married  woman  by 
an  instrument  in  writing,  the  presumption  is  that  the 
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title  is  thereby  vested  in  her  as  her  separate  property. 
And  in  case  the  conveyance  is  to  such  married  woman  and 
to  her  husband,  or  to  her  and  any  other  person,  the  pre- 
sumption is  that  the  married  woman  takes  the  part  con- 
veyed to  her,  as  tenant  in  common,  unless  a  different  inten- 
tion is  expressed  in  the  instrument,  and  the  presumption 
in  this  section  mentioned  is  conclusive  in  favor  of  a  pur- 
chaser or  encumbrancer  in  good  faith  and  for  a  valuable 
consideration.  And  in  cases  where  married  women  have 
conveyed,  or  shall  hereafter  convey,  real  property  which 
they  acquired  prior  to  May  nineteenth,  one  thousand  eight 
hundred  and  eighty-nine,  the  husband,  or  their  heirs  or 
assigns,  of  such  married  women,  shall  be  barred  from 
commencing  or  maintaining  any  action  to  show  that  said 
real  property  was  community  property,  or  to  recover  said 
real  property,  as  follows:  As  to  conveyances  heretofore 
made,  from  and  after  one  year  from  the  date  of  the  taking 
effect  of  this  act;  and  as  to  conveyances  hereafter  made, 
from  and  after  one  year  from  the  filing  for  record  in  the 
recorder's  office  of  such  conveyances,  respectively. 

"Sec.  172.  The  husband  has  the  management  and  con- 
trol of  the  community  personal  property,  with  like  abso- 
lute power  of  disposition,  other  than  testamentary,  as  he 
has  of  his  separate  estate ;  provided,  however,  that  he  can 
not  make  a  gift  of  such  community  personal  property,  or 
dispose  of  the  same  without  a  vahiable  consideration,  or 
sell,  convey,  or  encumber  the  furniture,  furnishings,  or 
fittings  of  the  home,  or  the  clothing  or  wearing  apparel 
of  the  wife  or  minor  children  that  is  community,  without 
the  written  consent  of  the  wife. 

"  Sec.  172a.  The  husband  has  the  management  and  con- 
trol of  the  community  real  property,  but  the  wife  must 
join  with  him  in  executing  any  instrument  by  which  such 
community  real  property  or  any  interest  therein  is  leased 
:for  a  longer  period  than  one  year,  or  is  sold,  conveyed, 
^r  encumbered;  provided,  however,  that  the  sole  lease, 
cx)ntract,  mortgage  or  deed  of  the  husband,  holding  the 
:^ecord  title  to  community  real  property,  to  a  lessee,  pur- 
chaser or  encumbrancer,  in  good  faith  without  knowledge 
^of  the  marriage  relation  shall  be  presumed  to  be  valid ;  but 
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no  action  to  avoid  such  instrument  shall  be  commenced 
after  the  expiration  of  one  year  from  the  filing  for  reconl 
of  such  instrument  in  the  recorder's  office  in  the  county  in 
which  the  land  is  situate. 

"Sec.  1401.  Upon  the  death  of  the  wife,  the  entire 
community  property,  without  administration,  belongs  to 
the  surviving  husband,  except  such  portion  thereof  as  may 
have  been  set  apart  to  her  by  judicial  decree,  for  her  sup- 
port, and  maintenance,  w^hich  portion  is  subject  to  her 
testamentary  disposition,  and  in  the  absence  of  such  dis- 
position, goes  to  her  descendants,  or  heirs,  exclusive  of  her 
husband. 

"  Sec.  1402.  Upon  the  death  of  the  husband,  one-half  of 
the  community  property  goes  to  the  surviving  wife,  and  the 
other  half  is  subject  to  the  testamentary  disposition  of  the 
husband,  and  in  the  absence  of  such  disposition,  goes  to  his 
descendants,  equally,  if  such  descendants  are  in  the  same 
degree  of  kindred  to  the  decedent;  otherwise,  according 
to  the  right  of  representation ;  and  in  the  absence  of  both 
such  disposition  and  such  descendants,  is  subject  to  dis- 
tribution in  the  same  manner  as  the  separate  property  of 
the  husband.  In  case  of  the  dissohition  of  the  community 
by  the  death  of  the  husband,  the  entire  community  prop- 
erty is  equally  subject  to  his  debts,  the  family  allowance, 
and  the  charges  and  expenses  of  administration." 

Sections  164  and  172  were  amended  to  read  as  above  in 
1917,  and  172a  was  then  added.  The  changeis  in  section 
164  then  made  are  underlined.  Prior  to  1917  section  172 
applied  to  all  the  community  property  and  was  amended 
only  by  the  insertion  of  the  word  "  personal."  Section  172a 
imposes  a  limitation  upon  the  power  of  the  husband  to 
alienate  community  real  property. 

While  the  statutes  of  California  are  in  some  respects 
similar  to  the  community  property  laws  of  the  other  com- 
munity property  States,  the  rule  established  by  the  highest 
couils  of  that  State  is  that  during  coverture  the  wife  has 
no  vested  interest  in  the  community  property,  her  interest 
therein  being  a  mere  expectancy. 

In   SpreckeU  v.   Spreckels,   IIG   Cal.   339    (1897),  the 
Supreme  Court  of  that  State  held  that  prior  to  the  amend- 
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meiit  of  1891  to  section  172  of  the  Civil  Code,  forbidding 
the  husband  to  give  away  community  property  without  the 
consent  of  the  wife  in  writing,  the  code  vested  in  the  hus- 
band all  the  elem^its  of  absolute  ownership  of  the  com- 
munity property;  that  the  wife's  interest  was  a  mere 
expectancy,  and  as  to  all  the  world  except  the  wife,  there 
was,  prior  to  that  amendment,  no  distinction  between  the 
community  estate  and  the  separate  estate  of  the  husband ; 
and  that  the  amendment  could  not  be  construed  retroac- 
tively so  as  to  deprive  the  husband  of  his  vested  right  to 
dispose  by  gift  of  community  property  acquired  prior  to 
the  amendment,  without  the  consent  of  the  wife. 

In  1905  California  passed  an  inheritance  tax  law,  and 
subsequently  the  question  was  raised  whether  a  widow 
should  be  compelled  to  pay  such  tax  on  that  one-half  of 
the  community  property  that  she  took  on  the  death  of  her 
husband.  In  the  Estate  of  Moffitt,  153  Cal.  359  (1908),  the 
8upreme  Court  of  California  held  that  she  did,  since  she 
had  no  vested  interest  in  the  community  estate  and  took 
her  one-half  on  the  death  of  her  husband  as  his  heir. 

This  case  was  taken  to  the  Supreme  Court  of  the  United 
States  {Moffitt  v.  Kelly,  218  U.  S.  400),  where  the  judg- 
ment of  the  lower  court  was  affirmed,  the  court  laying  down 
the  rule  that  the  nature  and  character  of  the  right  of  the 
wife  in  community  property  for  the  purpose  of  taxation  is 
a  peculiarly  local  question,  and  the  determination  of  the 
State  court  in  regard  thereto  is  not  reviewable  by  the  Su- 
preme Court;  and  further,  that  the  law  of  California  of 
1905,  taxing  all  property  passing  by  will  or  intestacy,  hav- 
ing been  construed  by  the  highest  court  of  that  State  as 
applying  to  the  wife's  share  of  the  community  property, 
such  tax  is  not  in  conflict  with  the  contract,  due  process, 
or  equal  protection  clauses  of  the  Constitution. 

Subsequently  the  inheritance  tax  law  of  California  was 
amended  to  provide  "  that  for  the  purpose  of  this  act "  the 
one-half  of  the  community  property  which  goes  to  the  sur- 
viving wife  on  the  death  of  her  husband,  under  the  pro- 
visions of  section  1402  of  the  Civil  Code  "shall  not  be 
deemed  to  pass  to  her  as  heir  to  her  husband,  but  shall,  for 
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the  purpose  of  this  act,  be  deemed  to  go,  pass,  or  be  trans- 
ferred, to  her  for  valuable  and  adequate  consideration." 

It  is  obvious  that  this  language  does  not  change  the  rule 
of  community  property  in  the  State  nor  vest  in  the  wife 
any  interest  thereto  prior  to  the  dissolution  of  the  com- 
munity; rather  it  emphasizes  the  existing  rule  that  the 
wife  has  no  vested  interest  in  community  property. 

As  to  the  effect  of  section  172a  of  the  Civil  Code,  enacted 
in  1917,  it.  is  not  to  be  presumed  that  the  legislature  in- 
tended, by  the  enactment  of  same  to  make  so  revolutionary 
a  change  in  the  existing  rule  of  property  in  California  as 
to  devest  the  husband  of  his  ownership  in  the  community 
property.  As  was  said  in  Spreckels  \.  Spreckels^  supra^ 
"  If  the  husband  can  not  make  a  valid  transfer  of  the  prop- 
erty for  the  purpose  of  depriving  his  w^fe  of  it,  that  does 
not  show  a  vested  right  in  her,"  and  giving  the  fullest  pos- 
sible effect  to  the  language,  unless  the  wife  had  a  vested  in- 
terest by  virtue  of  the  law  as  it  theretofore  existed,  which 
it  must  be  conceded  she  did  not,  the  operation  of  the  amend- 
ment would  necessarily  be  confined  to  community  property 
acquired  after  May  23,  1917. 

SUMMARY. 

Summarizing,  it  appears  that  in  all  of  the  community 
property  States  except  California  their  own  courts  have 
held  that  the  wife  has,  during  the  existence  of  the  marriage 
relation,  a  vested  interest  in  one-half  of  the  community 
property.  Her  rights  in  the  property  of  the  community 
are  perhaps  most  fully  recognized  in  the  State  of  Wash- 
ington, w^here  both  spouses  have  testamentary  disposition 
over  one-half  of  the  community  property,  and  where  in  the 
absence  of  such  disposition  it  descends  to  their  issue,  or, 
in  the  absence  of  issue,  to  the  survivor ;  while  the  husband  is 
manager  of  the  community  estate  in  Washington  he  may 
not  sell,  convey,  or  encumber  real  estate  unless  the  wife 
join  with  him  in  the  conveyance;  and  as  was  held  in  Tluy^ 
va^rtH  v.  Roedtz^  anfe^  and  Schramm,  v.  Steele^  ante^  the 
separate  debt  of  the  husband  can  not  be  satisfied  out  of 
community  property  where  it  is  not  incurred  in  connection 
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with  the  community  business,  nor.  for  the  benefit  of  the 
community. 

In  Idaho  it  is  seen  that  the  limitation  upon  the  aliena- 
tion of  the  community  real  property  is  the  same  as  in  Wash- 
ington. But  while  the  wife's  earnings  and  the  rents  and 
profits  of  her  separate  estate  are  community  property  she 
is  given  the  management  and  control  of  same.  The  Idaho 
rule  governing  the  disposition  of  community  property  on 
the  death  of  either  spouse  is,  with  minor  variations,  the 
same  as  that  of  Washington.  In  neither  State  is  ah  inhei*- 
itance  tax  payable  on  the  one-half  of  the  community  that 
goes  to  the  one  spouse  on  the  death  of  the  other. 

In  Arizona  the  husband  only  may  dispose  of  communitj 
personal  property,  but  the  wife  must  join  him  in  deed*^ 
or  mortgages  affecting  real  estate,  except  unpatented  min- 
ing claims.  One-half  of  the  community  property  is  sub- 
ject to  the  testamentary  disposition  of  either  spouse,  and 
in  absence  of  such  disposition  goes  to  his  or  her  descend 
ants;  where  there  is  neither  testamentary  disposition  noi 
descendants,  it  is  subject  to  distribution  in  the  same  mannei 
as  the  separate  property  of  the  husband.  On  decree  of 
divorce  the  court  may  divide  the  property  as  he  sees  fit. 
but  in  the  absence  of  provision  for  the  community  prop- 
erty the  parties  from  the  date  of  the  decree  hold  as  tenants 
in  common.  The  courts  of  Arizona  hold  that  the  wife  is 
equal  owner  with  her  husband. 

In  Nevada  the  husband  has  the  entire  management  and 
control  of  the  community  property,  except  that  the  wife 
has  entire  control  of  her  earnings  when  living  separate 
from  her  husband.  Upon  her  death  the  husband  takes  the 
whole  community  estate,  except  that  where  he  has  aban- 
doned her  without  good  cause  she  may  by  will  dispose  of 
half  and  in  absence  of  such  disposition  it  goes  to  her  heii*s. 
exclusive  of  her  husband.  On  the  death  of  the  husband 
the  wife  takes  half  and  the  husband  may  dispose  of.  the 
other  half  by  will,  or  it  goes  to  his  surviving  children;  ii 
there  is  no  will  and  no  children  survive,  the  whole  goes 
to  the  wife  without  administration,  subject  to  certain  pro- 
visos. On  dissohition  of  comnuniity  by  divorce  for  any 
other  ground  than  adultei*y  or  extreme  cruelty,  the  com- 
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munity  property  must  be  equally  divided  between  the  par — 
ties.  The  wife  pays  no  inheritance  tax  under  the  inherit- 
ance tax  law  of  Nevada  on  her  interest  in  community  prop- 
erty the  courts  holding  that  she  takes  not  as  heir  but  b 
a  right  vested  in  her  at  all  times  during  marriage.  It  is  t 
be  noted  that  the  constitution  of  Nevada  recognizes  th 
wife's  interest  in  community  property. 

In  New  Mexico  while  the  husband  is  manager  of  t 
community  estate,  he  may  not  transfer  real  property  wi 
out  a  valuable  consideration  without  the  written  conser:sr 
of  his  wife;  and  under  certain  circumstances  the  wife  m 
be  substituted  as  manager;  prior  to  1915  he  could  not 
fer  community  personal  property  except  for  a  valuab 
consideration  without  her  written  consent;  on  dissolutic 
of  the  community  by  the  death  of  the  wife  the  husba 
takes  all  except  such  portion  as  may  have  been  set  asi^ 
to  the  wife  by  judicial  decree,  which  portion  goes  to  h 
heirs  unless  she  has  disposed  of  same  by  will;  on  dea' 
of  the  husband  one-half  goes  to  the  wife  and  the  other  h 
is  subject  to  testamentary  disposition  by  the  husband, 
he  makes  no  will  one-fourth  of  his  one-half  goes  to  tr 
wife  and  the  remainder  to  the  children.     On  separation 
either  may  petition  for  division  of  community  prope 
and  after  divorce  continue  to  hold  as  tenants  in  comm*- 
where  no  dispo3ition  has  been  made  in  the  divorce  deem* 
New  Mexico  has  no  State  inheritance  tax  act. 

In  Louisiana  the  community  property  comprehends  s 
property  acquired  during  the  marriage  by  either  husba 
1  r  wife  except  that  acquired  with  separate  funds  or  by 
heritance  or  particular  donation,  and  excepting  the  ea 
ings  of  the  wife  Tzhen  she  is  living  separate  from  her  h 
band;  the  husband  is  manager  of  the  community  but 
may  not  convey  community  immovables  by  gratuitous  ti 
and  can  not  dispose  of  movables  in  fraud  of  the  wi 
eithei-  spouse  may  dispose  of  one-half  the  community  p 
erty  by  will  and  the  laws  governing  the  descent  of  s 
property  in  the  absence  of  testamentary  disposition  a 
equally  to  both  spouses,  the  survivor  taking  the  dec«i 
spouse's  half  by  inheritance  when  there  is  no  will, 
neither  father,  mother  or  descendants.    As  heretofore  st 
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le  survivor  pays  no  inheritance  tax  on  his  or  her  one- 
l:^«df  of  the  community  property  but  does  pay  on  that  part 
xjnherited  from  the  deceased  spouse. 

In  California  the  wife  has  no  power  of  testamentary  dis- 
osition  of  community  property  except  of  such 'as  may 
Lave  been  set  aside  to  her  by  judicial  decree ;  she  takes  one- 
l^alf  as  heir  on  the  death  of  the  husband;  but  on  the  death 
<z>f  the  wife  the  entire  community  property  belongs  to  the 
Inusband  without  administration.  The  California  courts 
lave  held  that  under  the  law  as  it  stood  prior  to  1917  the 
had  no  vested  interest  in  community  property  prior 
the  dissolution  of  the  marriage ;  the  amendment  to  the 
inheritance  tax  act  being  limited  to  the  purposes  of  that  act 
<30uld  not  have  had  the  effect  of  vesting  an  interest  in  her, 
WLTid  had  the  addition  of  section  172a  had  that  effect  anv 
mmendment  of  the  inheritance  tax  act  would  have  been 
unnecessary  to  exempt  her  one-half  from  taxation  there- 
under. In  the  case  of  Blum  v.  Wardell^  now  pending  be- 
fore the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit,  on 
appeal  from  the  District  Court  of  the  Northern  District 
of  California,  the  application  of  the  Federal  Estate  Tax 
Act  of  1916  is  under  consideration 

As  appears  from  my  opinion  of  September  10,  1920,  in 
Texas  the  control  of  community  property  is  divided  be- 
tween the  husband  and  wife ;  in  that  State  on  the  death  of 
either  spouse  without  issue  the  survivor  takes  the  whole 
and  where  there  is  issue,  takes  one-half,  the  other  half 
going  to  said  issue  or  their  descendants.    Under  the  State 
inheritance  tax  law  the  wife  pays  no  tax  on  her  half  of  the 
Community  property. 

In  Warhurton  v.  White,  176  U.  S.  484,  496,  the  principle 
"Was  enunciated  that  where  State  decisions  have  interpreted 
State  laws  governing  property  or  controlling  relations  that 
t^re  essentially  of  a  domestic  and  State  nature  the  United 
States  Supreme  Court  will  follow  the  State  decisions,  if 
;^>ossible  to  do  so,  in  the  discharge  of  its  duties.  Also  in 
^e  Vaughn  v.  Hutchinson,  165  U.  S.  566,  570,  it  was  held 
%hat  to  the  law  of  the  State  in  which  property  is  situated 
"^e  must  look  for  the  rules  which  govern  its  descent,  aliena- 
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tion,  and  transfer,  and  for  the  effect  and  construction  of 
wills  and  other  conveyances.  In  United  States  v.  Crosi^y, 
7  Cranch  115,  it  was  held  that  the  title  to  land  can  be 
acquired  and  lost  only  in  the  manner  prescribed  by  the  law 
of  the  plarce  where  same  is  situated. 

In  arriving  at  an  answer  to  the  questions  propounded 
by  you  we  are  called  upon  to  deteimine  the  rules  of  prop- 
erty in  the  community  property  States ;  we  have,  therefore, 
pursuant  to  the  rules  of  the  above  cases,  adopted  the  rules 
laid  down  by  the  highest  courts  of  the  various  States. 
Tliere  remains  to  be  determined  the  application  thereto 
of  the  income  and  estate  tax  provisions  of  Federal  statutes. 
In  my  previous  opinion  it  was  stated  that  since  in  Texas 
the  ownersliip  in  one-half  of  all  community  property  vests 
in  each  spouse,  whatever  is  income  to  the  community  is 
income  to  both.  This  conclusion  applies,  therefore,  to  all 
States  in  which  community  property  is  held  to  be  vested 
equally  in  both  spouses. 

Section  201  of  the  Revenue  Act  of  1916  (39  Stat  777) 
and  section  401  of  that  of  1918  (40  Stat.  1096)  impose  a 
tax  "  upon  the  transfer  of  the  net  estate  of  every  decedent  ^ 
dying  after  the  passage  thereof,  to  be  determined  as  is  set 
forth  in  the  sections  following,  which  are: 

"  Revenue  Act  of  1918. 

"  Sec.  402.  That  the  value  of  the  gross  estate  of  the 
decedent  shall  be  determined  by  including  the  value  at  the 
time  of  his  death  of  all  property,  real  or  personal,  tangible 
or  intangible,  wherever  situated— 

"(a)  To  the  extent  of  the  interest  therein  of  the  decedent 
at  the  time  of  his  death  which  after  his  death  is  subject 
to  the  payment  of  the  charges  against  his  estate  and  the 
expenses  of  its  administration  and  is  subject  to  distribu- 
tion as  part  of  his  estate; 

*  *  *  *  m 

"(rf)  To  the  extent  of  the  interest  therein  held  jointly 
or  as  tenants  in  the  entirety  by  the  decedent  and  any  other 
person,  or  deposited  in  banks  or  other  institutions  in  their 
joint  names  and  payable  to  eitlier  or  the  survivor,  except 
such  part  thereof  as  may  be  shown  to  have  originally  be- 
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longed  to  such  otlier  pei-son  and  never  to  have  belonged  to 
the  decedent."     (40  Stat.  1097.) 

Subdivisions  {a)  and  (<?)  of  section  202  of  the  Revenue 
Act  of  1916  are  identical  with  subdivisions  {a)  and  (d)  of 
section  402  of  the  Revenue  Act  of  1918,  quoted  .above. 

While  the  community  estate  of  husband  and  wife  has 
not  in  the  strictest  sense  all  the  incidents  of  a  joint  estate 
or  an  estate  in  the  entirety  as  they  were  known  at  com- 
mon law,  I  am  convinced  that  the  community  estate  is  for 
all  practical  purposes  within  the  language  of  subdivision 
{d)  of  section  402,  there  being  deductible  therefrom,  in 
arriving  at  the  net  estate  of  decedent,  the  one-half  interest 
of  the  surviving  spouse,  which  may  be  shown  to  have  origi- 
nally belonged  to  such  person,  and  never  to  have  belonged 
to  the  decedent. 

And  even  though  it  should  be  held  that  the  community 
estate  is  not  a  "  joint  estate  "  or  an  "  estate  in  the  entirety  " 
within  the  meaning  of  the  revenue  acts,  the  one-half  in- 
terest of  the  deceased  spouse  in  community  property  would 
still  be  subject  to  tax  under  the  language  of  subdivision 
(a)  above. 
•  My  answers  to  your  questions  are  therefore : 

(1)  That  in  Washington,  Arizona,  Idaho,  New  Mexico, 
Louisiana,  and  Nevada  the  husband  and  wife  domiciled 
therein,  in  rendering  separate  income-tax  returns,  may 
each  report  as  gross  income  one-half  of  the  income  which 
under  the  laws  of  the  respective  States  becomes,  simul- 
taneously with  its  receipt,  community  property. 

(2)  In  the  States  mentioned,  in  answer  to  question  one. 
there  should  be  included  in  gross  estate,  in  computing  the 
estate  tax  of  a  deceased  spouse,  one-half  only  of  the  com 
munity  property  of  husband  and  wife  domiciled  therein. 

(3)  Neither  of  the  above  answers  is  based  upon  a  statute 
enacted  subsequent  to  March  1,  1913. 

(4)  My  answers  to  these  questions  apply  under  incomo 
and  estate-tax  acts  prior  to  the  Revenue  Act  of  1918. 

Respectfully, 

A.  MITC^TIKLL  PALMER. 
To  the  Secretary  of  the  Treasury. 
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TKANSFKR  OF  UKGISTEUEI>  L1I5EUTY  LOAN  BONI>S. 

Where  a  defHuIt  judgment  was  reiulei-eil  iu  a  justice's  court  of 
Montana  against  the  owner  of  certain  registered  Liberty  loan 
bonds,  tlie  only  service  of  process  being  by  publication  and  the 
Christian  name  of  the  registered  owner  being  indicated  in  the 
order  of  [mbllcation  only  by  Initial  letters,  the  Treasury  De|>art- 
nient  should  not  transfer  the  bonds  iu  question  without  an 
assignment  from  the  registered  owner. 

Department  of  Justice, 

March  1,  1921. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  Au- 
gust 26, 1920,  requesting  an  expression  of  my  opinion  upon 
the  question  whether  two  $50  bonds  of  the  fourth  Liberty 
loan,  registered  in  the  name  of  L.  B.  Mitchell,  could  prop- 
erly be  transferred  without  an  assignment  from  the  regis- 
tered owner,  on  the  basis  of  certain  proceedings  in  a  case 
entitled  "  MV.  L.  Beardsley^  plmntiff^  v.  L.  B.  Mitchell^ 
defendant?^ 

From  the  papers  transmitted  with  your  letter  it  appears 
that  the  basis  of  the  proceedings  through  which  the  pro- 
posed transferee  claims  to  have  acquired  title  to  the  bonds 
in  question  is  a  default  judgment  in  favor  of  the  plaintiff 
in  the  above-entitled  cause  rendered  by  a  justice  of  the 
peace  of  Boulder  Township,  Jefferson  County,  Mont.  No 
service  was  had  on  the  defendant  other  than  by  publica- 
tion. The  bonds  in  question  were  sold  at  an  execution  sale 
to  satisfy  the  above  judgment. 

A  judgment  is  absolutely  void  unless  the  person  sued 
has  notice,  actual  or  constructive,  of  the  pendency  of  the 
suit.  Where  he  is  personally  served  with  process,  errors 
in  the  name  of  the  defendant  occurring  in  the  summons 
are  immaterial  unless  they  are  so  great  that  an  entirely 
different  person  may  be  said  to  be  named.  But  where  the 
defendant  has  constructive  notice  only,  i.  e.,  where  the  only 
service  of  process  is  by  publication,  such  service  is  void 
unless  defendant's  name  is  stated  correctly  and  fully 
enough  to  identify  him. 

At  common  law  the  rule  is  that  every  person  is  presumed 
to  have  not  only  a  surname  but  a  Christian  name,  until  the 
contrary  is  made  to  appear  by  proper  averment,  and  that  a 
description  of  him  by  his  surname  and  the  initial  of  his 

Note,— Opinion  of  Marcb  1,  A^'il,  T«\«iV\\:itl  Xq  ^^W-WVi  ^t  Treasury   regu- 
UtioDa,  p.  497. 
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Christian  name  does  not  sufficiently  identify  him.  Conse- 
quently it  has  been  held  that  where  the  defendant  was 
served  by  publication  only,  and  the  order  of  publication 
stated  only  the  initial  of  his  Christian  name,  such  service 
was  not  sufficient  to  give  the  court  jurisdiction  over  the 
cause,  and  that  a  judgment  entei*ed  on  it  was  void.  {Skel- 
toil  V.  Sackett^  91  Mo.  377.)  In  D^Autremont  v.  Anderson 
Iron  Company^  104  Minn.  165,  it  was  held  that  where  the 
middle  initial  of  defendant's  name  was  wrongly  stated  and 
service  was  made  by  publication,  the  court  did  not  acquire 
jurisdiction  over  the  real  party  defendant.  The  same  con- 
clusion was  reached  in  McNamara  v.  Gunderson^  89  Nebr. 
112,  where  defendant's  Christian  name  was  stated  as 
"Ann  "  instead  af  "Anna." 

In  some  jurisdictions  the  common-law  rule,  according 
to  which  a  person's  full  Christian  name  is  essential  to  the 
description  of  him,  has  been  modified  by  statute  or  judicial 
decision ;  but  this  is  not  the  case  in  Montana.  The  common- 
law  rule  is  still  in  force  there.  For  this  reason  I  am  of  the 
opinion  that  the  judgment  on  which  the  execution  sale  in 
this  case  is  based  was  void,  and  that  no  title  passed  to  the 
purchaser  at  that  sale.  Therefore  your  question  must  be 
answered  in  the  negative. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  or  the  Treasury. 


TRANSFER  OF  REGISTERED  LIBERTY  LOAN  BONDS. 

Where  a  default  decree  In  an  attachment  suit  was  rendered  in  a 
chancery  court  of  Tennessee  against  a  nonresident  owner  of  cer- 
tain registered  Liberty  loan  bonds,  the  Treasury  Department 
should  not  transfer  the  bonds  without  an  assignment  from  the 
registered  owner  until  it  is  ascertained  that  no  application  has 
been  filed  for  setting  aside  such  decree  within  VI  months  from 
the  rendition  thereof. 

Department  of  Jitstke, 

March  /,  1921. 
Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of 
September  22,  1920,  requesting  an  expression  of  my  opin- 
ion u]X)n  the  question  whether  or  not  three  4|  per  cent 
third  Lil)erty  loan  bonds,  registered  in  the  name  of  Robert 
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E.  Ward,  could  properly  be  transferred  without  an  assign- 
ment from  the  registered  owner,  on  the  basis  of  certain  pro- 
ceedings in  the  chancery  court  of  Johnson  County,  Tenn., 
in  a  case  entitled  '^Mildred  C.  Ward  v.  Robert  E.  Ward^^ 

PVom  the  papers  transmitted  with  your  letter  it  appears 
that  on  January  30,  1920,  a  bill  for  divorce  and  attach- 
ment was  filed  in  the  above-entitled  cause  in  the  chancery 
court  at  Mountain  City,  for  Johnson  County,  Tenn.,  alleg- 
ing that  until  January  9,  1920,  defendant  w^as  a  resident  of 
Johnson  County,  Tenn.,  but  that  at  the  time  of  the  filing  of 
said  bill  his  whereabouts  or  place  of  residence  was^unknown 
to  complainant;  charging  upon  information  and  belief 
that  defendant  was  a  nonresident  of  the  State  of  Tennessee, 
and  attaching,  among  other  property,  the  three  Liberty 
bonds  hereinabove  described.  Service  upon  defendant  was 
had  by  publication.  The  defendant  having  failed  to  ap- 
pear and  make  defense  to  the  bill,  it  was  taken  as  confessed, 
and  on  April  20,  1920,  the  court  decreed  a  divorce  to  com- 
plainant and  awarded  as  alimony  all  the  personal  property 
described  in  the  bill  and  attached  in  the  cause. 

The  1918  Annotated  Code  of  Tennessee,  section  5289, 
provides  that — 

"  In  all  cases  of  attachment  sued  out  because  the  defend- 
ant resides  out  of  the  State,  or  has  merely  removed  himself 
or  property  from  the  State,  the  judgment  or  decree  by  de- 
fault may  be  set  aside,  upon  application  of  the  defendant, 
and  good  cause  shown,  within  tw^elve  months  thereafter, 
and  defense  permitted  upon  such  terms  as  the  court  or 
justice  may  impose." 

In  the  present  instance  the  attachment  was  sued  out  on 
the  ground  of  defendant's  nonresidence.  Therefore,  under 
the  above  statute  the  defendant  had  12  months'  time  from 
the  rendition  of  the  decree  against  him  in  which  to  file  an 
application  to  set  it  aside.  I  am  of  the  opinion  that  until 
it  is  ascertained  that  the  time  for  setting  aside  the  decree 
has  elapsed,  without  defendant's  filing  an  application  to  do 
so,  a  transfer  of  the  bonds  should  not  be  made. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasury. 
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PERMITS  FOR  THE  MANUFACTURE  AND  SALE  OF  LIQUORS 
BX)R  MEDICINAL  PURPOSES— QUANTITY  OF  LIQUOR  SOLD 
ON  PRESCRIPTIONS. 

The  Commissioner  of  Internal  Revenue  is  autliorized  under  the 
National  Prohibition  Act  to  issue  permits  for  the  manufacture  of 

-  whisky,  beer,  wine,  and  the  other  liquors  enumerated  in  section 
1  of  Title  II  of  ^said  Act  with  an  alcoholic  content  in  excess  of 
one-half  of  1  per  cent,  for  medicinal  purposes. 

Except  In  the  case  of  spiritous  ilquor,  the  quantity  of  liquor  that 
may  be  prescribed  by  a  physician  In  a  given  emergency  or  dur- 
ing a  given  period  of  time  can  not  be  limited  by  regulation,  but 
a  regulation  may  limit  the  quantity  of  Ilquor  of  any  kind  which 
may  be  called  for  by  a  single  prescription. 

The  Commissioner  of  Internal  Revenue  and  the  Secretary  of  the 
Treasury  are  without  authority  to  limit,  either  locally  or  for  the 
country  as  a  whole,  the  number  of  permits  to  be  Issued  for  the 
manufacture  or  sale  of  Ilquor  for  medicinal  purposes. 

Department  of  Justice, 

March  3^  1921. 

Sir:  This  will  acknowledge  receipt  of  your  letter  of 
February  21,  requesting  an  opinion  on  the  following  ques- 
tions: 

"  1.  Whether  the  Commissioner  of  Internal  Revenue  is 
authorized  under  the  Volstead  Act  to  issue  a  permit  for 
the  manufacture  of  whiskey  for  medicinal  purposes. 

"  2.  Whether  the  Commissioner  of  Internal  Revenue  is 
authorized  under  the  Volstead  Act  to  issue  a  permit  for  the 
manufacture  of  beer  and  other  malt  liquors,  with  an  alco- 
holic content  in  excess  of  one-half  of  1  per  cent,  for 
medicinal  purposes. 

"3.  Whether  the  Commissioner  of  Internal  Revenue  is 
authorized  under  the  Volstead  Act  to  issue  a  permit  for 
the  manufacture  of  wine  and  other  vinous  liquors,  with  an 
alcoholic  content  in  excess  of  one-half  of  1  per  cent,  for 
medicinal  purposes. 

**  4.  If  your  answer  is  in  the  affirmative  in  any  or  all  of 
the  above-mentioned  cases,  please  advise  me  whether  by 
regulations,  approved  by  the  Secretary  of  the  Treasury, 
the  quantity  to  be  prescribed  by  physicians  may  be  limited 
or  controlled. 


468      Permits  for  manufacture  and  sale  of  liquors. 

"  5.  If  your  answer  is  in  the  affinnative  as  to  one  or  all 
of  questions  numbered  1,  2  and  3,  please  advise  me  as 
follows : 

"(a)  May  the  Commissioner  under  regulations  to  be  ap- 
proved by  the  Secretary  of  the  Treasury  limit  the  number 
of  permits  for  manufacture  or  sale  within  any  particular 
State,  subdivisions  of  States,  or  locality,  after  he  has  deter- 
mined as  a  matter  of  fact  that  a  certain  number  of  permits 
would  be  all  that  reasonably  would  be  necessary  to  take 
care  of  these  products  for  medicinal  purposes?  , 

"(b)  May  the  Commissioner  as  a  matter  of  administra- 
tion in  the  exercise  of  his  administrative  judgment  deter- 
mine that  no  permits  whatsoever  should  be  issued  in  any 
particular  State,  locality,  or  subdivisions  of  States,  or  in 
the  country  as  a  whole  ?  " 

In  answering  the  first  three  questions,  it  may  be  well  to 
quote  the  language  of  my  opinion  of  December  13,  1920 
(32  Op.  361),  where  in  referring  to  section  1,  Title  11, 
of  the  National  Prohibition  Act,  I  said:  "The  word 
'liquor'  is  expressly  defined  in  section  1,  above  quoted, 
to  include  whiskey  and  other  liquors  there  enumerated." 
In  section  1  it  is  provided  that  the  term  '  liquor '  includes, 
"alcohol,  brandy,  whiskey,  rum,  gin,  beer,  ale,  porter,  and 
wine,  and  in  addition  thereto  any  spirituous,  vinous,  malt, 
or  fermented  liquor."  (41  Stat.  307.)  It  will  thus  be  seen 
that  the  liquors  enumerated  in  your  first  three  questions 
come  w  ithin  the  definition  of  the  term  "  liquor." 

It  was  not  the  purpose  of  Congress  to  prohibit  the  use  of 
liquor  for  nonbeverage  purposes,  as  is  evidenced  by  the 
wording  of  the  title  of  the  National  Prohibition  Act. 

"An  Act  to  prohibit  intoxicating  beverages,  and  to  regu- 
late the  manufacture,  production,  use,  and  sale  of  high- 
proof  spirits  for  other  than  beverage  purposes,  and  to 
insure  an  ample  supply  of  alcohol  and  promote  its  use  in 
scientific  research  and  in  the  development  of  fuel,  dye,  and 
other  lawful  industries."     (41  Stat.  305.) 

However,  it  was  necessary  to  regulate  the  traffic  in  non- 
beverage  liquor  in  order  to  accomplish  the  purpose  of  the 
Act,  which  was  as  stated,  to  prevent  the  use  of  liquors 
for  beverage  purposes.    The  use  of  liquor  as  a  medicine 
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was  recognized  by  Congress  to  be  a  nonbeverage  use.  This 
is  shown  by  the  i)rovisions  made  for  the  issuance  of  permits 
to  prescribe.  (Sec  section  7,  Title  II,  41  vStat.  311.)  I  am, 
therefore,  of  opinion  the  Commissioner  may  is.sue  permits 
for  the  manufacture  of  liquors  for  medicinal  purposes. 

If,  by  your  fourth  question,  you  mean  to  inquire  whether 
it  is  competent,  by  regulation,  to  limit,  except  as  prescribed 
by  the  statute  in  the  case  of  spirituous  liquor,  the  quantity 
of  liquor  that  a  physician  may  prescribe  for  the  same 
patient  within  a  given  period  of  time,  I  think  the  question 
must  be  answered  in  the  negative.  The  statute  forbids  a 
physician  to  prescribe  liquor  except  when,  after  the  re- 
quired examination  or  investigation,  "he  in  good  faith 
believes  that  the  use  of  such  liquor  as  a  medicine  by  such 
pei*son  is  necessary  and  will  afford  relief  to  him  from  some 
known  ailment."  Congress  has  imposed  the  sole  additional 
limitation  that  not  more  than  a  pint  of  spirituous  liquor 
shall  be  prescribed  for  the  same  person  within  any  period 
of  10  days.  Subject  to  this  limitation,  obviously  there  has 
l)een  committed,  not  to  the  judgment  of  the  Commissioner 
and  the  Secretary  of  the  Treasury,  but  to  the  professonal 
judgment  of  the  physician,  the  question  of  the  quantity 
of  liquor  that  may  be  used  to  advantage,  as  a  medicine,  in 
each  case.  As  to  this  question,  I  think  the  intention  was 
to  leave  the  physician  unfettered  by  governmental  control 
but  subject  to  be  dealt  with  criminally  and  by  revocation 
of  his  permit  if  he  acts  in  bad  faith.  A  regulation,  there- 
fore, which  would  substitute  the  judgment  of  the  Commis- 
sioner and  Secretary  of  the  Treasury  for  the  good  faith  of 
the  physician,  by  fixing  a  limit  upon  the  amount  that  could 
be  prescribed  in  a  given  emergency  or  during  a  given 
period  of  time  would,  in  my  opinion,  be  without  authority 
and  void. 

However,  the  authority  to  make  regulations  governing 
the  manner  in  which  liquor  may  be  prescribed  is  clear  and 
ample.  Any  regulation  reasonably  deemed  by  the  Com- 
missioner and  Secretary  proper  to  limit  the  distribution 
of  liquors  for  medicinal  purposes  to  cases  in  which  a  phy- 
sician, in  good  faith,  believes  necessary  will  be  valid.  To 
authorize  a  physician  to  prescribe,  at  one  time,  a  large 
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quantity  of  liquor,  on  the  theory  that  the  necessity  for  it 
use  will  probably  continue  during  a  long  period  in  th 
future,  would  lead  to  abuses  and  enable  persons  to  obtaii 
liquors  that  might,  in  fact,  never  be  required  for  the  pu 
pose  for  which  prescribed.    This,  I  think,  was  never  co 
templated,  and  I  am  of  opinion  that  the  regulations  ma^ 
very  properly  limit  the  quantity  of  liquor  of  any  and  at 
kinds  which  shall  be  called  for  by  a  single  prescriptio 
The  regulation  may  provide  that  no  prescription  shall  cal 
for  more  than  the  physician,  acting  in  good  faith,  believ 
will  actually  be  required  during  a  given  number  of  day: 
or  it  may  simply  provide  that  no  prescription  shall  call  f 
more  than  a  given  quantity. 

In  answer  to  your  questions  5  (a)  and  5  (b),  I  am  co; 
strained  to  the  view  that  the  Commissioner  and  the  Sec 
tary  are  without  authority  to  limit  the  number  of  permi 
to  be  issued  for  the  manufacture  or  sale  of  liquor  im 
medicinal  purposes  within  a  particular  section  of  the  cour 
try  upon  the  sole  ground  that  a  given  number  will  ■ 
sufficient. 

The  manufacture  or  sale  of  liquor  for  medicinal  p 
poses  has  not  been  prohibited.    The  constitutional  amen 
ment  does  not  expressly  confer  power  to  prohibit  eith 
It  may  be  assumed  that  Congress,  for  the  purpose  of  maki 
the  prohibition  law  effective,  could  have  placed  some 
upon  the  quantity  of  liquor  that  should  be  either  ma 
f actured  or  sold  for  medicinal  purposes,  and  that  it  mi 
have  indicated,  in  general  terms,  the  character  of  s 
limitation  and  authorized  the  executive  officers  to  carry 
the  purpose  thus  expressed  by  proper  regulations.    I  c 
find  in  the  Act,  however,  no  purpose  either  to  direc- 
impose  such  a  limitation  or  to  confer  upon  the  execute 
officers  any  power  to  do  so.    I  think,  therefore,  tha 
regulation  having  this  in  view  would  be,  in  effect, 
amendment  of  the  statute  and  not  a  mere  regulatio 
carry  out  the  expressed  purpose  of  Congress.    Secti 
of  the  Act  contains  a  number  of  provisions  relatingg* 
permits,  and  must  be  taken  to  describe,  in  general^       <A^ 
scope  of  the  regulations  which  may  lawfully  be  proxi:^ii/- 
gated.    There  is  no  reference  here,  however,  to  a  puTf^^jisie 
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to  limit  the  quantity  produced  or  sold.  With  respect  to 
the  sale  at  retail  for  medicinal  purposes,  the  Act  itself 
confines  such  sales  to  a  very  narrow  limit  by  providing 
that — 

"  No  permit  shall  be  issued  to  anyone  to  sell  liquor  at 
retail,  unless  the  sale  is  to  be  made  through  a  pharmacist 
designated  in  the  permit  and  duly  licensed  under  the  laws 
of  his  State  to  compound  and  dispense  medicine  prescribed 
by  a  duly  licensed  physician.  No  one  shall  be  given  a 
permit  to  prescribe  liquor  unless  he  is  a  physician  duly 
licensed  to  practice  medicine  and  actively  engaged  in  the 
practice  of  such  profession."     (41  Stat.  310,  sec.  6.) 

Practically,  therefore,  no  permit  for  sales  at  retail  can 
be  granted  except  to  a  druggist  who  is  himself  a  licensed 
pharmacist  or  who  employs  such  a  pharmacist.  As  between 
different  applicants  for  permits  who  meet  this  and  the 
other  requirements  of  the  Act,  I  am  unable  to  find  any 
authority  for  discriminating.  I  think  it  was  the  intention 
of  Congress  that  all  reputable  drug  stores  authorized  to 
compound  and  dispense  medicine  prescribed  by  physicians 
should  be  entitled  to  a  permit  to  sell  liquor  at  retail  on 
such  prescriptions.  I  can  not  believe  that  it  was  the  in- 
tention that  the  executive  officeis  should  have  authority  to 
say  that  one  reputable  druggist  in  a  community  should 
have  a  permit  and  another  equally  reputable  should  not. 
If  there  are  a  number  of  reputable  drug  stores  in  a  com- 
munity, I  can  not  find  in  the  Act  anything  which  author- 
izes the  commissioner  and  Secretary  to  say  that  some  of 
them  shall  be  denied  a  permit  merely  because  in  the  opinion 
of  these  officers  the  others  will  be  able  to  meet  the  legitimate 
demand  for  liquor  for  medicinal  purposes.  It  may  be  that 
Congress  might  have  conferred  the  power  to  thus  select 
what  may  be  deemed  a  sufficient  number  to  receive  permits 
and  then  to  deny  all  other  applications  made  from  the 
same  communitv.    But  I  do  not  think  this  has  been  done. 

With  respect  to  sales  at  wholesale  for  any  nonbeverage 
purpose,  the  Act  imposes  limitations  as  to  the  class  of 
pei^sons  who  may  receive  permits.  But  again  I  can  find 
no  authority  to  discriminate  between  persons  within  that 
class  by  limiting  the  number  of  permits  to  be  issued. 
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With  respect  to  persons  who  may  receive  permits  to 
manufacture,  there  does  not  seem  to  be  any  limitation  as  to 
the  class  of  such  persons. 

On  the  whole,  I  am  of  opinion  that  there  is  no  authority 
to  limit  the  number  of  permits,  either  locally  or  for  the 
country  as  a  whole,  because  the  Commissioner  and  Secre- 
tary may  be  of  opinion  that  a  larger  number  are  not  neces- 
sary. I  must,  therefore,  answer  the  two  questions  em- 
braced in  your  number  5  in  the  negative. 
KespectfuUy, 

A.  MITCHELL  PALMER, 

To  the  Secretary  of  the  Treasury. 


RAILWAY   COMPANIES— EXTRA    COMPENSATION    FOU    CUS- 
TOMS OFFICERS— ATTORNEY  GENERAL'S  OPINION. 

The  Attorney  General  decUnes  to  express  an  opinion  upon  tbe  ques- 
tion whether  railway  companies  and  other  carriers  bringing  in 
merchandise  from  contiguous  foreign  territory  in  cars  or  other 
conveyances  are  liable  for  the  extra  compensation  of  such  cus- 
toms officers  as  may  be  required  to  perform  service  in  the  exam- 
ination of  baggage  or  the  lading  or  unlading  of  merchandise  on 
Sundays  or  holidays,  and  at  other  than  the  regular  hours  of  such 
officers  on  other  days,  as  the  same  question  is  involved  in  a  case 
now  pending  on  appeal  to  a  Federal  court 

It  has  long  been  the  settled  rule  of  this  Department  not  to  render 
an  opinion  upon  any  question  whose  answer  may  bring  it  into 
conflict  with  a  Judicial  tribunal,  especially  wliile  the  question  is 
under  consideration  by  the  courts. 

Department  of  Justice, 

March  3,  1921. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of 
January  28,  1921,  requesting  an  expression  of  my  opinion 
upon  the  following  questions  of  law : 

"(1)  iiLre  railway  companies  and  other  carriers  bringing 
in  merchandise  from  contiguous  foreign  territory  in  cars 
or  other  conveyances  liable  for  the  extra  compensation  of 
such  customs  officers  as  may  be  required  to  perform  service 
in  the  examination  of  baggage  or  the  lading  or  unlading 
of  merchandise  on  Sundays  or  holidays,  and  at  other  than 
the  regular  hours  of  such  officers  on  other  days? 
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"  (2)  If  your  answer  to  the  foregoing  is  in  the  affirmative, 
is  it  neoeasary  that  the  carrier  make  application  in  each 
instance  for  the  services? 

"(3)  Does  the  carrier  become  liable  for  the  extra  com- 
pensation of  officers  in  the  inspection  of  imported  merchan- 
dise which  is  entered  but  not  actually  unladen,  but  is  de- 
livered or  released  to  the  carrier  for  delivery  to  an  interior 
place  or  port  other  than  the  places  of  inspection?  ^ 

It  appears  that  at  least  the  first  of  the  questions  sub- 
mitted by  you  has  been  passed  upon  by  Judge  Hazel,  of 
the  United  States  District  Court  for  the  Western  District 
of  New  York,  and  that  an  appeal  from  his  decision  is  now 
pending.  The  answers  to  the  other  questions  are  neces- 
sarily dependent  upon  the  answer  to  the  first.  I  regret 
that  under  these  circumstances  I  can  not  comply  with  your 
request,  as  it  has  long  been  the  settled  rule  of  this  Depart- 
ment not  to  render  an  opinion  upon  any  question  whose 
answer  may  bring  it  into  conflict  with  a  judicial  tribunal, 
especially  while  the  question  is  under  consideration  by  the 
courts.  (20  Op.  618;  23  Op.  221,  682,  585;  24  Op.  59; 
26  Op.  369.) 

Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  op  the  Treasury. 


FIRST  NATIONAL  CORPORATION  OF  BOSTON— USB  OF 
WORD  "NATIONAL"  IN  ITS  TITLE. 

The  First  National  Corporation  of  Boston,  a  corporation  organized 
under  the  laws  of  Massachusetts  with  power  to  act  as  brolser 
in  dealing  in  personal  property  of  every  kind  and  description,  is 
not  entitled  by  reason  of  the  inhibitions  of  section  5243  of  the 
Revised  Statutes  to  use  the  word  "national"  in  its  title. 

Department  of  Justice, 

March  5,  1931. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of 
November  29, 1920,  requesting  an  expression  of  my  opinion 
upon  the  question  whether,  under  the  inhibitions  of  Revised 
Statutes,  section  5243,  the  First  National  Corporation  of 
Boston  has  the  right  to  use  the  word  ^'  national "  in  its  title. 
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Revised  Statutes,  section  5243,  provides  that — 

"All  banks  not  organized  and  transacting  business  under 
the  national  currency  laws,  or  under  this  Title,  and  all 
persons  or  corporations  doing  the  business  of  bankers, 
brokers,  or  savings  institutions,  except  savings  banks  au- 
thorized by  Congress  to  use  the  word  'national'  as  a  part  of 
their  corporate  name,  are  prohibited  from  using  the  word 
'  national '  as  a  portion  of  the  name  or  title  of  such  bank, 
corporation, firm, or  partnership;  and  any  violation  of  this 
prohibition  committed  after  the  third  day  of  September, 
1873,  shall  subject  the  party  chargeable  therewith  to.  a 
penalty  of  $50.00  for  each  day  during  which  it  is  committed 
or  repeated." 

Section  25  of  the  Federal  Reserve  Act  provides  that  any 
national  banking  association  may  file  application  with  the 
Federal  Reserve  Board  for  permission  to  invest  an  amount 
not  exceeding  in  the  aggregate  10  per  cent  of  its  paid-in 
capital  stock  and  surplus  in  the  stock  of  one  or  more  banks 
or  corporations  chartered  or  incorporated  under  the  laws  of 
the  United  States  or  of  any  State  thereof,  and  principally 
engaged  in  international  or  foreign  banking  or  banking 
in  a  dependency  or  insular  possession  of  the  United  States, 
either  directly  or  through  the  agency,  ownership,  or  control 
of  local  institutions  in  foreign  countries  or  in  such  de- 
pendencies or  insular  possessions.     (39  Stat.  755.) 

The  First  National  Corporation  was  incorporated  under 
the  Business  Corporation  Law  of  Massachusetts,  with  a 
capital  stock  of  $2,250,000,  all  of  which  is  owned  by  the 
First  National  Bank  of  Boston.  Upon  its  incorporation 
it  entered  into  an  agreement  with  the  Federal  Reserve 
Board,  whereby  the.  former,  in  consideration  of  "  the  grant- 
ing by  said  Federal  Reserve  Board  to  said,  the  First 
National  Bank  of  Boston,  of  the  power  to  invest  $2,250,000 
of  its  capital  and  surplus  in  the  capital  stock  of  the  First 
National  Corporation,  said  corporation  agrees  and  under- 
takes with  said  Federal  Reserve  Board  to  restrict  its  opera- 
tions or  conduct  its  business  in  such  manner  or  under  such 
limitations  and  restrictions  as  the  Federal  Reserve  Board 
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may  prescribe  for  the  place  or  places  wherein  the  business 
of  the  Fii-st  National  Corporation  is  to  be  conducted." 

Under  its  charier  the  First  National  Corporation  has, 
among  others,  the  following  powers: 

"  1.  To  purchase  and  sell,  or  discount  and  negotiate  or 
pledge  notes,  drafts,  checks,  bills  of  exchange,  acceptances, 
cable  transfers,  or  other  evidences  of  debt. 

"  3.  To  purchase,  sell,  pledge  or  otherwise  deal  in  and 
with  securities  of  all  kinds,  either  foreign  or  domestic. 

"  4.  To  accept  bills  or  drafts  drawn  upon  it. 

"  5.  To  purchase  and  sell  exchange  coin  and  bullion. 

"  6.  To  borrow  and  to  lend  money  with  or  without  se- 
curity, real,  personal  or  mixed. 

"  8.  To  act  both  on  its  own  account  and  as  agent,  trustee, 
broker,  consignee  or  factor  of  others  in  buying,  warehous- 
ing, selling,  in  procuring  insurance  uiK)n  and  otherwise 
dealing  in  goods,  wares,  merchandise  and  pereonal  prop- 
erty of  every  kind  and  description,  and  to  act  as  financial  or 
business  agent  or  trustee  for  domestic  and  foreign  corpora- 
tions, both  private  and  municipal,  and  for  individuals, 
partnerships,  associations  and  governments. 

"11.  To  engage  in  international  or  foreign  banking  or 
banking  in  a  dependency  or  insular  possession  of  the  United 
States,  either  directly  or  through  the  agency,  ownership  or 
control  of  local  institutions  in  foreign  countries,  or  in 
such  dependencies  or  international  possessions;  Provided, 
however,  that  said  corporation  shall  not  be  deemed  to  pos- 
sess the  power  to  receive  deposits  or  to  issue  bills,  notes,  or 
other  evidences  of  debt  for  circulation  as  money. 

"  15.  In  general,  to  do  any  and  all  things,  and  to  have 
and  exercise  any  and  all  powers  necessary  or  incidental  to 
the  ccAnplete  exercise  of  any  or  all  of  the  foregoing  powers." 

It  is  contended  that  if  the  First  National  Corporation  is 
a  bank  at  all  it  is  a  bank  "  organized  and  transacting  busi- 
ness under  the  National  Currency  Laws,"  because  it  was 
organized  to  be  used  as  an  instrument  in  the  national 
tanking  system  for  the  furtherance  of  the  foreign  com- 
merce of  the  United  States,  and  is,  in  fact,  under  the  super- 
vision and  control  of  the  Federal  Reserve  Board.  I  think, 
however,  that,  although  the  First  National  Corporation 
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transacts  business  under  the  national  currency  laws,  it 
was  not  organized  under  them,  and  therefore  that  it  is  not 
entitled  to  retain  the  word  ^^  national ''  as  part  of  its  corpo- 
rate name  if  it  is  a  bank. 

It  is  contended  that  the  First  National  Corporation  i» 
not  a  bank  within  the  meaning  of  Bevised  Statutes  section 
5243,  because  it  has  no  power  either  to  issue  notes  payable 
on  demand  intended  to  circulate  as  money  or  to  receive 
money  on  deposit.  But  I  think  it  is  immaterial  whether 
or  not  this  is  true,  and  whether  or  not,  if  it  is  true,  the 
First  National  Bank  of  Boston  had  the  right  to  invest  in 
its  stock.  Power  is  expressly  conferred  upon  the  First 
National  Corporation  to  act  as  broker  in  dealing  in  per- 
sonal property  of  every  kind  and  description.  It  is,  there- 
fore, clearly  authorized  to  do  the  business  of  a  broker  within 
the  meaning  of  Revised  Statutes  section  5243.  For  these 
reasons  I  am  of  tlie  opinion  that  your  question  must  be 
answered  in  the  negative. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  of  the  Treasury. 


PRECEDENCE  OP  STAFF  OFFICERS  OF  THE  NAVY. 

Staff  officers  who  entered  the  Navy  prior  to  March  4,  1913,  take 
precedence  with  officers  of  other  staff  corps  who  also  entered  the 
Navy  pHor  to  said  date  by  date  of  commission. 
Officers  of  the  line  and  staff  of  the  Navy  who  entered  the  Navy 
prior  to  March  4,  1913,  and  who  have  been  advanced  on  the  Navy 
Register,  should  be  credited,  for  the  purposes  of  precedence, 
with  "  constructive  service  "  sufficient  to  place  them  ahead  of  all 
other  officers,  Hue  and  staff,  over  whom  they  have  been  so  ad- 
vanced. 

Department  of  Justice, 

A/arch  S,  1921. 
Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  Feb- 
ruary 10,  1921,  requesting  an  expression  of  my  opinion 
upon  the  following  questions  of  law : 

"  1.  What  rule  under  existing  law  governs  the  precedence 
of  staff  officers  who  entered  the  Navy  prior  to  March  4, 
1913,  (a)  with  officers  of  the  line,  and  (b)  with  officers  of 
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'^ther  staflF  corps  who  also  entered  the  Navy  prior  to  said 
ilate  ? '  • 

Revised  Statutes,  section  1485,  provides  that — 

"  Officers  of  the  staff  corps  of  the  Navy  shall  take  prece- 
dence in  their  several  corps,  and  in  their  several  grades, 
and  with  officers  of  the  line  with  whom  they  hold  relative 
rank  according  to  length  of  service  in  the  Navy." 

The  Act  of  August  29, 191G  (39  Stat.  550,  578),  provides 
that— 

"  OfficeiTS  shall  take  rank  in  each  staflf  corps  according  to 
the  dates  of  cx)mmission  in  the  several  grades,  excepting 
in  cases  where  they  have  gained  or  lost  numbers." 

Even  prior  to  August  29, 1916,  the  general  rule  through- 
out the  military  service  has  been  that  officers  of  the  same 
grade  take  rank  with  each  other  according  to  the  dates  of 
their  commissions.  As  applied  to  line  officers  of  the  Navy, 
this  rule  is  embodied  in  Revised  Statutes,  section  1467.  In 
(he  Army  it  is  the  unwritten  law  (25  Op.  517).  But  an 
exception  to  this  general  rule  was  made  by  Revised  Stat- 
utes, section  1485.  The  language  of  this  section  that  "offi- 
cer of  the  staff  corps. of  the  Navy  shall  take  precedence 
m  their  several  corps,  and  in  their  several  grades  *  *  ♦ 
according  to  length  of  service  in  the  Navy  "  shows  clearly 
that  it  was  intended  to  apply  only  as  between  officei^s  of 
the  same  staff  corps.  But,  in  the  absence  of  a  statute  on  the 
subject,  the  same  rule  was  applied  as  between  officers  of 
different  staff  corps  as  being  the  most  convenient.  But  as 
staff  officers  now  take  precedence  in  their  own  corps  by  date 
of  commission,  those  reasons  of  convenience  no  longer  ex- 
ist. I  think,  therefore,  that  the  unwritten  law  applies  ac- 
cording to  which  officers  of  the  same  grade  take  precedence 
by  date  of  commission. 

The  question  remains  whether  the  Act  of  August  29, 
1916,  repeals  that  provision  of  Revised  Statutes  section 
1485  according  to  which  staff  officers  take  procedence  with 
line  officers  by  length  of  service.  The  Judge  Advocate 
Oeneral  has  held  that  it  does,  on  the  ground  that  the  two 
statutes  are  wholly  repugnant.  He  says  that  it  is  a  physi- 
cal impossibility  to  give  staff  officers  precedence  in  their 
own  corps  by  date  of  their  commissicm  (as  required  by  the 
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Act  of  August  t>9,  1916)  and  at  the  same  time  to  give  them 
precedence  with  officers  of  the  line  by  length  of  service  (as 
required  by  Revised  Statutes  section  1485). 

This  situation  may  be  illustrated  as  follows:  Suppose 
Capt.  A  of  the  Construction  outranks  Capt.  B  of  the  same 
corps  by  date  of  commission,  Capt.  B  outranks  Capt.  C  of 
the  line  both  by  date  of  commission  and  by  length  of  serv- 
ice, and  Capt.  C  outranks  Capt.  A  by  length  of  service. 
Obviously  the  order  of  precedence  of  these  officers  can  not 
be  determined  by  applying  either  or  both  of  the  above 
statutes.  Under  the  Act  of  August  29,  1916,  Capt.  A  out- 
ranks Capt.  B,  but  that  Act  does  not  define  the  relative 
rank  of  these  officers  to  Capt.  C;  that  is  done  by  Revised 
Statutes  section  1485,  according  to  ^vhich  Capt.  B  out- 
ranks Capt.  C,  who  in  turn  outranks  Capt.  A.  But  Capt. 
B  does  not  outrank  Capt.  A,  because  that  is  contrary  to 
the  express  command  of  the  Act  of  August  29,  1916.  Thus 
it  is  demonstrated,  says  the  Judge  Advocate  General,  that 
the  two  statutes  are  in  irreconcilable  conflict  and  that  the 
earlier  one  is  repealed  in  toto.  It  is  more  logical  to  sa^ 
that  Revised  Statutes  section  1485  is  repealed  only  as  ap 
plied  to  that  situation,  and  that,  in  the  absence  of  any 
statute  defining  the  precedence  of  the  staff  and  line  offi- 
cers, the  unwritten  law  applies,  according  to  which  offi- 
cers of  the  same  grade  take  precedence  by  date  of  com- 
mission. 

But  it  does  not  follow^  that  Revised  Statutes  section  1485 
is  repealed  as  to  those  situations  to  which  it  can  be  applied 
without  coming  in  conflict  with  the  Act  of  August  29,1916, 
as,  for  instance,  between  Capts.  A  and  C  or  Capts.  B  and 
C.  It  is  true  that  if  Revised  Statutes  section  1485  is  ap- 
plied the  result  will  be  that  Capt.  A  will  outrank  Capt.  C 
in  some  circumstances,  while  in  others  the  order  of  prece- 
dence will  be  revei;fed,  and  it  is  contended  that  this  proves 
that  the  two  statutes  are  in  irreconcilable  conflict.  It  is 
said  that  the  rank  of  everv  t*fficer  in  the  Xavv  must  be 
fixed  relatively  to  every  other  officer,  regardless  of  whether 
rir  not  they  are  associated  together  in  any  way;  that  it  can 
not  vary  according  to  circumstances:  that  if  there  is  one 
rule  of  precedence  for  staff  officers  among  themselves  and 
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a  diffei'ent  one  between  staff  and  line  officers  it  may  happen 
that  an  officer  will  find  that  his  inferior  of  yesterday  is  his 
superior  to-day,  and  that  because  of  this  fact  great  diffi- 
culty will  be  experienced  in  administering  the  laws  ap- 
plicable to  the  Navy. 

That  it  would  be  very  desirable  to  have  the  same  rule 
of  precedence  for  all  officers  of  the  Navy  may  be  admitted, 
but  Congress  undoubtedly  has  power  to  prescribe  one  rule 
of  precedence  for  certain  classes  of  officers  and  a  different 
rule  for  other  classes.  I  think  it  is  clear  that  it  has  done 
so  in  the  present  instance,  because  the  conditions  under 
which  the  two  statutes  under  consideration  apply  are  en- 
tirely distinct. 

The  situation  now  presented  is  nx)  different  in  principle 
from  that  which  existed  prior  to  the  passage  of  the  Act  of 
August  29,  1910.  Revised  Statutes  section  1467,  which 
provides  that  line  officers  shall  take  rank  in  each  grade 
according  to  the  dates  of  their  commissions,  was  originally 
enacted  Julv  16,  1862.  Revised  Statutes  section  1485  was 
originally  enacted  March  3,  1871.  If  they  can  not  be  har- 
monized, then  Revised  Statutes  section  1467  was  repealed 
by  implication  in  1871  and  has  never  been  in  force  since 
then.  In  that  case  its  inclusion  in  the  Revised  Statutes 
would  not  revive  it,  for  it  is  well  settled  that  w^here  two 
statutes  originally  enacted  at  different  periods  of  time  are 
subsequently  incorporated  in  a  revision,  the  times  when 
they  first  took  effect  will  be  ascertained  bv  the  courts  and 
effect  will  be  given  to  that  one  which  was  the  latest  decla- 
ration of  the  legislative  will  if  they  are  inconsistent. 
(Sutherland  on  Statutory  Construction,  sec.  281;  Mobile 
Savlnf/s  Honk  v.  Patty ^  16  Fed.  751;  The  Louis  Olsen^  52 
Fed.  652;  ^Yinn  v.  Jones,  6  Leigh,  74;  Commonxcvalth  v. 
Railroad  CompanieH,  95  Ky.  60;  Laniar  v.  Allen,  108  Ga. 
158;  Mi'ttc  v.  Felttjen.  148  111.  857,  366;  Ex  Parte  Kay, 
45  Ala.  15;  Lyon  v.  Ogden,  85  Maine,  374;  Pool  v.  Brown, 
98  Mo.  675.) 

But  it  was  never  considered  that  Revised  Statutes  sec- 
tion 1467  had  been  repealed  by  section  1485.  They  have 
been  in  force  oontemporaneously  for  50  years,  although 
situations  might  have  arisen  similar  to  those  illustrated 
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above.  During  all  that  time  both  of  them  have  been  ap- 
plied, in  so  far  as  it  was  possible  to  do  so  without  bring- 
ing them  in  direct* conflict.  Nor  was  it  ever  suggested  that 
the  earlier  statute  was  repealed,  because  there  could  of 
necessity  be  only  one  rule  of  precedence  for  all  classes  of 
officers  in  (he  Navy.  That  there  could  be  more  than  one 
such  rule  was  recognized  in  an  opinion  of  July  20,  19()G, 
of  Acting  Attorney  General  Hoyt,  wlio,  wliile  holding  that 
the  general  rule  of  precedence  in  the  military  service  is 
that  officers  take  rank  in  every  grade  according  to  the  dates 
of  their  commissions,  said : 

"This  is  all  entirely  consistent  with  the  special  rule 
in  the  Navy  and  within  any  particular  grade  that,  as  be- 
tween line  and  staff  officers  in  that  grade,  length  of  serv- 
ice shall  determine  the  precedence."     (26  Op.  16,  19.) 

I  think,  therefore,  that  that  part  of  section  1485  which 
])rovides  that  staff  officers  sliall  take  precedence  with  offi- 
cers of  the  line  by  length  of  service  is  still  in  force,  except 
in  the  case  of  the  conflict  with  the  Act  of  August  29,  1916, 
as  illustrated  above.  In  this  opinion  I  am  strengthened 
by  the  consideration  that  if  Congress  had  intended  by  the 
Act  of  August  29,  1916,  to  establish  the  same  rule  of  prece- 
dence for  the  entire  Navy  it  would  have  done  so,  as  it  in 
fact  did  in  the  Act  of  March  4,  1913  (37  Stat.  891,  892), 
which  provides  that — 

"Section  1486  Revised  Statutes  shall  not  apply  in  the 
case  of  officers  who  entered  the  Navy  after  the  passage 
of  this  act,  and  all  such  officers  shall  take  precedence,  when 
of  the  same  grade,  according  to  their  respective  dates  of 
commission  in  that  grade." 

I  think,  furthermore,  that  staff  officers  who  entered  the 
Navy  prior  to  March  4,  1913,  take  precedence  with  offi- 
cers of  other  staff  corps  who  also  entered  the  Navy  prior 
to  said  date  by  date  of  commission. 

2.  Should  officers  of  the  line  and  staff  of  the  Navv  who 
entered  the  Navy  prior  to  March  4,  1913,  and  who  have 
been  advanced  on  the  Navy  Register,  be  credited,  for  pur- 
poses of  precedence,  with  "constructive  service"  sufficient 
to  place  them  ahead  of  all  others,  line  and  staff,  over  whom 
they  have  been  so  advanced  ? 
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Eevised  Statutes,  section  1486,  as  amended  by  the  Act  of 
March  8, 1881  (21  Stat.  510),  provides  that— 

^  In  estimating  length  of  service  for  such  purpose  [prece- 
dence] the  several  officers  of  the  staff  corps  shall  respec- 
tively take  precedence  in  their  several  grades  and  with 
those  officers  of  the  line  of  the  Navy  with  whom  they  hold 
relative  rank  who  have  been  in  the  naval. service  six  years 
longer  than  such  officers  of  said  staff  corps  have  been  in 
said  service,  and  officers  who  have  been  advanced  or  lost 
numbers  on  the  Navy  Register  shall  be  considered  as  hav- 
ing gained  or  lost  length  of  service  accordingly :  Providedj 
That  nothing  in  this  section  shall  be  so  construed  as  to  give 
to  any  officers  of  the  staff  corps  precedence  of  or  a  higher 
^^elative  rank  than  that  of  another  staff  officer  in  the  same 
^rade  and  corps  and  whose  commission  in  such  grade  and 
<^orps  antedates  that  of  such  officer." 

In  an  opinion  of  February  25,  1881  (17  Op.  56),  Attor- 
•^ey  General  Devens  held  that  under  this  statute  an  officer 
^^rlio  had  been  promoted  by  selection  without  regard  to 
^^eniority  and  thereby  advanced  on  the  Navy  Register 
should  be  considered  as  having  gained  length  of  service 
ccording  to  his  promotion.  From  what  was  said  in  an- 
;wer  to  the  first  question  it  follows  that  Revised  Statutes, 
^section  1486,  is  still  in  force.  It  applies  as  much  where 
fficers  have  been  advanced  by  selection  over  officers  in  their 
wn  corps  as  in  any  other  case.  I  am  of  the  opinion,  there- 
of ore,  that  your  second  question  must  be  answered  in  the 
aiffirmative. 

The  papers  submitted  are  returned  herewith. 
Respectfully, 

A.  MITCHELL  PALMER. 
To  the  Secretaky  of  the  Navy. 


HOSTETTER*S    BITTERS  — SUIT    TO    RECOVER    REFUNDED 

FLOOR  TAXES  AND  PENALTIES. 

Floor  taxes  with  penalties  were  assessed  against  the  Hostetter  Co. 
upon  the  ground  that  its  product,  known  as  Hostotter's  Bitters, 
containing  alcohol,  was  not  sufficiently  medicated  to  reudcr  it  a 
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medicine  as  distinguished  from  a  beverage.  Said  taxe»  and 
penalties  were  paid  but  were  subsequently  refunded  to  the  com- 
pany. Upon  the  facts  submitted,  a  suit  to  recover  the  amount 
refimded  can  not  be  successfully  prosecuted  by  the  Government. 

Department  of  Justice, 

March  8, 1921. 

Sir:  T  have  the  honor  to  acknowledge  receipt  of  year 
letter  of  February  24,  asking  to  be  advised  with  resp)ect  to 
a  controversy  between  the  Commissioner  of  Internal  Reve- 
nue and  the  Hostetter  Co.,  of  Pittsburgh,  Pa. 

The  facts  are  that  in  January,  1918,  the  Commissioner  as- 
sessed certain  taxes  against  the  Hostetter  Co.  ui>on  the 
ground  that  its  product,  Hostetter's  Bitters,  containing  al- 
cohol, was  not  sufficiently  medicated  to  render  it  a  medi- 
cine as  distinguished  from  a  beverage.    Among  the  items 
of  taxes  so  assessed  was  a  floor  tax,  under  section  303  of  the 
Revenue  Act  of  1917  (40  Stat.  309),  amounting  with  penal- 
ties to  $151,090.26.    These  taxes  and  penalties  were  paid 
and  a  claim  made  for  a  refund.    Before  passing  oxx  the 
claim  for  refund  the  Commissioner  referred  the  matter  to 
the  Attorney  General  for  advice,  since,  if  the  claim  was  dis- 
allowed, the  Depai-tment  of  Justice  would  be  called  on  to 
defend  a  suit  for  the  recovery  of  the  taxes  and  penalties 
which  had  been  paid.    This  reference  to  the  Attorney  Gen- 
eral was  accompanied  by  a  statement  of  facts,  from  which 
it  appeared  that  the  company  had  for  many  years  been 
manufacturing  the  medicine  known  as  Hostetter's  Bitters. 
About  1909,  in  compliance  with  Government  regulations,  it 
changed  its  formula  for  the  purpose  of  reducing  the  alco- 
holic content.    Since  that  time,  in  preparing  for  manufac- 
ture, the  company  used  the  quantity  of  medication  deeme(\^ 
sufficient  by  the  bureau  to  render  its  product  a  medicine  «^^^ 
distinguished  from  a  beverage.    Shortly  after  the  passa^^ 
of  the  Revenue  Act,  in  October,  1917,  it  was  discovered  tk^^  i^ 
the  product  as  it  was  then  being  put  upon  the  market    ^i^^^i 
not,  in  fact,  contain  the  required  amount  of  medication.  ^\ 

was  stated  that  there  was  no  direct  evidence  that  these  ^^it 
ters  were  ever  used  as  a  beverage,  or  that  the  compan^^^^  j0 
tended  that  they  should  be  so  used,  or  in  fact  that  "^^/jej 
knew  they  were  fit  for  such  use.    It  appeared  that  the     irj^ncts 
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were  that  in  preparing  its  matei'ials  for  the  manufacture  of 
the  bittters  the  company  put  in  the  full  amount  of  the  dif- 
ferent ingredients  believed  to  be  sufficient  for  the  required 
medication;  in  fact,  it  followed  the  formula  approved  by 
Government  officials.  The  trouble  seemed  to  have  been 
that  when  the  amount  of  alcohol  was  reduced  the  processes 
of  manufacture  failed  to  fully  extract  from  the  ingredi- 
ents the  amount  of  medication  indicated  by  the  formula. 
The  statement  of  the  solicitor  was  as  follows : 

"There  does  not  appear  in  the  record  any  evidence  that 
Hostetter's  Bitters  were  actually  used  for  beverage  pur- 
poses, nor  does  it  appear  that  they  were  not  so  used;  but 
the  evidence  is  convincing  that  they  were  wi  lely  sold,  and 
that  the  medication  was  so  imperfect  that  they  could  be  used 
for  beverage  purposes.  Following  the  rule  which  had  been 
previously  well  established  in  connection  with  special  taxes, 
the  Department  held  that  the  tax  applies  in  the  case  of  the 
manufacture  of  all  spirits  which  can  be  used  as  a  beverage." 
From  the  reports  of  representatives  of  the  bureau  it 
seemed  clear  that  the  discovery  that  its  product  was  in- 
sufficiently medicated  was  a  complete  surprise  to  the  com- 
pany. 

The  floor  taxes  in  question  were  levied  under  the  Act  of 
October  3,  1917,  which  imposed  a  tax  of  $1.10  per  gallon 
upon  all  distilled  spirits  held  on  that  date  "  which  are  in- 
tended for  sale,"  "or,  if  intended  for  sale  for  beverage 
purposes  or  for  use  in  the  manufacture  or  production  of  any 
article  used  or  intended  for  use  as  a  beverage,  a  tax  ..f 
$2.10."    (40  Stat.  309.)    It  was  not  claimed  that  \\\^  spirits 
which  this  company  had  on  hand  were  intended  for  sale  as 
such.    The  only  claim  is  that  they  were  intended  for  use  in 
the  manufacture  or  production  of  Hostetter's  Bitters,  which 
it  was  claimed  was  in  fact  a  beverage.    It  was  stated,  how- 
ever, that  there  was  no  direct  evidence  that  these  bitters  were 
ever  used  as  a  beverage,  or  that  the  company  intended  that 
they  should  be  so  used,  or  in  fact  that  it  knew  they  were  fit 
for  such  use.    From  the  statement  submitted  it  seemed  that 
in  preparing  its  materials  for  the  manufacture  of  the  bit- 
ters the  company  put  in  the  full  amount  of  the  different  in- 
Ig^redients  believed  to  be  sufficient  for  the  required  medica- 
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tion — in  fact,  it  followed  the  formula  approved  by  Govern- 
ment officials'.  The  trouble  seemed  to  have  been  that  when 
the  amount  of  alcohol  was  reduced  the  processed  of  manu- 
facture failed  to  fully  extract  from  the  ingredients  the 
amount  of  medication  indicated  by  the  formula. 

From  the  facts  as  submitted  the  Acting  Attorney  Gen- 
eral was  of  opinion  that  the  spirits  which  the  company 
had  on  hand  on  the  3d  day  of  October,  1917,  either  in  the 
form  of  spirits  or  in  the  form  of  bitters  in  process  of  manu- 
facture, or  bitters  completely  manufactured,  were  not  held 
for  use  in  the  manufacture  or  production  of  an  article 
"  used  or  intended  for  use  as  a  beverage."  He  thought  that 
the  most  that  could  be  said  was  that  they  were  intended  to 
be  used  in  the  manufacture  of  an  article  believed  to  be 
medicinal  but  which  through  unexpected  results  in  the 
process  of  manufacture  might  be  used  as  a  beverage.  The 
great  bulk  of  the  spirits  then  on  hand  was  not  in  fact  used 
in  the  manufacture  of  an  article  that  could  be  regarded  as 
a  beverage  because  the  trouble  was  discovered  very  soon 
after  that  date  and  remedied.  The  Acting  Attorney  Gen- 
eral therefore  advised  that  upon  the  facts  submitted  a  suit 
to  recover  the  amount  paid  as  taxe?  and  penalties  on  ac- 
count of  the  floor  tax  could  not  be  successfully  defended. 
Thereafter  the  Commissioner  allowed  the  claim  for  refund 
as  to  this  item  of  tax  collected,  and  that  amount  was,  on  a 
proper  voucher,  paid  to  the  company. 

The  matter  is  again  referred  to  me  upon  a  statement  of 
facts  differing  from  the  former  statement  only  in  that  it  is 
now  said  that  the  Government  is  in  possession  of  evidence 
which  shows  that  in  some  sections  at  least,  during  the 
period  that  the  bitters  were  not  sufhciently  medicated,  they 
were  in  fact  used  as  a  beverage.  The  statement  is  Ftill  made, 
however,  in  the  memorandum  of  the  Solicitor  of  Internal 
Kevenue  accompanying  your  request  for  an  opinion,  that 
there  is  no  direct  evidence  to  show  that  the  company  or  any 
of  its  officers  or  agents  was  actually  aware  of  the  insuffi- 
ciency of  medication  in  its  product  until  November,  1917, 
when  the  matter  was  brought  to  its  attention  by  the  De- 
partment of  Internal  Revenue. 
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When  ttie  additional  evidence  above  referred  to  was  ob- 
tained, the  bureau,  by  a  telegram  dated  May  26, 1920,  made 
the  request  upon  the  company  for  the  repayment  of  the 
amount  which  had  been  refunded.    The  company  failed  to 
comply  with  the  request,  and  on  June  2, 1920,  the  collector 
at  Pittsburgh  was  advised  by  telegram  to  make  demand  for 
repayment.    As  against  this  claim  it  is  said  that  the  com- 
pany has  filed  a  claim  for  abatement,  which  is  now  pending. 
Xhe  nature  of  this  claim  is  not  stated,  but  presumably  it  is 
that  the  entire  matter  has  been  settled.    The  solicitor  takes 
tlie  position  that  on  account  of  the  additional  evidence  dis- 
covered since  the  refund  was  made,  the  previous  payment 
of  taxes  and  their  refund  may  be  ignored  and  the  original 
^.ssessment  treated  as  still  in  force.    He  therefore  advises 
t:.]iat  this  assessment  be  collected  by  distraint,  or,  if  that 
X^roceduriB  be  deemed  unauthorized,  that  court  proceedings 
:^hould  be  instituted  for  the  recovery  of  the  amount  re- 
:funded. 

I  do  not  think  it  is  possible  to  conchic^e  that  the  assess- 
Kient  is  still  in  force,  or,  indeed,  that  the  company  owes 
'^he  Government  any  taxes.    The  assessment  wa    made  and 
^^ollected  in  full.    This  undoubtedly  discharged  any  obliga- 
tion which  the  company  owed  in  the  way  of  taxes.    Subse- 
quently, it  resorted  to  the  tribunal  which  the  Government 
lad  established  for  the  determination  of  such  questions, 
and  asked  that  the  taxes  be  refunded  upon  the  ground  that 
their  collection  was  unauthorized.     That  tribunal  passed 
on  the  question  and  sustained  the  claim,  as  a  consequence  of 
which  the  amount  of  money  involvec^  was  withdrawn  from 
the  Treasury  and  paid  to  the  company.    If,  therefore,  the 
Government  has  any  claim  againrt  the  company.  I  think  it 
is  clearly  for  money  wrongfully  withdni wn  from  the  Treas- 
ury, and  not  for  taxes.    1  do  not  think  that  when  taxes  are 
assessed  and  the  amount  assessed  paid  in  full  to  the  Govern- 
ment, the  assessment  can  any  longer  be  said  to  have  any 
force  or  effect.    It  may  be  that  if  the  commissioner  should 
choose  to  proceed  by  distraint  his  action  coul<^  not  be  en- 
joined, and  that  the  o.Jy  remedy  of  the  taxpayer  would  be 
to  pay  the  amount  of  the  claim  under  protest  and  sue  for 
its  recovery.    But  if,  in  fact,  the  assessment  has  once  been 
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satisfied  so  that  another  collection    nclei  it  wouM  be  wrong- 
ful, the  Commissioner  ought  not  to  resort  to  that  course. 

The  Commissioner  was  authorized,  in  at  least  a  quasi 
judicial  capacity,  to  pass  on  the  question  and  determine 
whether  the  taxes  had  beeen  properly  collected  or  not.  His 
decision  on  that  question  was  binding  on  the  Government. 
If  his  decision  was  obtained  through  fraud  it  might  be  set 
aside.  In  that  event,  however,  the  claim  of  the  Govern- 
ment would  not  be  for  unpaid  taxes,  but  for  money  fraudu- 
lently obtained  from  the  Government.  As  I  see  the  case,  the 
only  course  open  to  the  Government  would  be  to  bring  a 
suit  to  recover  this  money  upon  the  ground  that  it  was 
wrongfully  paid  out  of  the  Treasury.  Whether  such  a  suit 
could  probably  be  successfully  maintained  I  could  not  de- 
termine without  a  fuller  statement  of  facts  than  has  been 
furnished  me.  80  far  as  I  can  see  from  the  papers  submit- 
ted, all  that  is  claimed  is  that  the  Government  can  now 
produce  evidence  of  the  actual  in  by  purchasers  of  these 
bitters  as  a  beverage,  of  which  it  was  ignorant  when  the 
taxes  were  refunded.  It  is  still  said,  however,  that  there  is 
no  evidence  that  the  company  knew  that  its  b!tters  were  not 
sufficiently  medicated  or  were  fit  for  use  as  a  beverage.  If 
this  be  true,  it  can  not  be  said  that  the  company  fraudulently 
suppressed  evidence  which  might  have  been  important  in 
determining  whether  it  was  entitled  to  a  refund.  At  any 
rate,  it  would  be  necessarv  for  me  to  have  verv  much  fuller 
information  as  to  the  extent  to  which  these  bitters  were  used 
as  a  beverage  before  I  could  advise  whether  a  suit  should 
or  should  not  be  brought.  Certainly  the  fact  that  they  were 
to  some  extent  used  as  a  beverage  would  not  be  sufficient  to 
charge  the  company  with  fraud,  uiJess  this  use  of  its  bitters 
was  at  least  sufficiently  general  to  charge  the  company  with 
notice.  As  the  matter  stands,  I  have  simply  the  statement 
of  the  solicitor  that  there  is  no  direct  evidence  that  the  com- 
pany, or  any  of  its  officers,  knew  that  its  product  was  not 
sufficiently  medicated.  Certainly  without  more  than  this 
I  could  not  hope  to  successfully  prosecute  a  suit  to  recover 
this  monev. 

ftp* 

Kespectfully,  ^   MiTCHELL  PALMER. 

To  the  Secretary  of  the  Treasury. 


OPINIONS 

OF 

HON.  HARRY  M.  DAUGHERTY,  OF  OHIO. 

APPOINTED  MAUCH  5,  1»21. 


DRAWBACK  ON  CIGARETTES. 

The  Commissioner  of  Internal  Revenue  is  the  ofTicial  charged  by  the 
law  with  the  adjudication  of  claims  for  an  allowance  of  drawbacic 
on  cigarettes  exported  from  the  continental  limits  of  the  United 
States,  although  produced  in  Porto  Rico,  and  he  must  allow  such 
claims  where  they  are  established  by  satisfactory  evidence. 

Department  of  Justice, 

March  22, 1921. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  De- 
cember 4,  1920,  requesting  an  expression  of  my  opinion 
upon  the  question  whether  the  Commissioner  of  Internal 
Revenue  is  authorized  to  allow  a  claim  for  drawback  of 
taxes  paid  in  Porto  Rico  on  cigarettes  forward  to  the 
United  States  and  afterwards  exported. 

Revised  Statutes  section  3386,  as  amended  by  section  16 
of  the  Act  of  March  1, 1879  (20  Stat.  347),  provides,  so  far 
as  material  here,  that — 

"  There  shall  be  an  allowance  of  drawback  on  tobacco, 
snuff,  and  cigars  on  which  the  tax  has  been  paid  by  suit- 
able stamps  affixed  thereto  before  removal  from  the  place 
of  manufacture,  when  the  same  are  exported,  ecjual  in 
amount  to  the  value  of  the  stamps  found  to  have  been  so 
affixed;  the  evidence  that  the  stamps  were  so  affixed,  and 
the  amount  of  tax  so  paid,  and  of  subsequent  exportation 
of  the  said  tobacco,  snuff,  and  cigars,  to  l)e  ascertained 
under  such  regulations  as  shall  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  and  approved  by  the  Secretary 
of  the  Treasury.   Any  sums  found  to  be  due  under  the  pro- 
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visions  of  this  section  shall  be  paid  by  the  warrant  of  the 
Secretary  of  the  Treasury  on  the  Treasurer  of  the  United 
States,  out  of  any  money  arising  from  internal  duties  not 
otherwise  appropriated." 

Treasury  Regulations  29  provide  (arts.  173  and  174)  that 
the  evidence  in  support  of  a  claim  for  drawback  shall  be 
transmitted  by  the  collector  to  the  Commissioner  of  Inter- 
nal Revenue,  who,  if  he  finds  the  evidence  satisfactory,  will 
award  the  amount  due  the  claimant. 

Revised  Statutes  section  3386,  as  amended,  has  always 
been  construed  by  the  Treasury  Department  as  authorizing 
the  allowance  of  a  drawback  on  cigarettes,  although  it  docs 
not  specifically  mention  them.  I  think  it  is  clear,  therefore, 
that  the  Commissioner  of  Internal  Revenue  is  the  official 
charged  by  the  law  with  the  adjudication  of  claims  for  an 
allowance  of  drawback  on  cigarettes  exported  from  the 
continental  limits  of  the  United  States,  although  produced 
in  Porto  Rico,  and  that  he  must  allow  such  claims  where 
they  are  established  by  satisfactory  evidence. 
Respectfully, 

HARRY  M.  DAUGHERTY. 
To  the  Secretary  of  the  Treasury. 


DISPOSITION  OF  ABANDONED  LIGHTHOUSE  SITES. 

The  Department  of  Commerce  is  authorized  under  the  Act  of  March 
4,  1913  (37  Stat.  1017),  to  sell  in  the  manner  prescribed  thereby 
lands  reserved  for  lighthouse  sites  whenever  for  administrative 
reasons  it  is  determines!  the  same  can  not  be  profitably  used  in  the 
work  of  the  Lighthouse  Service. 

Department  of  Justice, 

March  29,  W21. 

Sir  :  By  your  letter  of  April  19,  1920,  you  requested  the 
opinion  of  this  Department  as  to  whether  the  Department 
of  Commerce  has  the  power  under  the  Act  of  March  4, 
1913  (37  Stat.  1017),  to  make  disposition  of  abandoned 
lighthouse  sites  reserved  therefor  by  executive  order  out  of 
the  public  doniain.  The  Secretary  of  the  Interior,  by 
letter  of  February  7,  1921,  joined  in  your  request. 
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The  inquiry  has  special  reference  to  the  proposed  sale 
by  the  Department  of  Commerce  of  the  Grand  Marais 
(Keweenaw  Point)  Lighthouse  Reservation  in  the  State 
of  Michigan  which,  for  administrative  reasons,  is  to  be 
abandoned  as  a  lighthouse  site.  The  Department  of  the 
Interior,  as  I  gather  from  the  papers  transmitted  by  the 
Secretary,  seriously  questions  the  right  of  the  Department 
of  Commerce  to  make  disposition  of  the  tract  referred  to 
under  the  Act  specified.  The  view  of  the  former  on  the 
broad  question  of  respective  jurisdiction  seems  to  be  that 
when  public  land  reserved  for  lighthouse  purposes  is  aban- 
doned and  no  longer  used  for  the  purposes  for  which  re- 
served, it  acquires  the  status  of  public  land  and  becomes 
subject  to  disposition  as  such  by  the  Land  Department. 

It  appears  from  the  papers  presented  that  this  land  was 
reserved  for  "public  purposes"  by  Executive  order  dated 
April  3,  1847.  By  like  order  dated  December  9,  1852,  the 
tract  was  again  reserved,  but  this  time  for  lighthouse  pur- 
poses. January  25,  1854,  this  same  tract  was  by  descrip- 
tion included  in  a  patent  issued  to  one  John  Griswold  on 
a  private  cash  entry  made  by  him. 

The  Act  of  March  4, 1913,  provides : 

**  Hereafter  when  any  condemned  supplies,  materials, 
equipment,  or  land  can  not  be  profitably  used  in  the  work 
of  the  Lighthouse  Service  the  same  shall  be  appraised  and 
sold,  either  by  sealed  proposals  for  the  purchase  of  the 
same  or  by  public  auction  after  advertisement  of  the  sale 
for  such  time  as  in  the  judgment  of  the  Secretary  of  Com- 
merce and  Labor  the  public  interests  require,  the  proceeds 
of  such  sales,  after  the  payment  therefrom  of  the  expenses 
of  making  the  sales,  to  be  deposited  and  covered  into  the 
Treasury  as  miscellaneous  receipts  as  now  provided  for 
by  law  in  like  cases."     (37  Stat.  1019.) 

By  its  terms  this  Act  confers  authority  upon  the  Secre- 
tary of  Commerce  and  Labor  to  sell  land  that  "can  not 
be  profitably  used  in  the  work  of  the  Lighthouse  Service." 
It  has  been  suggested  that  the  word  "  land  ■'  as  used  in  tliis 
Section  of  the  Act  refers  to  land  purchased  by  the  Govern- 
inent  for  lighthouse  sites,  but  not  to  land  reserved  for 
t*lio8e  purposes  out  of  the  public  domain. 
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This  proposition  seems  to  be  predicated  on  the  theory 
that  reserved  land  is  automatically  restored  to  the  public 
domain  upon  the  termination  of  the  use  for  which  it  was 
reserved,  or  at  least  that  such  land  may  be  restored  to  the 
public  domain  by  Executive  order  not  based  on  an  Act 
of  Congress. 

It  has  been  repeatedly  held  by  this  Department  that 
lands  reserved  out  of  the  public  domain  for  specific  Qov- 
ernment  purposes  can  thereafter  be  disposed  of  only  as 
directed  by  Congress.  (10  Op.  359 ;  16  Op.  121, 123 ;  17  Op. 
168;  21  Op.  120;  28  Op.  143.) 

In  the  opinion  last  cited  the  question  was  as  to  the  right 
of  the  President  to  transfer  land  which  had  been  used  as 
a  military  post  from  the  War  Department  to  the  Depart- 
ment of  Agriculture.  After  referring  to  the  fact  that  the 
power  of  the  President  to  make  reservations  had  long  been 
recognized,  the  opinion  continues  (p.  144) : 

"The  power  to  thus  reserve  public  lands  and  appro- 
priate them  to  military  purposes  does  not  necessarily  in- 
clude the  power  to  either  restore  them  to  the  general  public 
domain  or  transfer  them  to  another  department.  This 
department  has  repeatedly  held  that  lands  reserved  for 
military  purposes  can  not  be  restored  to  the  public  domain 
without  an  Act  of  Congress.  (10  Op.  359;  16  Op.  121; 
17  Op.  168.)  It  would  also  seem  that  they  can  not  be 
transferred  to  another  department." 

That  this  lack  of  power  in  the  Executive  to  dispose  of 
reserved  lands  is  constantly  recognized  by  Congress  the 
following  Acts  may  be  referred  to  as  illustrative:  The  Act 
of  July  5,  1884  (ch.  214,  23  Stat.  103),  providing  for  the 
disposition  of  abandoned  military  reservations;  by  various 
Acts  regarding  Indian  reservations;  by  Act  giving  the 
President  specific  authority  to  revoke  or  modify  ordera 
or  proclamations  creating  national  forests;  the  Act  of 
June  25,  1910  (ch.  421,  36  Stat.  847),  authorizing  the  re- 
vocation of  withdrawals  or  reservations  made  for  power 
sites,  irrigation,  and  other  public  uses. 

I  think  the  proposition  is  too  clear  to  admit  of  doubt  that 
Congress  is  possessed  of  the  exclusive  power  to  dispose 
of  lands  reserved  out  of  the  public  domain  for  specific  Gov- 
einment  purposes,  and  having  provided  by  the  Act  of 
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sh  4. 1913,  for  the  disposition  of  abandoned  lighthouse 

by  the  Secretary  of  Commerce  and  Labor  (now  the 

etary  of  Commerce),  its  will  must  prevail. 

is  my  opinion,  therefore,  that  the  Department  of  Com- 
^36  is  authorized  under  the  Act  of  March  4,  1913,  to 

in  the  manner  prescribed  thereby  lands  reserved  for 
L  thouse  sites  whenever  for  administrative  reasons  it  is 

rmined  the  same  can  not  be  profitably  used  in  the 
\  of  the  Lighthouse  Service. 

liould  the  Department  of  Commerce  encounter  serious 
culty  in  procuring  voluntary  removal  of  the  cloud  aris- 

from  the  Griswold  patent,  I  will,  upon  receiving  the 

«1  request  therefor,  direct  that  proper  action  be  taken 

his  Department. 

Very  respectfully, 

HARRY  M.  DAUGHERTY. 
b  the  Skcretary  of  Commerce. 


DIFICATION    AND    READJUSTMENT    OF    CERTAIN    CON 
T'RACTS  FOR   RIVER  AND   HARBOR   IMPROVEMENTS. 

^er  section  8  of  the  Act  of  July  18,  1918  (40  Stat.  012),  the  au- 
"^  hority  of  the  Secretary  of  War  to  modify  and  readjust  certain 
^::^ntracts  for  river  and  harbor  improvements  Is  contractual  and 
^^irhen  he  has  exercised  that  authority  the  rights  of  any  contractor 
interested  become  a  question  of  law,  and  it  is  the  function  of  the 
^iceouQting  officers  of  the  Treasury  Department  to  construe  the 
terms  of  any  such  contract  which  may  have  been  modified  or  re- 
adjusted and  to  audit  any  account  submitted  for  payment  there- 
under. 

Department  of  Justice, 

March  29,  1921. 
Sik:  I  have  the  honor  to  reply  to  a  letter  dated  Novem- 
er  16,  1920,  from  the  Secretary  of  War,  in  wliii'h  my 
pinion  is  requested  as  to  the  proper  construction  to  be 
placed  upon  section  8,  of  the  Kivers  and  Harbors  Act,  ap- 
X^roved  July  18,  1918  (40  Stat.  912).  The  provision  of 
^Said  Act  which  is  the  subject  of  your  inquiry  is  as  follows : 
"That  if  the  Secretary  of  War  shall  determine  that  any 
^r>f  the  contracts  for  work  of  river  aiul  harbor  imprbve- 
^nents  entered  into  but  not  completed  prior  to  April  sixth. 
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nineteen  hundred  and  seventeen,  the  date  of  the  entrance 
of  the  United  States  into  the  war  with  Germany,  have  be- 
come inequitable  and  unjust  on  account  of  increased  costs 
of  materials  and  labor  and  other  unforeseen  conditions 
arising  out  of  the  war,  he  is  hereby  authorized,  in  his  dis- 
cretion and  with  the  consent  of  the  contractors,  to  modify 
and  readjust  the  terms  of  said  contracts  in  such  manner  as 
he  may  deem  equitable  and  just:  Provided^  That  such 
modifications  and  readjustments  shall  apply  only  to  work 
under  said  contracts  remaining  to  be  done  hereafter  and 
shall  not  include  any  relief  for  work  performed  heretofore 
under  said  contracts,  and  any  such  sum  as  may  be  necessary 
to  provide  for  the  increased  cost  of  the  contracts  due  to 
said  modifications  and  readjustments,  not  exceeding  the 
sum  of  $2,000,000,  is  hereby  appropriated  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated:  Provided 
further^  That  as  a  condition  of  any  such  contract  being 
so  modified,  the  Secretary  of  War  shall  have  the  right,  at 
the  end  of  any  fiscal  year,  until  the  contract  is  completed, 
to  make  such  further  modifications  as  in  his  judgment  shall 
be  advantageous  to  the  United  States  and  just  to  the  con- 
tractor." 

I  understand  from  the  letter  of  inquiry  and  the  accom- 
panying papers  that  my  opinion  is  requested  as  to  the 
scope  of  the  authority  conferred  upon  the  Secretary  of 
War  by  this  statute,  especially  with  respect  to  the  authority 
of  the  accounting  officers  of  the  Treasury  Department 
under  the  provisions  of  the  Act  of  July  31,  1894  (28  Stat. 
208,  sec.  8),  to  audit  any  settlement  which  may  be  made  by 
the  Secretary  of  War  in  pursuance  of  the  authority  con- 
ferred upon  him  by  the  Act  in  question. 

This  Act,  in  my  opinion,  confers  upon  the  Secretary  of 
War  the  power  to  modify  and  readjust  any  of  the  terms  of 
such  contracts  as  are  described,  with  respect  to  the  work 
remaining  to  be  done,  and  his  authority  in  this  respect  is 
not  limited  to  items  which  relate  to  labor  and  materials 
only.  He  was  empowered  to  relieve  such  a  contractor  as 
is  described  from  any  of  the  terms  of  a  contract  which  had 
become  inequitable  as  the  rseult  of  any  unforeseen  condi- 
tions arising  out  of  th^war.  However,  in  the  exercise 
of  the  contractual  powers  so  conferred,  the  Secretary  of 
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War  is  limited  as  to  the  method  which  he  shall  follow  by 
the  provisions  of  section  3744,  Revised  Statutes,  and  other 
laws  applicable  to  Government  contracts.  He  is  further 
limited  as  to  the  time  within  which  he  shall  exercise  his 
contractual  powers,  for  upon  the  completion  of  a  contract, 
by  the  wording  of  the  statute  itself,  his  authority  to  modify 
or  readjust  any  of  its  terms  ceases. 

I  do  not  think  that  the  authority  of  the  Comptroller 
of  the  Treasury  or  the  accounting  officers  of  the  Treasury 
Department  as  conferred  by  the  Act  of  July  31,  1894  (28 
Stat.  162,  208),  is  in  any  way  affected  by  the  provisions 
of  the  statute  in  question.  The  authority  conferred  upon 
the  Secretary  of  War  by  this  statute  is  contractual,  and 
when  he  has  exercised  that  authority  the  rights  of  any  con- 
tractor interested  become  a  question  of  law,  and  it  is  the 
function  of  the  accounting  officers  of  the  Treasury  Depart- 
ment to  construe  the  terms  of  any  such  contract  which  may 
have  been  modified  or  readjusted  and  to  audit  any  account 
submitted  for  payment  thereunder. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  War. 


PASSPORTS   FOR  AMERICAN  CITIZENS  AND  ALIENS. 

By  virtue  of  a  proviso  to  the  Diplomatic  and  Consular  Appropria- 
tion Act  of  March  2,  1921,  the  provisions  of  the  Passport  Control 
Act  of  May  22, 1918,  and  of  the  regulations  issued  pursuant  tliereto, 
which  relate  to  requiring  passports  and  vis^s  from  aliens  seeking 
to  come  to  the  United  States,  have  not  been  affected  by  the  Joint 
Resolution  of  Congress  of  March  3,  1921,  and  are  still  in  force  and 
effect 

In  so  far  as  the  said  Act  of  March  22,  1918,  relates  to  American 
citizens  entering  and  leaving  the  United  States,  and  to  aliens  leav- 
ing the  United  States,  it  has  been  rendered  inoperative  by  the  afore- 
said Joint  Resolution  of  March  3,  1921. 

Department  of  Justice, 

March  SO,  1921. 
Sir:  In  your  letter  of  March  17  you  requested  my 
opinion  as  to  the  status  of  the  Act  of  May  22,  1918,  c.  81, 
40  Stat.  569,  in  view  of  the  enactment  of  the  Joint  Resolu- 
tion of  (Congress  approved  March  3,  1921 ,  Public  Rdsolu* 
tion  No.  64,  Sixty-sixth  Congress. 
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The  legislative  status  of  the  matter,  prior  to  the  passage 
of  the  joint  resolution,  was  as  follows : 

The  Act  of  May  22, 1918,  c.  81,  provided,  in  part: 

"That  when  the  United  States  is  at  war,  if  the  President 
shall  find  that  the  public  safety  requires  that  restrictions 
and  prohibitions  in  addition  to  those  provided  otherwise 
than  by  this  Act  be  imposed  upon  the  departure  of  per- 
sons from  and  their  entry  into  tlie  United  States,  and  shall 
make  public  proclamation  thereof,  it  shall,  until  other- 
wise ordered  by  the  President  or  Congress,  be  unlawful — 

"(a)  For  any  alien  to  depart  from  or  enter  or  attempt 
to  depart  from  or  enter  the  United  States  except  under 
such  reasonable  rules,  regulations,  and  orders,  and  subject 
to  such  limitations  and  exceptions  as  the  President  shall 
prescribe;     *    *    ♦ 

"Sec.  2.  That  after  such  proclamation  as  is  provided  for 
by  the  preceding  section  has  been  made  and  published  and 
while  said  proclamation  is  in  force,  it  shall,  except  as 
otherwise  provided  by  the  President,  and  subject  to  such 
limitations  and  exceptions  as  the  President  may  authorize 
and  prescribe,  be  unlawful  for  any  citizen  of  the  United 
States  to  depart  from  or  enter  or  attempt  to  depart  from 
or  enter  the  United  States  unless  he  bears  a  valid  pass- 
port."    (40  Stat.  559.) 

The  Act  of  November  10,  1919,  c.  104,  41  Stat.  353,  re- 
enacted  the  Act  of  May  22, 1918,  c.  81,  in  all  respects  perti- 
nent to  the  present  question,  except  that  it  omitted  the 
words  "  when  the  United  States  is  at  war,"  and  added, 
in  section  5,  the  following: 

"  That  this  Act  shall  take  effect  upon  the  date  when  the 
provisions  of  the  Act  of  Congress  approved  the  22d  day  of 
May,  1918,  entitled  '  An  Act  to  prevent  in  time  of  war  de- 
parture from  and  entry  into  the  United  States,  contrary 
to  the  public  safety,'  shall  cease  to  be  operative,  and  shall 
continue  in  force  and  effect  until  and  including  the  4tb 
day  of  March,  1921."    (41  Stat.  354.) 

The  Diplomatic  and  Consular  Appropriation  Act  of 
March  2,  1921,  Public  No.  357,  Sixty-sixth  Congress,  after 
appropriating  $600,000  for  the  expense  of  regulating  entry 
into  the  United  States,  under  the  Act  of  May  22,  1918,  c. 
81,  continued  as  follows: 
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^  Provided^  That  the  provisions  of  the  Act  approved 
May  22,  1918,  shall,  in  so  far  as  they  relate  to  requiring 
passports  and  vises  from  aliens  seeking  to  come  to  the 
United  States,  continue  in  force  and  effect  until  otherwise 
provided  by  law.*'    (41  Stat.  12i7.) 

Such  being  the  state  of  legislation  on  the  subject  of  the 
entry  and  egress  of  aliens  into  and  from  the  United  States, 
the  Joint  Besolution  of  March  3,  1921,  provided,  in  so  far 
as  material,  as  follows : 

"  That  in  the  interpretation  of  any  provision  relating  to 
the  duration  or  date  of  the  termination  of  the  present  war 
or  of  the  present  or  existing  emergency,  meaning  thereby 
the  war  between  the  Imperial  German  Government  and 
the  Imperial  and  Royal  Austro-Hungarian  Government 
and  the  Government  and  people  of  the  United  States,  in 
any  Acts  of  Congress,  joint  resolutions,  or  proclamtions  of 
the  President  containing  provisions  contingent  upon  the 
cluration  or  the  date  of  the  termination  of  such  war  or  of 
Such  present  or  e^^isting  emergency,  the  date  when  this 
X'^solution  becomes  effective  shall  be  construed  and  treated 
3[t.s  the  date  of  the  termination  of  the  war  or  of  the  present 
Or  existing  emergency,  notwithstanding  any  provision  in 
s^ny  Act  of  Congress  or  joint  resolution  providing  any 
cDther  mode  of  determining  the  date  of  such  termination. 
-And  any  Act  of  Congress,  or  any  provision  of  any  such 
-Act,  that  by  its  terms  is  in  force  only  during  the  existence 
^Df  a  state  of  war,  or  during  such  state  of  war  and  a  limited 
j)eriod  of  time  thereafter,  shall  be  construed  and  admin- 
istered as  if  such  war  between  the  Governments  and  people 
mforesaid  terminated  on  the  date  when  this  resolution  be- 
comes effective,  any  provision  of  such  law  to  the  contrary 
inotwithstanding."    (41  Stat.  1359.) 

1.  As  to  the  Act  of  May  22,  1918,  c.  SI,  it  is  clear 
that  since  it  was,  by  express  terms,  operative  only  during  a 

state  of  war,  it  has  been  for  the  present  rendered  wholly 
inoperative  by  the  Joint  Resolution  of  March  3, 1921,  since, 
excluding  from  consideration  the  war  between  the  United 
States  and  Germany  and  Austria,  the  United  States  is  not 
at  present  at  w^ar. 

2.  As  to  the  Act  of  November  10,  1919,  c.  104,  although 
it  is  not  affected  by  the  joint  resolution,  because  not  de- 
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pendent  on  a  state  of  war,  it  has,  nevertheless,  become 
defunct  by  expiration  of  its  period  of  limitation,  viz., 
March  4, 1921. 

3.  There  is  left  the  proviso  to  the  Diplomatic  and  Con- 
sular Appropriation  Act  of  March  2,  1921,  and  the  Solici- 
tor for  the  State  Department  suggests  that  this  proviso,  at 
least,  is  not  rendered  inoperative  by  the  joint  resolution. 
It  is  certain  that  Congress  would  not  have  appropriated 
$600,000  for  regulating  the  entry  of  aliens  into  the  United 
States  under  the  Act  of  May  22,  1918,  c.  81,  and  have 
extended  the  provisions  relating  to  such  entry  "until 
otherwise  provided  by  law,"  had  it  contemplated  or  in- 
tended that  the  need  for  such  appropriation  would  cease, 
and  the  said  provisions  become  defunct  the  next  day. 
They  are  truisms  of  statutory  construction  that  effect 
must  be  given  to  all  legislative  provisions,  as  far  as  may 
be,  and  that  the  legislature  is  presumed  to  be  fully  advised 
of  the  exact  state  of  prior  legislation  in  enacting  later. 
Consequently  an  attempt  must  be  made  to  give  some  sub- 
stantial effect  to  the  proviso,  and  this  must  be  done  in  the 
light  of  knowledge  by  Congress  that  the  provisions  of  the 
Act  of  May  22,  1918,  c.  81,  had,  by  the  Act  of  November 
10, 1919,  c.  104,  been  transferred,  in  the  event  of  a  termina- 
tion of  a  state  of  war,  from  the  war  power  to  the  general 
power  over  aliens,  which  transfer,  however,  would  become 
inoperative  after  March  4,  1921,  unless  further  extended. 

Considering  the  proviso  in  these  aspects,  it  can  fairly 
be  said  to  mean  that  those  provisions  of  the  Act  of  May 
22,  1918,  c.  81,  or  of  the  regulations  issued  pursuant  there- 
to, relating  to  passports  and  visfis  from  aliens  seeking  to 
enter  this  country,  should  be,  as  all  the  provisions  of  said 
Act  had  conditionally  been  by  the  Act  of  November  10, 
1919,  c.  104,  transferred  from  the  field  of  war  to  the  field 
r>5  general  legislation,  and  accordingly  I  so  construe  the 
proviso. 

As  a  minor  consideration,  it  should  be  noticed  that  the 
Act  of  November  10,  1919,  c.  104,  was,  in  fact,  in  force 
after  the  joint  resolution  took  effect,  viz.,  for  the  day  of 
March  4,  1921,  and  that  the  construction  I  place  upon  the 
proviso  does  not  extend  the  substance  and  effect  of  a  pop- 


The  Secretory  of  the  Treamry,  497 

tion  of  the  provisions  of  said  Act  until  Congress  shall 
otherwise  provide. 

If  the  proviso  to  the  Diplomatic  and  Consular  Appro- 
priation Act  be  construed  as  indicated  above,  it  follows 
that  its  operation,  not  being  dependent  on  a  state  of  war, 
is  not  limited  or  destroyed  by  the  Joint  Kesolution  of 
March  3,  1921. 

1  have,  therefore,  reached  the  conclusion,  and  so  advise 
you,  that  those  provisions  of  the  Act  of  May  22,  1918,  c. 
81,  and  of  the  regulations  issued  pui'suant  thereto,  which 
relate  to  requiring  passports  and  vises  from  aliens  seeking 
to  come  to  the  United  States,  have  not  been  affected  by 
the  Joint  Resolution  of  March  3,  1921,  and  are  still  in 
force  and  effect. 

Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  State. 


VAIJDITY  OF  REGULATIONS  OF  TREASURY  DEPARTMENT 
CONCERNING  TAXATION  OF  NONRESIDENT  ALIENS. 

As  to  the  existing  and  the  proposed  Articles  312  to  315,  inclusive, 
of  Regulations  45  of  the  Treasury  Department,  which  relate  to 
the  taxation  of  nonresident  aliens  and  which  are  herein  set 
forth:  Held,  That  Article  314  as  existing  and  Articles  312,  314 
as  proposed  are  invalid,  and  that  Articles  312  as  existing  and 
313  and  315,  both  as  existing  and  as  proposed,  are  valid. 

Department  of  Justice, 

March  /,  1921. 
Sir:  This  will  reply  to  your  request  for  an  opinion  as  to 

whether  Articles  312  to  315,  inclusive,  of  Eegulatioiis  45, 
promulgated  by  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  pur- 
suant to  the  Revenue  Act  of  1918  (40  Stat.  1057),  are 
valid,  and  if  not,  whether  certain  suggested  amendments 
of  said  articles  would,  if  promulgated,  be  valid. 

The  said  articles  now  read  as  follows : 

"Art.  312.  Who  is  a  iionresident  alien  individual.'^ 
*  Nonresident  alien  individual '  means  an  individual    (a) 

'Srftr.. — ThlH  opinion  was  temporarily  withheld  from  publication  and  latef 
released. 
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whose  residence  is  not  within  the  United  States  and  (b) 
who  is  not  a  citizen  of  the  United  States.  Any  alien  living 
in  the  United  States  who  is  not  a  mere  transient  is  a  resi- 
dent of  the  United  States  for  purposes  of  the  income  tax. 
Whether  he  is  a  transient  or  not  is  determined  by  his  in- 
tentions with  regard  to  his  stay.  If  he  lives  in  the  Unite<l 
States  and  has  no  definite  intention  as  to  his  stay,  he  is  a 
resident.  The  best  evidence  of  his  intention  is  afforded  by 
the  conduct,  acts  and  declarations  of  the  alien.  The  typical 
transient  is  one  who  stops  for  a  short  time  in  the  course  of 
a  journey  through  the  United  States,  sometimes  perform- 
ing labor,  sometimes  not,  or  one  who  enters  the  United 
States  intending  only  to  stop  long  enough  to  carry  out 
some  purpose,  object  or  plan  not  involving  an  extended 
stay.  A  mere  floating  intention,  indefinite  as  to  time,  to 
return  to  another  country  is  not  sufficient  to  constitute  him 
a  transient. 

"Art.  31J1  Proof  of  residence  of  alteyi. — An  alien's  state- 
ments as  to  his  intention  with  regard  to  residence  are  not 
conclusive,  but  when  unequivocal  will  determine  the  ques- 
tion of  his  intention,  unless  his  conduct,  acts  or  other  sur- 
rounding circumstances  contradict  the  statements.  It 
sometimes  occurs  that  an  alien  who  genuinely  intends  his 
stay  to  be  transient  may  put  off  his  departure  from  time  to 
time  by  reason  of  changed  conditions,  remaining  a  tran- 
sient though  living  in  the  United  States  for  a  consider- 
able time.  The  fact  that  an  alien's  family  is  abroad  does 
not  necessarily  indicate  that  he  is  a  transient  rather  than  a 
resident.  An  alien  who  enters  this  country  intending  to 
make  his  home  in  a  foreign  country  as  soon  as  he  has  ac- 
cumulated a  sum  of  money  sufficient  to  provide  for  his 
journey  abroad  is  to  be  considered  a  transient,  provided  his 
expectation  in  this  regard  may  reasonably,  considering 
the  rate  of  his  saving,  be  fulfilled  within  a  comparatively 
short  time. 

"Art.  314.  Loss  of  residence  of  ali^n, — ^It  will  be  pre- 
sumed that  an  alien  who  has  established  a  residence  in  the 
United  States,  as  outlined  above,  continues  to  be  a  resident 
until  he  or  his  family  evidence  an  intention  to  change  tlieir 
residence  to  another  country  by  starting  to  remove.    Thus. 
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alien  residents  who,  following  the  armistice  agreement  of 
November  11,  1918,  take  steps  toward  returning  to  their 
native  countries,  as  by  applying  for  passports,  may  for 
the  purpose  of  withholding  be  regarded  as  residents  for 
that  portion  of  the  taxable  year  which  elapsed  up  to  the 
time  such  step  was  taken.  But  the  status  of  the  alien  on 
the  last  day  of  his  taxable  year  or  period  determines  his 
liability  to  tax  for  such  year  or  period  as  a  resident  or 
nonresident.    See  articles  305  and  306. 

"Art.  315.  Duty  of  employer  to  determine  status  of  em- 
ployee. — Aliens  employed  in  the  United  States  are  prima 
facie  regarded  as  nonresidents.  If  wages  are  paid  without 
withholding  the  tax,  except  as  permitted  in  the  following 
article,  the  employer  should  be  provided  with  written 
proof  of  facts  which  overcome  the  presumption  that  such 
alien  is  a  nonresident.  Such  facts  include  the  following: 
\  (a)  If  an  alien  has  been  living  in  the  United  States  for  as 

much  as  one  year  immediately  prior  to  the  time  he  entered 
the  employment  of  the  withholding  agent,  or  if  he  has 
been  regularly  employed  by  a  resident  individual  or 
corporation  in  the  same  county  for  as  much  as  three 
months  immediately  prior  to  any  payment  by  the  employer, 
he  may  be  treated  as  a  resident  in  the  absence  of  facts 
known  to  the  employer  showing  that  he  is  in  fact  a  tran- 
sient, such  as  one  of  the  types  mentioned  under  article  312. 
The  facts  with  regard  to  the  length  of  time  the  alien  has 
thus  lived  in  the  country  or  county  and  has  been  so  regu- 
larly employed  may  be'established  by  the  certificate  of  the 
alien,  (b)  The  employer  may  also  obtain  evidence  to  over- 
come the  prima  facie  presumption  of  nonresidence  by  se- 
curing from  the  alien  form  1078  (revised)  or  an  equivalent 
certificate  of  the  alien  establishing  residence.  Having  se- 
cured sucli  evidence  from  the  alien,  the  employer  may  rely 
thereon  unless  the  statement  of  the  alien  was  false,  and 
mav  continue  to  rely  thereon  until  the  alien  ceases  to  be  a 
resident  under  the  provisions  of  article  314.  An  employer 
who  seeks  to  account  for  failure  to  withhold  in  the  past,  if 
he  did  not  at  the  time  secure  form  1078  (revised)  or  its 
equivalent,  is  permitted  to  prove  the  former  status  of  the 
alien  by  any  material  evidence.** 
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As  proposed  they  would  read: 

"Art.  312.  Who  is  a  nonresident  alien  indivldunl, — A 
nonresident  alien  individual  is  an  alien  who  has  not  ac- 
quired residence  in  the  United  States;  or,  if  he  has  ac- 
quired such  residence,  has  thereafter  abandoned  the  same. 
Residence  means  that  place  where  a  man  has  his  true,  fixed 
and  permanent  home  and  principal  establishment,  to  which, 
whenever  he  is  absent,  he  has  the  intention  of  returning. 
An  alien's  status  on  the  last  day  of  his  taxable  year  or  pe- 
riod determines  his  liability  to  tax  for  the  year  or  period 
as  a  resident  or  nonresident. 

"Art.  313.  Proof  of  residence  of  alien, — The  following 
rules  of  evidence  shall  govern  in  determining  whether  or 
not  an  alien  within  the  United  States  has  acquired  resi- 
dence therein  within  the  meaning  of  the  Revenue  Act.  An 
alien,  by  reason  of  his  alienage,  is  presumed  to  be  nonresi- 
dent. Such  presumption  may  be  overthrown  (1)  in  the 
case  of  an  alien  who  presents  himself  for  determination 
of  tax  liahmty  prior  to  departure  for  his  native  court tt^^ 
by  (a)  proof  that  the  alien,  at  least  six  months  prior  to 
the  date  he  so  presents  himself,  has  filed  a  declaration  of 
his  intention  to  become  a  citizen  of  the  United  States 
under  the  Naturalization  Laws,  (b)  proof  that  the  alien, 
at  least  six  months  prior  to  the  date  he  so  presents  him- 
self, has  filed  Form  1078  (revised)  or  its  equivalent,  or  (c) 
proof  of  acts  and  statements  of  the  alien  showing  a  definite 
intention  to  acquire  residence  in  the  United  States ;  (2)  in 
all  other  causes  by  (a)  proof  that  the  alien  has  filed  a  decla- 
ration of  his  intention  to  become  a  citizen  of  the  United 
States  under  the  Naturalization  Laws,  (b)  proof  tliat  the 
alien  has  filed  Form  1078  (revised)  or  its  equivalent,  or 
(c)  proof  of  acts  and  statements  of  the  alien  showing  a 
definite  intention  to  ac(|uire  residence  in  the  United  States. 
In  any  case  in  which  an  alien  seeks  to  overcome  tlie  pre- 
sumption of  nonresidence  under  (1)  (c)  or  (2)  (c)  above, 
if  the  officer  who  examines  the  alien  is  in  doubt  as  to  the 
facts,  such  officer  may,  to  assist  him  in  determining  the 
facts,  require  an  affidavit  or  affidavits  setting  forth  the 
facts  relied  upon,  executed  by  some  credible  person  or  per- 
sons, other  than  the  alien  and  the  members  of  his  family, 
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ho  have  known  the  alien  at  least  six  months  prior  to  the 
^ate  of  executing  the  affidavit  or  affidavits. 

"Art.  314.  Loss  of  residence  by  alien, — An  alien  who 
3ias  acquired  residence  in  the  United  States  retains  his 
status  as  a  resident  until  he  acquires  a  residence  elsewhere. 
"  Art.  315.  Duty  of  employer  to  determine  status  of 
<dien  eviployee. — If  wages  are  paid  to  aliens  without  with- 
holding the  tax,  except  as  permitted  in  Article  316,  the  em- 
ployer should  be  prepared  to  prove  the  status  of  the  alien 
as  provided  in  the  foregoing  articles.    An  employer  may 
rely  upon  the  evidence  of  residence  afforded  by  tlie  fact 
that  an  alien  has  field  Form  1078  (revised)  or  an  equiv- 
alent certificate  of  the  alien  establishing  residence.     An 
etnployer  who  seeks  to  account  for  failure  to  withhold  in 
tlie  past,  if  he  had  not  at  the  time  secured  Form  1078  (re- 
"v^ised)  or  its  equivalent,  is  permitted  to  prove  the  former 
St;atus  of  the  alien  by  any  material  evidence." 

The  Revenue  Act  contains  no  definitions  of  "resident" 
nd  "  nonresident " :  it  therefore  becomes  necessarv  to 
dopt  definitions  of  these  terms  for  guidance  in  determin- 
i^ig  who  are  "  resident  "  and  who  are  "  nonresident "  aliens, 
^since  the  latter  are  subject  to  a  higher  rate  of  normal  tax 
han  citizens  and  "  residents,"  their  personal  exemptions 
different,  and  they  are  taxed  only  upon  income  from 
^sources  within  the  United  States. 

Article  312  as  at  present  constituted  is  in  my  opinion 
'^alid.     Article  312  as  proposed,  in  so  far  as  it  defines 
^'  residence  "  as  "  the  place  where  a  man  has  his  true,  fixed 
9iid    permanent    home    and    principal    establishment,    to 
^vhich,  w^henever  he  is  absent,  he  has  the  intention  of  re- 
turning," confuses  "  residence  "  with  "  domicile."     That 
these  two  terms  are  not  the  same  is  well  established.    The 
distinction  between  these  terms  is  discussed  in  The  Venus, 
12  U.  S.  253,  278,  290,  where  the  Supreme  Court  said : 

"  The  writers  upon  the  law  of  nations  distinguish  be- 
tween a  temporary  residence  in  a  foreign  country,  for  a 
special  purpose,  and  a  residence  accompanied  with  an  in- 
tention to  make  it  a  permanent  place  of  abode.  The  latter 
is  styled  by  Vattel,  domicile  which  he  defines  to  be,  *  a 
habitation  fixed  in  any  place,  with  an  intention  of  always 
staying  there.'    *    ♦    ♦    Grotius  nowhere  uses  the  word 
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doviicil^  but  he  also  distinguishes  between  those  who  stay 
in  a  foreign  country,  by  the  necessity  of  their  affairs,  or 
from  any  other  temporary  cause,  and  those  who  reside 
there  from  a  permanent  cause.    ♦     ♦    ♦ 

"  *  *  *  A  domicil,  then,  in  a  sense  in  which  this  term 
is  used  by  Vattel,  requires  not  only  actual  residence  in  a 
foreign  country,  but '  an  intention  of  always  staying  there.' 
Actual  residence  without  this  intention  amounts  to  no  more 
than  '  simple  habitation.'  " 

The  distinction  was  also  well  expressed  in  Brisenden  r. 
Chamberlain,  53  Fed.  307,  311,  where  the  Circuit  Court  of 
Soutli  Carolina  said: 

^^To  be  a  resident  one  must  abide  in  a  place;  have  his 
home  there.  The  essential  distinction  between  *  residence ' 
and  '  domicile  '  is  this :  The  first  involves  the  intent  to  leave 
when  the  purpose  for  which  he  has  taken  up  his  abode 
ceases;  the  other  has  no  such  intent,  the  abiding  is  animo 
manendi.  One  may  seek  a  place  for  the  purposes  of  pleas- 
ure, of  business,  or  of  health.  If  his  intent  be  to  remain, 
it  becomes  his  domicile;  if  his  intent  be  to  leave  as  soon 
as  his  purpose  is  accomplished,  it  is  his  residence.  Perhaps 
the  most  satisfactory  definition  is  that  one  is  a  resident  of 
a  place  from  which  his  departure  is  indefinite  as  to  time, 
definite  as  to  purpose;  and  for  this  purpose  he  has  made 
the  place  his  temporary  home." 

The  distinction  between  "  residence  "  and  "  domicile  " 
is  also  pointed  out  by  the  Circuit  Court  of  Appeals  of  the 
Fourth  Circuit  in  Pacific  Mutual  Life  Insurance  Co.  of 
California  v.  Tompkins,  101  Fed.  539,  543,  where  the  court 
said: 

"  Kesideiice  and  domicile  are  not  the  same.     *A  partj 
may  be  a  resident  of  a  place,  although  not  domiciled  there.* 
(Chambers  v.  Prince,  75  Fed.  177.)     *     *     ♦     It  is  tni^ 
that  he  had  made  every  preparation  for  removal,  and  hw  j 
a  fixed  intention  to  remove.    But,  to  make  a  change  of  r^  • 
dence,  two  things  must  concur — the  intention  to  remove  ^^  j 
the  act  of  removing." 

In  Corel  v,  Chicago,  Rock  Island  &  Pacific  Railways      ,, 
123  Fed.  452,  454,  the  Circuit  Court  of  the  Westen^^    p-^l 
trict  of  Missouri  said : 
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"There  is  a  marked  distinction  between  domicile  and 
residence.  The  term  '  residence  '  simply  indicates  the  place 
of  abode,  whether  permanent  or  temporary ;  *  domicile ' 
denotes  a  fixed,  permanent  residence,  to  which,  when  ab- 
sent, one  has  the  intention  of  returning.  A  party  may  have 
different  residences,  but  he  can  have  but  one  domicile  at 
the  same  time." 

From  these  authorities  I  am  convinced  that  it  is  not 
essential  in  order  to  constitute  an  alien  a  "  resident  alien," 
that  he  must  be  domiciled  in  the  United  States;  it  is 
enough  if  he  abides  here  long  enough  to  constitute  himself 
something  more  than  a  mere  transient  or  sojourner.  And, 
conversely,  an  alien  who  is  found  within  the  United  States 
can  not  be  said  to  be  a  "  nonresident  alien  "  unless  his  stav 
or  habitation  is  transient.  He  may  abide  in  the  United 
States  for  pleasure,  or  for  education,  entertaining  at  all 
times  an  intention  to  return  to  a  foreign  domicile,  and  yet 
be,  for  the  time  he  remains  here,  if  such  stay  is  not  tran- 
sient, a  resident. 

In  so  far  as  Article  312  as  proposed  fixes  an  alien's 
status  as  resident  or  nonresident  on  the  last  day  of  his  tax- 
able year  or  period  as  determinative  of  his  tax  liability,  I 
am  of  the  opinion  that  it  is  a  valid  regulation.  No  provi- 
sion is  made  in  the  Act  for  apportionment  either  of  taxes 
or  exemptions  except  that  section  226  provides  that  if  a 
taxpayer  changes  the  basis  for  computing  tax  income  from 
fiscal  to  calendar  year,  or  vice  versa,  a  separate  return 
shall  be  made  for  the  period  from  the  close  of  the  last 
fiscal  year  to  the  beginning  of  the  first  calendar  year,  or 
from  the  close  of  the  last  calendar  year  to  the  beginning 
of-  the  first  fiscal  year,  as  the  case  may  be,  and  provides 
that  in  case  of  a  short  return  so  made  only  that  portion 
of  the  personal  exemption  and  exemption  for  dependents 
shall  be  allowed  which  the  number  of  months  covered  by 
the  short  return  bears  to  12  months.  To  attempt  to  ap- 
portion taxes  and  exemptions  in  accordance  with  changes 
in  alien  status  during  the  year  would  involve  confusion 
and  difficulties  out  of  all  proportion  to  the  results  to  be 
attained.  Since  the  Treasury  Department  has,  in  effect, 
specified  the  last  day  of  the  year  as  determinative  of  the 
resident  taxpayer's  liabilities,  a  regulation  which  adopts 
89836*— 22— VOL  32 35 
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that  day  as  determinative  of  the  liability  of  the  nonresident 
alien  is  not  only  consistent  but  convenient  and  reasonably 
adapted  to  the  enforcement  of  the  Act. 

Article  313  as  existing,  and  the  proposed  amendment 
thereto,  which  establish  rules  of  evidence  which  shall  serve 
as  a  guide  in  determining  the  status  of  an  alien  as  resi- 
dent or  transient,  are  reasonable  and  valid  regulations. 
However,  in  my  opinion,  the  distinction  between  a  tran- 
sient and  a  resident  (not  domiciled)  alien  is  not  so  much 
a  matter  of  intention  as  of  length  and  nature  of  stav.  If 
he  comes  to  the  United  States  for  a  definite  purpose  which 
in  its  nature  may  be  promptly  accomplished,  he  is  a  tran- 
sient; but  if  his  purpose  is  of  such  a  nature  that  an  ex- 
tended stay  may  be  necessary  for  its  accomplishment,  and 
to  that  end  the  alien  makes  his  home  temporarily  in  the 
United  States,  he  becomes  a  resident,  though  it  may  be  his 
intention  at  all  times  to  return  to  his  domicile  abroad  when 
the  purpose  for  which  he  came  has  been  consummated  or 
abandoned. 

Article  314  as  existing  is  invalid  in  so  far  as  it  provides 
that  an  alien  who  has  been  residing  in  the  United  States 
ceases  to  be  a  resident  when  he  or  his  family  evidence  an 
intention  to  change  their  residence  by  starting  to  remove. 
Residence  once  established  ceases  only  with  the  departure 
of  the  alien.  As  was  held  in  Penfield  v,  Chesapeake,  etc., 
B.  K.  Co.,  134  U.  S.  351,  an  intention  to  change  one's  resi- 
dence, unaccompanied  by  an  actual  change  of  habitation, 
is  insufficient.  "  Change  of  mind  may  lead  to  change  of 
residence,  but  can  not  with  any  propriety  be  deemed  such.'' 
Article  314  as  proposed  is,  however,  also  invalid  in  so  far 
as  it  provides  that  an  alien  who  acquires  residence  in  the 
United  States  continues  to  be  resident  therein  until  he  ac- 
quires a  residence  elsewhere.  If  residence  were  synony- 
mous with  domicile  this  wouhl  be  true  (see  Mitchell  i\ 
United  States,  88  IT.  S.  350),  since  a  person  may  have  but 
one  domicile,  but  one  who  abandons  his  residence  in  the 
United  States  might  for  a  time  l)e  transient  elsewhere  with- 
out actually  being  resident  in  any  place,  though  retaining  a 
fixed  domicile  at  all  times.  Article  314  as  proposed  is  in- 
consistent with  312  as  proposed,  for  in  the  former  it  is 
provided  that  an  alien  in  order  to  lose  his  resident  status 
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•an  not  acquire  resident  status  elsewhere,  while  in  the  latter 
t  is  said  that  he  becomes  a  nonresident  alien  when  he  abah- 
lons  his  resident  status.  Tlie  better  view  appears  to  me  to 
le  that  one  who  has  acquired  residence  in  the  United 
■*'tates  retains  that  status  until  he  has  abandoned  same  and 
eft  the  United  States.  (See  Penfield  v,  Chesapeake,  etc., 
R.  B.  Co.,  ante.)  Article  314  as  proposed  is  valid  only  if 
:he  term  "  residence "  is  conceded  to  mean  "  domicile," 
kvhich,  as  heretofore  stated,  I  am  convinced  it  does  not. 

No  legal  objections  to  Article  315  either  as  existing  or 
proposed  appear. 

My  conclusions  are  that  Article  314  as  existing  and 
Articles  312,  314  as  proposed  are  invalid,  and  that  Articles 
B12  as  existing  and  313  and  315,  both  as  existing  and  as 
proposed,  are  valid. 
Respectfully, 

A.  MITCHELL  PALMER. 

To  the  Secretary  or  the  Treasury. 


^-AVY  STATUTES  AFFECTED  BY  THE  JOINT  RESOLUTION 
TERMINATING  CERTAIN  WAR-TIME  LEGISLATION. 

'tie  Joint  resolution  of  March  3,  1921  (41  Stat.  1359),  declaring 
that  certain  Acts  of  Congress,  etc.,  shall  be  construed  as  If  the 
war  had  ended  and  the  present  or  existing  emergency  expired, 
affects  statutory  provisions  relating  to  the  Navy  which  In  gen- 
eral terms  apply  to  any  emergency  or  national  emergency  and 
include  the  present  or  existing  emergency  without  specific  refer- 
ence thereto. 

"*lie  Joint  resolution  of  March  3,  1921,  supra,  affects  the  statutory 
provisions  relating  to  the  Navy  which  relate  in  terms  to  "  time 
of  peace.** 

^y  the  said  Joint  resolution  of  March  3,  1921,  Congress  meant  to 
declare  a  condition  of  peace  to  exist  as  to  the  laws  of  and  gov- 
erning the  United  States,  and  hence  all  laws  and  regulations 
depending  for  their  force  upon  a  state  of  war  or  emergency  are 
of  no  further  force. 

HlJertain  Acts  of  Congress  affected  by  the  Joint  resolution  of  March 
8,  1021^  are  herein  listed. 

Department  of  Justice, 

April  11, 1921. 
Sir  :  Your  letter  of  March  15  requested  my  opinion  as  to 
•he  effect  upon  certain  Navy  legislation  of  the  joint  resrihi- 
€ion  of  March  3, 1921,  Public  Resolution  No.  64,  Sixty-sixth 
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Congress,  ''declaring  that  certain  Acts  of  Congress,  joint 
resolutions,  and  proclamations  shall  be  construed  as  if  the 
war  had  ended  and  tlie  present  t>r  existing  emergency  ex- 
pired." (41  Stat.  1359.)  In  order  t©  abstract  the  matter, 
you  framed,  for  my  opinion,  two  questions,  as  follows: 

First.  Does  the  joint  resolution  of  March  3,  1921,  affect 
statutory  provisions  relating  to  the  Navy  which  in  general 
terms  apply  to  any  emergency  or  national  emergency  and 
include  the  present  or  existing  emergency  without  specific 
reference  thereto?  In  other  words,  within  the  meaning  of 
said  statutory  provisions,  must  the  war  and  the  national 
emergency  which  existed  on  the  date  of  said  resolution  be 
regarded  and  treated  as  terminated  thereby  ? 

Second.  Does  the  joint  resolution  of  March  3,  1921, 
affect  the  statutory  provisions  relating  to  the  Navy  which 
relate  in  terms  to  "  time  of  peace  "  ?  In  other  words,  within 
the  meaning  of  said  statutory  provisions,  must  the  said 
resolution  be  regarded  and  treated  as  terminating  the  war 
which  existed  on  the  date  thereof  and  establishing  peace? 

The  said  joint  resolution  of  March  3,  1921,  in  so  far  as 
materials  to  your  questions,  provides  (41  Stat.  1359)  : 

"  That  in  the  interpretation  of  any  provision  relating  to 
the  duration  or  date  of  the  termination  of  the  present  war 
or  of  the  present  or  existing  emergency,  meaning  thereby 
the  war  between  the  Imperial  German  Government  and  the 
Imperial  and  Royal  Austro-Hungarian  (lovernment  and 
the  Government  and  people  of  the  United  States,  in  any 
Acts  of  Congress,  joint  resolutions,  or  proclamations  of  the 
President  containing  provisions  contingent  upon  the  dura- 
tion or  the  date  of  the  termination  of  such  war  or  of  such 
present  or  existing  emergency,  the  date  when  this  resolu- 
tion becomes  effective  shall  be  construed  and  treated  as  the 
date  of  the  termination  of  the  war  or  of  the  present  or 
existing  emergency,  notwithstanding  any  provision  in  any 
Act  of  Congress  or  joint  resolution  providing  any  other 
mode  of  determining  the  date  of  such  termination.  And 
any  Act  of  Congress,  or  any  provision  of  any  such  Act, 
that  by  its  terms  is  in  for(!e  only  during  the  existence  of 
a  state  of  war,  or  during  such  state  of  war  and  a  limited 
period  of  time  thereafter,  shall  be  construed  and  adminis- 
tered as  if  such  war  between  the  Governments  and  people 
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siforesaid  terminated  on  the  date  when  this  resolution  be- 
comes effective,  any  provision  of  such  law  to  the  contrary 
notwithstanding;     *     *     *." 

With  your  letter  you  transmitted  for  my  assistance  in 
the  consideration  of  these  undoubtedly  difficult  questions 
an  opinion  of  the  Judge  Advocate  General  of  the  Navy 
wherein  are  collected,  under  appropriate  subheadings,  a 
number  of  statutes  relating  to  the  Navy,  of  varying  phrase- 
ology, which  might  or  might  not  be  affected  by  the  joint 
resolution.    In  the  judgment  of  the  Judge  Advocate  Gen- 
eral, those  falling  within  the  scope  of  your  first  question, 
as  being  conditional  upon  the  existence  of  any  emergency 
or  national  emergency,  and  those  falling  within  the  scope 
of  your  second  question,  as  being  conditional  upon  the  ex- 
istence of  a  "time  of  peace,"  are,  neither  of  them,  affected 
by  the  joint  resolution. 

As  to  other  statutes  relating  to  a  time  or  state  of  war, 
or  to  the  present  or  existing  emergency,  the  Judge  Advo- 
cate General  reaches  the  conclusion  that  they  are  rendered 
inoperative  by  the  joint  resolution,  and  as  there  can  be  no 
cjuestion  that  such  is  the  case,  such  statutes  will  not  be  fur- 
ther noticed  here. 

The  Judge  Advocate  General,  in  ruling  that  statutes 
:f  ailing  within  the  scope  of  your  two  questions  are  not 
effected  by  the  joint  resolution,  relies  on  the  following 
x^asons : 

"  The  joint  resolution  in  question  does  not  purport  to  de- 
<5lare  that  for  all  purposes  and  within  the  meaning  of  all 
statutes  the  present  war  or  the  existing  emergency  shall  be 
regarded  as  terminated,  and  that  a  state  of  peace  shall  be 
regarded  as  existing.  On  the  contrary,  the  operation  of 
said  resolution  is  in  terms  plainly  limited  to  statutes  of  the 
classes  which  it  describes,  and  this  description  is  such  that 
the  various  statutory  provisions  which  it  modifies  are 
capable  of  ascertainment  with  the  same  certainty  as  though 
specifically  cited  therein.  To  make  this  resolution  operate 
upon  other  statutes  not  embraced  by  the  descriptive  lan- 
guage of  the  aforesaid  joint  resolution  would  necessitate 
the  reading  into  said  resolution  of  other  words  which  it 
does  not  now  contain,  and  the  omission  of  which  must  prop- 
erly be  regarded  as  having  been  deliberate  on  the  part  of 


508  War-Ti7)ie  Legislation. 

Congress.  It  is  incontrovertible  that  a  state  of  war,  and  a 
national  emergency,  do  now  exist,  in  law  and  in  fact,  just 
as  much  as  they  did  so  exist  on  the  day  before  this  joint 
resolution  became  effective,  and  the  language  of  the  resolu- 
tion that  certain  statutory  provisions  described  therein 
shall  be  construed  and  administered  ^as  if  such  war  had 
terminated,  and  that  the  date  when  said  resolution  becomes 
effective  shall  be  '  construed  and  treated '  as  the  date  of  the 
termination  of  the  war  or  of  the  present  or  existing  emer- 
gency,  is  express  recognition  by  Congress  that  the  said  war 
and  the  said  emergency  were  not  in  law  or  in  fact  termi- 
nated by  said  joint  resolution." 

This  reasoning  has  force,  but,  in  my  judgment,  it  does 
not  give  due  effect  to  the  main,  pervading  intent  of  the 
joint  resolution.  That  enactment  is  a  large,  general  one, 
passed  to  carry  out,  in  a  broad  field  of  legislation,  a  great 
public  policy.  It  should,  therefore,  receive  a  liberal  con- 
struction according  to  its  own  spirit.  It  should  be  read  not 
in  the  letter  and  in  subjection  to  its  very  terms,  but  as  con- 
taining and  enacting  what  is  necessarily  implied,  though 
not  verbally  expressed,  what  is  necessarily  a  part  of  the 
content  of  the  phrases  used.  When  that  is  done,  it  follows, 
in  my  opinion,  that  different  answers  must  be  given  to  your 
two  questions  from  those  given  by  the  Judge  Advocate 
General. 

1.  As  to  your  first  question,  it  is  true  that  the  joint  reso- 
lution only  refers,  in  terms,  to  Acts  of  Congress,  etc.,  "  con- 
taining provisions  contingent  upon  the  duration  of  or  the 
date  of  termination  of  such  present  or  existing  emergency," 
meaning  thereby  the  war  between  the  United  States  and 
Germany  and  Austria;  and  that  it  contains  no  provision 
(as  it  does  in  regard  to  a  state  of  war)  regarding  Acts  of 
Congress  contingent  generally  upon  the  existence  of  any 
emergency  or  a  national  emergency.  This,  however,  does 
not  seem  to  me  controlling.  An  Act  of  (.^ongress  which  is 
contingent  for  its  operation  on  the  existence  of  any  emer- 
gency generally  includes,  by  necessary  implication,  just  as 
much  as  though  it  were  expressed  in  so  many  words,  the 
present  or  existing  emergency  arising  out  of  the  war  with 
Germany  and  Austria ;  and,  consequently,  the  joint  resolu- 
tion removes  that  particular  emergency  from'  the  condi- 
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tions  necessary  to  the  operation  of  such  a  statute,  leaving 
its  operation  otherwise  unaffected.  In  other  words,  an 
Act  of  Congress  which  is  contingent  for  its  operation  on  the 
existence  of  an  emergency  generr.lly  is  partly  contingent 
for  its  operation  on  the  existence  of  any  particular,  pres- 
ent, or  specific  emergency,  and  a  subsequent  statute  remov- 
ing such  particular,  present,  or  specific  emergency  from 
the  field  partly  renders  the  prior  Act  inoperative,  viz,  to 
the  extent  that  its  operation  is  dependent  upon  the  particu- 
lar, present,  or  specific  emergency  in  question. 

I  therefore  answer  your  first  question  in  the  affirmative. 

2.  As  to  your  second  question,  it  should  be  borne  in  mind 
that  the  terms  "  state  of  war,"  "  state  of  peace,"  "  time  of 
war,"  "  time  of  peace,"  are  mutually  exclusive  and  exhaust 
the  categories.  A  "  state  of  war  "  is  the  absence  of  a  "  state 
of  peace,"  a  "time  of  war"  is  the  absence  of  a  "time  of 
peace,"  and  vice  versa.  To  affirm  the  one  is  to  deny  the 
other.  When,  then,  the  proper  authority  affirms  that  a 
legal  state  of  war  has  begim,  exists,  or  lias  terminated,  it 
denies,  by  necessary  implication,  those  qualities  as  to  a 
state  of  peace.  For  example,  and  to  deal  concretely  with 
the  subject  matter  of  the  joint  resolution,  if  the  proper 
authority  affirm  that  a  state  of  war  has  ceased  or  termi- 
nated, or  does  not  exist,  it  necessarily  denies  that  a  state  of 
peace  has  ceased  or  terminated,  or  does  not  exist,  and  there- 
fore necessarily  affirms  that  a  state  of  peace  exists. 

It  is  not  believed  that  there  can  be  any  doubt  as  to  the 
validity  of  this  reasoning  in  so  far  as  the  actual  existence 
of  a  legal  state  of  war  or  peace  for  all  purposes  is  con- 
cerned, and  it  is  in  accord  with  the  language  of  Mr.  Justice 
Harlan  delivering  the  opinion  of  the  court  in  McElrath  v. 
United  States,  102  U.  S.  42G,  438.  (And  compare  sec.  1842, 
R.  S.,  art.  58,  with  Act  of  Aug.  29,  1916,  c.  418,  art.  92,  39 
Stat.  6G4.) 

In  my  opinion  this  same  reasoning  is  applicable  where, 
as  in  the  joint  resolution  of  March  3,  1921,  the  proper  au- 
thority affirms  the  termination  of  a  state  of  war,  not  for  all 
purposes,  but  so  far  as  concerns  Acts  of  Congress  dealing 
with  internal  affairs.  It  is  true  that  the  field  with  which 
the  joint  resolution  purports  to  deal  is  limited,  and  is,  as 
it  were,  carved  out  of  the  whole  field  of  a  state  of  war 
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existing  for  all  purposes.  Nevertheless,  in  that  limited 
field  it  is  just  as  impossible  to  conceive  of  a  state  of  war 
terminating  without  a  state  of  peace  beginning,  just  as  im- 
possible to  conceive  of  a  period  of  time  which  has  ceased 
to  be  a  time  of  war  and  yet  has  not  become  a  time  of  peace, 
as  it  is  in  the  larger  field  of  a  state  of  war  for  all  purposes ; 
and,  since  it  is  impossible  to  conceive  of  such  a  state  of 
things,  it  follows,  I  think,  that  when  Congress,  in  the  joint 
resolution  of  March  3, 1921,  declared  that,  for  certain  pur- 
poses of  internal  law,  the  state  of  war  existing  between 
the  United  States  and  Germany  and  Austria  should  be 
considered  as  terminated,  it  also  declared,  by  necessary 
implication,  that  for  those  same  purposes  a  state  of  peace 
should  be  considered  to  have  begun  in  so  far  as  the  internal 
affairs  of  the  United  States  are  concerned. 

It  is  not  a  question  as  to  whether  a  state  of  war  or  of 
peace  actually  or  technically  exists  between  the  United 
States  and  Germany  and  Austria  so  far  as  these  countries 
as  among  themselves  is  concerned.  What  Congress  has 
done  is  to  declare  a  state  or  rather  condition  of  peace  to 
exist  as  to  the  laws  of  and  governing  the  United  States. 
Sead  in  this  light,  which  it  seems  to  me  it  is  evident  is  the 
true  intent  of  Congress,  all  Acts  and  regulations  depending 
for  their  force  upon  a  state  of  war  or  emergency  are  of  no 
further  force. 

I  therefore  answer  your  second  question  likewise  in  the 
affirmative. 

Referring  specifically  to  the  enactments  of  Congress  re- 
ferred to  me,  I  am  of  the  opinion  that  the  following  Acts 
are  affected  by  the  joint  resolution  of  Congress  of  March 
3,  1921,  in  accordance  with  the  foregoing  opinion  and  that 
the  same  come  within  its  intended  purpose  of  restoring  the 
internal  affairs  of  the  United  States  to  a  peace-time  basis, 
namely,  the  Act  of  July  1,  1918  (40  Stat.  711) ;  the  Act  of 
August  29,  1916  (39  Stat.  587) ;  the  particular  provisions 
of  the  Act  of  July  1,  1918  (40  Stat.  711),  referring  to  th 
Naval  Reserve  Force  and  officers;  the  Act  of  October 
1917  (40  Stat.  393) ;  the  Act  of  May  22,  1917,  section  \. 
(40  Stat.  87) ;  the  Act  of  Congress  of  August  29,  1916  (5 
Stat.  602) ;  the  Act  of  July  1,  1918  (40  Stat.  718) ;  secti 
1462,  Revised  Statutes,  and  section  1592,  Revised  Statut 


The  President.  611 

referring  to  pay  of  officei-s;  the  Act  of  August  29, 1916  (39 
Stat.  587) ;  the  Act  of  July  9,  1918  (40  Stat.  885) ;  tlie  Act 
of  February  24, 1919  (40  Stat.  1150) ;  the  Act  of  August  29, 
1916  (39  Stat.  586) ;  various  provisions  of  section  1624,  Re- 
vised Statutes,  articles  for  the  government  of  the  Navy, 
dealing  with  offenses  committed  during  time  of  war;  the 
Act  of  May  22,  1917,  section  21  (40  Stat.  90) ;  the  Act  of 
October  6,  1917  (40  Stat.  383) ;  the  Act  of  October  6,  1917 
(40  Stat.  389) ;  the  Act  of  May  22,  1917,  section  10  (40 
Stat.  87),  respecting  promotions  of  probationary  second 
lieutenants;  the  Act  of  July  11,  1919  (41  Stat.  153) ;  the 
Act  of  February  24, 1919  (40  Stat.  1066) ;  the  Act  of  Octo- 
ber  6,  1917,  section  204  (40  Stat.  403) ;  the  Act  of  May  22, 
1917,  section  18  (40  Stat.  89). 
Respectfully, 

HARRY  M.  DAUGHERTY. 
To  the  Secretary  of  the  Navy. 


rXRANSFER  OF  PROPERTY  FROM  ONE  GOVERNMENT  DE- 
PARTMENT TO  ANOTHER. 

TThere  is  no  legal  objection  to  the  mere  transfer  from  one  bureau 
or  department  of  tbe  Government  to  another  department  of  real 
or  personal  property  no  longer  needed  for  the  purposes  for  which 
it  was  appropriated. 
Such  a  transfer  is  not  a  sale  and  is  not  open  to  the  objection  that 
public  property  can  not  be  disposed  of  without  the  authority  of 
Congress. 

Department  op  Justice, 

AprU  20^  1921. 

Sir:  The  question  you  submit,  whether  one  department 

of  the  Government  can  transfer  property  no  longer  needed 

for  the  purposes  for  which  it  was  purchased  to  another 

department  of  the  Government  where  it  can  be  utilized  in 

the  public  service,  necessitates  a  consideration  of  sections 

3618  and  3678  of  the  Revised  Statutes  of  the  United  States. 

'Xhese  are  the  only  statutory  provisions  which  seem  to  he 

involved. 

By  the  provisions  of  section  3678,  supra^  it  is  enacted 

t:.hat— 

"All  sums  appropriated  for  the  various  branches  of  ex- 

(>enditure  in  the  public  service  shall  be  applied  solely  to 
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the  objects  for  which  they  are  respectively  made,  and  for 
no  others." 

Obviously,  the  effect  of  this  provision  is  to  make  unlaw- 
ful the  diversion  of  funds  appropriated  for  one  object  of 
expenditure  to  another  object  of  expenditure. 

It  is  provided  by  section  3618,  supra^  how  moneys  de- 
rived from  the  sales  of  public  property,  with  certain  ex- 
ceptions, shall  be  disposed  of  and  used. 

Concretely,  the  question  turns  on  whether  such  a  trans- 
fer from  one  Government  department  to  another  is  or  is 
not  a  sale.  In  the  consideration  of  this  question,  which  has 
frequently  arisen  in  the  administration  of  the  War  and 
Navy  Departments,  the  Judge  Advocate  General  of  the 
Army  has  uniformly  held  that  the  transfer  of  public  proj)- 
erty  from  one  bureau  or  department  to  another  is  not  a 
sale.  The  decisions  relating  thereto  are  collected  in  the 
Digest  of  Opinions  of  the  Judge  Advocate  General  of  the 
Army  for  the  years  1912  and  1915,  as  follows: 

"  But  where  the  property  desired  to  be  transferred  is  no 
longer  needed  for  the  purpose  for  which  appropriated,  it 
may  be  transferred  to  another  department  without  the 
consent  of  Congress.  Such  a  transfer  would  not  be  a  sale, 
as  the  Government  would  not  part  with  its  title,  and  it 
would  not,  therefore,  be  open  to  the  objection  that  public 
property  can  not  be  disposed  of  without  the  authority  of 
Congress.  Section  3678,  Revised  Statutes,  provides  that 
'  all  sums  appropriated  for  the  various  branches  of  ex- 
penditures in  the  public  service  shall  be  applied  solely  to 
the  objects  for  which  they  are  respectively  made,  and  for 
no  others.'  While  this  statute  prohibits  the  expenditure 
of  an  appropriation  for  purposes  other  than  those  for 
which  appropriated,  yet,  if  it  be  regarded  as  intended  also 
to  forbid  the  application  of  property  purchased  from  an 
appropriation  for  a  particular  purpose  to  a  different  pur- 
pose, it  should  not  be  construed  to  forbid  such  a  transfer 
where  the  property  is  no  longer  needed  for  the  purpose 
for  which  appropriated.  Therefore  the  property  being  no 
longer  needed  for  the  purpose  for  which  appropriated, 
held  that  two  vessels  belonging  to  the  Navy  Department 
might  be  transferred  for  a  definite  or  an  indefinite  time 
to  the  War  Department  for  use  as  Army  transports  (C. 
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7840,  Mar.  14,  1900) ;  that  certain  cooking  utensils,  table- 
ware, and  soap,  purchased  from  a  river  and  harbor  ap- 
propriation to  be  used  in  connection  with  the  improvement 
of  rivers  and  harbors  in  Florida,  could  be  turned  over  to 
an  oflScer  for  use  in  connection  with  a  river  improvement 
in  Georgia  (C.  10300,  Apr.  25,  1901) ;  that  five  mules  pur- 
chased in  connection  with  certain  harbor  improvements 
in  Alabama  could  be  transferred  to  the  Quartermaster's 
Department  of  the  Army  (C.  3679,  Nov.  26,  1897) ;  that 
a  sailboat  in  possession  of  the  United  States  engineering 
officer  at  San  Juan  could  be  transferred  to  the  Lighthouse 
Board  (C.  10315,  Apr.  29,  1901) ;  that  a  Eemington  type- 
writer in  possession  of  the  Chickamauga  and  Chattanooga 
National  Park  Commission  could  be  exchanged  for  a 
Smith  Premier  in  the  office  of  a  certain  quartermaster  (C. 
10741,  June  25, 1901)  ;  that  certain  cable  laid  between  Nar- 
ragansett  Pier  and  Block  Island  could  be  transferred  to 
the  Weather  Bureau  in  the  Department  of  Agriculture  on 
the  condition  that  the  bureau  keep  the  cable  in  repair,  and 
in  case  of  war  or  other  military  necessity  restore  it  to  the 
War  Department  (C.  12883,  June  30,  1902) ;  that  certain 
property  belonging  to  the  Medical  Department  of  the  Army 
which  had  been  condemned  and  ordered  to  be  destroyed 
could  be  turned  over  to  the  Forest  Service  of  the  Depart- 
ment of  Agriculture  (C.  21850,  July  26,  1907)."  Digest, 
1912,  p.  31. 

In  1915,  Digest  of  Opinions  of  the  Judge  Advocate  Gen- 
eraPs  Office,  p.  491  (July  1,  1912,  to  April  1,  1917),  there 
was  submitted  whether  a  team  of  dogs  belonging  to  the  Bu- 
reau of  Fisheries,  Department  of  Commerce,  for  which  the 
Bureau  of  Fisheries  had  no  immediate  use,  could  be  trans- 
ferred to  the  Signal  Corps  in  Alaska.  The  Judge  Advo- 
cate General  held  that  such  transfer  could  be  made.  These 
decisions  recognize  that  such  a  transfer  is  in  no  sense  a 
sale,  for  the  reason  that  the  Government  does  not  part 
.with  the  title  to  the  property  so  transferred  or  loaned. 
Clearly,  if  the  title  changed,  then  such  transaction  would 
not  be  proper  without  the  consent  of  Congress. 

That  such  a  transaction  is  not  a  sale  is  conversely  recog- 
nized in  a  recent  decision  by  the  Comptroller  of  the  Treas- 
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ury  rendered  June  20,  1919,  25  Comptroller's  Decis^         -^^^' 

961,  in  which  it  was  held  that  where  equipment  is  ti 

ferred  frojn  one  department  to  another,  payment  to 

transferring  department  is  not  authorized,  since  the  ti 

action  is  not  a  sale.     It  was  further  adjudged  that  no 

justment    of    appropriations    was    necessary    where 

expenditure  from  the  appropriation  which  bore  the  oi 

nal  expense  had  accomplished  the  purpose  for  whic' 

was  made,  provided  the  transfer  involved  no  additii 

charge  against  the  appropriation  under  which  the  eq"" 

raent  was  originally  purchased.    That  is  to  say,  a 

transfer  without  additional  expense  involves  a  mere  q 

tion  of  accountability  and  not  an  adjustment  of  appro] 

tions. 

This  question  has  been  decided  by  Attorney  Gen* 
Brewster  under  date  of  December  20,  1882.  It  was  tl 
aaid  inter  alia: 

"  But  where  articles  are  manufactured  or  purchaser 
one  branch  of  the  public  service  under  an  approprial 
made  for  that  purpose,  and  are  afterwards,  on  ground^s=> 
administrative  expediency,  transferred  to  another  bra- 
of  the  service,  the  latter  thereupon  reimbursing  the  ap] 
priation  of  the  former  with  the  cost  of  the  articles  out 
an  appropriation  applicable  to  the  manufacture  or 
chase  thereof,  this  transaction  is  not  a  sale  either  accor< 
to  the  ordinary  or  the  legal  signification  of  that  term, 
is  nothing  more  than  a  transfer  of  the  custody  and  us 
the  property  and  consequent  accountability  for  the  sa 
accompanied  by  a  transfer  of  the  cost  thereof  from 
appropriation  to  another,  within  the  scope  of  either 
which  the  expenditure  may  properly  come.    The  own< 
ship  (a  transfer  of  which  is  an  inseparable  element  in 
sale  of  property)  remains  unchanged."    (17  Op.  482.) 

The  question  naturally  and  logically  arises  whether  rea^^*' 
estate  can  be  transferred  from  one  department  to  the  other*  ^^^ 
assuming,  of  course,  that  it  falls  within  the  classification^^"^ 
of  property  no  longer  needed  for  the  purposes  for  which 
it  was  originally  acquired.     In  other  words,  can  real  estate 
acquired  for  a  definite  and  peculiar  use  be  devoted  to  an- 
other and  distinct  purpose  in  the  same  or  another  (lepart- 
ment  or  bureau  of  the  United  States  Government?     This 
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question  has  been  answered  in  the  affirmative  in  three  sev- 
eral opinions  of  the  Attorney  General,  and  attention  is 
invited  to  the  decision  of  Attorney  General  Wickersham 
to  the  Secretary  of  the  Navy,  July  17,  1911,  29  Opinions 
Attome3^s  General,  205,  208,  209,  where  the  previous  rul- 
ings of  the  department  upon  this  question  are  specifically 
considered  and  approved.    The  opinion  is  as  follows : 

"  That  such  power  exists  is  the  conclusion  of  two  recent 
opinions.  Tlie  opinion  of  November  3,  1904,  by  Solicitor 
General  Hoyt,  approved  by  Attorney  General  Moody,  hold- 
ing that  the  Secretary  of  the  Navy  had  authority  to  trans- 
fer to  the  .  Secretary  of  Commerce  and  Labor  for  the 
extension  of  a  lighthouse  reservation  the  control  of  cer- 
tain land  at  San  Juan  reserved  by  Executive  order  for 
naval  purposes,  is  precisely  in  point  here.  (25  Op.  269.) 
In  an  opinion  of  April  29,  1910,  this  was  approved,  and 
I  advised  you  that  the  President  has  authority  to  transfer 
to  the  War  Department  for  military  purposes  the  use  and 
control  of  lands  in  the  Philippine  Islands  reserved  by 
Executive  order  for  naval  purposes.  (28  Op.  262.)  Mu- 
tatis mutandis,  everjiihing  there  said  is  entirely  pertinent 
and  controlling  here ;  for  the  legislation  of  Congress  relat- 
ing to  public  lands  in  Porto  Rico  is  from  the  viewpoint  of 
the  present  problem  in  nowise  to  be  distinguished  from 
that  relating  to  the  public  lands  in  the  Philippines.  And 
I  adhere  to  that  opinion.    (See  also  16  Op.  124.)" 

There  can  be  no  question  under  the  authorities  cited  that 
such  transfers  of  real  and  personal  property  can  be  made, 
provided  the  transaction  does  not  involve  a  change  of  title 
in  praesenti  or  in  futuro. 

In  conclusion  and  answering  your  question  specifically, 
you  are  advised  that  there  is  no  legal  objection  to  the  mere 
transfer  from  one  bureau  or  department  of  the  Govern- 
ment to  another  department  of  real  or  personal  property 
no  longer  needed  for  the  purposes  for  which  it  was  appro- 
priated ;  that  such  a  transfer  is  not  a  sale  and  is  not  open 
to  the  objection  that  public  property  can  not  be  disposed 
of  without  the  authority  of  Congress. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  President. 
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PUBLICATION    OF    LISTS    OF    DRAFT    DESERTERS. 

There  Is  no  legral  objection  to  the  form  or  substance  of  the  pro- 
posed heading  to  be  prefixed  to  the  lists  intended  for  publication 
which  contain  the  names  of  persons  who  were,  according  to  the 
public  draft  records,  classified  and  reported  by  the  draft  authori- 
ties as  deserters. 

No  liability  would  attach  to  the  United  States  in  publishing  such 
lists;  and  the  proposed  publication  being  within  the  scope  of  the 
authority  of  the  Secretary  of  War  in  administering  the  military 
law,  based  on  public  records  made  in  the  course  of  oflJcial  duty, 
is  privileged  and  no  liability  would  attach  to  the  Secretary  of 
War,  his  subordinates,  or  the  former  selective  draft  officials. 

Department  of  Justice, 

April  26,  1921. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  24th  ultimo,  stating  that  it  is  proposed  to 
publish  a  form  containing  the  names  of  persons  who  were, 
according  to  the  public  draft  records,  classified  and  re- 
ported by  the  draft  authorities  as  deserters,  and  requesting 
my  opinion  in  regard  to  those  names  correctly,  and  also 
to  those  incorrectly,  borne  upon  such  lists  as  deserters,  upon 
the  following  proposition : 

"  {a)  Is  there  any  legal  objection  to  the  form  or  substance 
of  the  heading  proposed  to  be  prefixed  to  each  of  the  lists 
it  is  designed  to  publish  ? 

"(&)  Under  what  circumstances,  if  at  all,  could  legal 
liability  attach  to  either  the  United  States,  the  Secretary 
of  War,  The  Adjutant  General,  any  other  official  or  officer 
of  the  War  Department,  or  former  officials  of  the  selective 
draft  concerned  in  the  preparation  or  publication  of  such 
lists,  or  who  has  furnished  information  upon  which  any 
such  list  is  based  ?  " 

The  heading  which  it  is  proposed  to  prefix  to  the  publi- 
cation merely  states  the  result  ascertained  by  the  draft 
authorities.  The  draft  boards  were  appointed  under  regu- 
lations promulgated  by  the  President  in  pursuance  of  the 
Act  of  Congress  approved  May  18,  1917  (40  Stat.  76), 
which  regulations  have  been  held  valid  and  have  the  force 
of  law.  {Selective  Draft  Law  Cases,  245  U.  S.  366,  389; 
FranJce  v.  Murray,  248  Fed.  865.)  All  records  required  by 
the  selective  service  rules  and  regulations  in  connection 
with  the  registration,  examination,  and  mobilization  of 
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re^strants  under  the  Draft  Act  (40  Stat.  76),  as  well  as 
the  regulations,  are  public  records,  with  the  exception  of 
the  answer  of  any  registrant  concerning  the  condition  of 
liis  health,  mental  or  physical,  under  the  heading  "  Physi- 
cal fitness  "  in  the  questionnaire,  and  other  evidence  and 
record  upon  the  same  subject,  aiid  the  answers  under  the 
licad  of  "  Dei^ndency,"  which  are  made  confidential, 
(Rules  11  and  12,  S.  S.  Reg.) 

The  draft  boards  possessed  exclusive  power,  subject  only 
to  review  by  the  President,  to  determine  the  status  of  a 
registrant  {Angelus  v.  Sullivan^  246  Fed.  54;  Franke  v. 
Murray^  248  Fed.  865)  and  made  record  thereof.  There- 
fore the  statement  which  it  is  proposed  to  publish  of  the 
L'Jassification  and  report  is  the  contents  of  a  public  record 
•vhich,  under  rule  11  of  the  regulations,  was  open  to  public 
nspection,  made  by  the  draft  boards  in  the  exercise  of  their 
official  duty,  and  contains  no  direct  charge. 

With  respect  to  the  question  as  to  whether  any  liability 
vould  attach  to  the  United  States,  the  officials  of  the  War 
Department,  or  the  officials  concerned  with  the  selective 
Iraft  in  the  event  of  the  publication  of  such  notice,  it  is 
dear  that  an  action  against  the  United  States  sounding 
n  tort  is  not  maintainable  in  any  court.  {Bighy  v.  United 
States,  188  U.  S.  400 ;  Hill  v.  United  States,  149  U.  S.  593.) 

As  to  the  liability  of  the  various  officials  mentioned,  it 
s  deemed  pertinent  to  quote  the  following  from  the  opinion 
)f  Chief  Justice  Marshall  in  the  case  of  Marhury  v.  Mcidi- 
^on,  1  Cranch  (U.  S.),  137,  165: 

"  By  the  Constitution  of  the  United  States,  the  President 
s  invested  with  certain  important  political  powers,  in  the 
exercise  of  which  he  is  to  use  his  own  discretion,  and  is 
accountable  only  to  his  country  in  his  political  character, 
and  to  his  own  conscience.  To  aid  him  in  the  performance 
of  these  duties,  he  is  authorized  to  appoint  certain  officers, 
who  act  by  his  authority,  and  in  conformity  with  his  orders. 
In  such  cases,  their  acts  are  his  acts;  and  *  *  *  there 
exists  and  can  exist  no  power  to  control  that  discretion. 
The  subjects  are  political.  They  respect  the  nation,  not 
individual  rights;  and  being  intrusted  to  the  Executive, 
he  decision  of  the  Executive  is  conclusive.  ♦  ♦  ♦  The 
lets  of  such  an  officer,  as  an  officer,  can  never  be  exam- 
nable  by  the  courts." 
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Under  the  Act  of  May  18,  1917,  public  resolutions 
amendments  thereof,  the  administration  of  the  draf(> 
placed  solely  in*  the  President,  and  acting  througlm 
Secretary  of  War  the  President  prescribed  the  sele^ 
service  rules  and  regulations  which  were  enforced  thn 
the  Secretary  of  War,  his  subordinates,  and  the 
boards.    Those  regulations  provide  that  a  person  indix 
into  the  military  service  who  fails  to  report  for  mill 
duty,  or  who  fails  to  entrain,  or  who  absents  himself 
entrainment  for  a  mobilization  camp,  or  otherwise  reC 
or  neglects  to  proceed  to  the  camp  as  ordered,  is  a  des^  -    -^^J 
and  subject  to  punishment  by  court-martial.     (Sec. 
S.  S.  Reg.)     A  registrant  having  been  given  a  status 
deserter  by  the  draft  board  becomes  amenable  to  mill 
law,  which  falls  solely  within  the  jurisdiction  of  the 
Department,  and  it  is  the  duty  of  the  Secretary  of  Wa.- 
apprehend  and  proceed  by  court-martial  as  require 
section  6  of  the  Act  of  May  18, 1917. 

As  a  means  of  apprehending  deserters.  Army  Regula 
No.  118  provides  that  when  a  soldier  deserts  the  comm^ 
ing  officer  will  cause  copies  of  the  descriptive  lists  of 
deseiter  to  be  at  once  prepared  and  sent  to  such  mars] 
sheriffs,  and  police  officers  as  may  be  deemed  proper ; 
to  the  officer  in  charge  of  any  near-by  recruiting  stat 
who  will  distribute  them  to  the  best  advantage  am- 
civil  officers.     Furthermore,  recommendations  dated 
10,  1908,  approved  by  the  Secretary  of  War,  July  16,  II 
which  have  the  force  and  effect  of  the  Army  regulati< 
provide  for  a  systematic  and  comprehensive  plan  of  ad^ 
tising  for  and  endeavoring  to  apprehend  deserters  fi 
the  Army  by  preparation  and  distribution  of  a  circi 
description  of  each  deserter  and  containing  a  half-1 
reproduction  of  his  identification  photograph.    Thus  ii 
clear  that  as  registrants  classified  under  the   Select 
Service  Acts  and  regulations  made  in  pursuance  thereoj 
deserters  are  amenable  to  military  law,  the  Army 
tions  are  applicable.  ^  p 

In  the  case  of  De  Aimaud  v.  Ainsworth^  24  App.  D.  ~ 

180,  the  court  stated : 

"  The  Secretary  of  War  is  the  regularly  constituted  or| 
of  the  President  for  the  administration  of  the 
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Establishment  of  the  Nation ;  and  rules  and  orders  publicly 
promulgated  through  him  must  be  received  as  those  of  the 
Executive,  and,  as  such,  be  binding  upon  all  within  the 
sphere  of  his  legal  and  constitutional  authority.  United 
States  V.  Eliason,  16  Pet.  291, 302, 10  L.  ed.  968,  973.  And, 
as  it  is  impossible  for  a  single  individual  to  perform  in 
person  all  the  various  duties  assigned  to  the  particular 
department  of  which  he  is  head,  he  must  of  necessity,  under 
proper  orders  and  regulations,  perform  the  larger  portion 
of  such  duties  through  the  agencies  of  the  heads  of  bureaus 
and  divisions  of  his  department.  But  the  work  when  done 
is,  in  contemplation  of  law,  the  work  of  the  department, 
and  is  entitled  to  all  the  privilege  and  protection  that 
would  attach  to  it  if  done  by  the  Secretary  in  person." 

The  selective  draft  officials  having  been  appointed  by 
authority  of  the  President,  the  acts  performed  by  them  in 
connection  with  the  draft,  as  well  as  the  acts  of  the  subordi- 
nates of  the  War  Department  in  relation  to  the  same  sub- 
ject matter,  were  the  acts  of  the  Executive,  and  it  must  be 
presumed^  and  no  doubt  is  the  fact,  that  the  information 
furnished  by  such  selective  draft  officials  was  obtained 
while  engaged  in  an  official  capacity. 

Absolute  privilege  extends  to  the  acts  and  proceedings  of 
the  executive  department,  whether  of  the  General  Govern- 
ment of  the  country  or  of  the  States.  (Bigelow  on  Torts, 
7th  Ed.,  p.  169.)  This  holding  is  supported  by  the  case  of 
Spalding  v.  Vila^^  161  U.  S.  483,  498,  in  which  the  privilege 
accorded  as  a  necessary  protection  is  thus  summed  up : 

"  We  are  of  opinion  that  the  same  general  considerations 
of  public  policy  and  convenience  which  demand  for  judges 
of  courts  of  superior  jurisdiction  immunity  from  civil 
suits  for  damages  arising  from  acts  done  by  them  in  the 
course  of  the  performance  of  their  judicial  functions,  apply 
to  a  large  extent  to  official  communications  made  by  heads 
of  Executive  Departments  when  engaged  in  the  discharge 
of  duties  imposed  upon  them  by  law.  The  interests  of  the 
people  require  that  due  protection  be  accorded  to  them  in 
respect  of  their  official  acts.  As  in  the  case  of  a  judicial 
officer,  we  recognize  a  distinction  between  action  taken  by 
the  head  of  a  Department  in  reference  to  matters  which  are 
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manifctitly  or  palpably  beyond  his  authority,  and  action 
havhig  more  or  less  connection  with  the  general  mattera 
committed  by  law  to  his  control  or  supervision.  Whatever 
diflBculty  may  arise  in  applying  these  principles  to  particu- 
lar casfs,  in  which  the  rights  of  the  citizen  may  have  been 
materially  impaired  by  the  inconsiderate  or  wrongful  action 
of  the  head  of  a  Department,  it  is  clear — and  the  present 
case  requires  nothing  more  to  be  determined — that  he  can 
not  be  held  liable  to  a  civil  suit  for  damages  on  account  of 
official  communications  made  by  him  pursuant  to  an  act  of 
Congress,  and  in  respect  of  matters  within  his  authority, 
by  reason  of  any  personal  motive  that  might  be  alleged  to 
have  prompted  his  action;  for,  personal  motives  can  not  be 
imputed  to  duly  authorized  official  conduct.  In  exercising 
the  functions  of  his  office,  the  head  of  an  Executive  Depart- 
ment, keeping  within  the  limits  of  his  authority,  should  not 
be  under  an  apprehension  that  the  motives  that  control  his 
official  conduct  may,  at  any  time,  become  the  subject  of 
inquiry  in  a  civil  suit  for  damages.  It  would  seriously 
cripple  the  proper  and  effective  administration  of  public 
affairs  as  entrusted  to  the  executive  branch  of  the  Govern- 
ment, if  he  were  subjected  to  any  such  restraint.  He  may 
have  legal  authority  to  act,  but  he  may  have  such  large 
discretion  in  the  premises  that  it  will  not  always  be  his 
absolute  duty  to  exercise  the  authority  with  which  he  is 
invested.  But  if  he  acts,  having  authority,  his  conduct 
can  not  be  made  the  foundation  of  a  suit  against  him  per- 
sonally for  damages,  even  if  the  circumstances  show  that 
he  is  not  disagreeably  impressed  by  the  fact  that  his  action 
injuriously  affects  the  claims  of  particular  individuals." 

In  the  English  case  of  Grant  v.  Secretary  of  State  for 
India  (vol.  2,  Law  Reports,  Common  Pleas  Div.,  p.  461) 
it  is  stated: 

" '  In  great  questions  of  policy,  we  can  not  argue  fi'om 
the  nature  of  private  agreements.'  *  ♦  ♦  '  Great  incon- 
veniences would  result  from  considering  a  governor  or 
commander  as  personally  responsible.'  *  *  *  '  No  man 
would  accept  of  any  office  of  trust  under  Government  upon 
such  conditions ;  and,  indeed,  it  has  frequently  been  deter- 
mined that  no  individual  is  answerable  for  any  engage- 
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ments  which  he  enters  into  on  their  behalf.  There  is  no 
doubt  that  the  Crown  will  do  ample  justice  to  the  plaintiff's 
demands,  if  they  be  well  founded.'  ♦  ♦  *  That,  on 
principles  of  public  policy,  an  action  will  not  lie  against 
persons  acting  in  a  public  character  and  situation  which 
from  their  very  nature  would  expose  them  to  an  infinite 
multiplicity  of  actions,  that  is,  to  actions  at  the  instance 
of  any  person  wlio  might  suppose  himself  aggrieved ;  and, 
though  it  is  to  be  presumed  that  actions  improperly  brought 
will  fail,  and  it  may  be  said  that  actions  properly  brought 
should  succeed,  yet  the  very  liability  to  an  unlimited  multi- 
plicity of  suits  would  in  all  probability  prevent  any  proper 
or  prudent  person  from  accepting  a  public  situation  at  the 
hazard  of  such  peril  to  himself." 

"  The  great  underlying  principle  upon  which  the  doctrine 
►f  privileged  communications  rests  is  public  policy.  This 
s  more  especially  the  case  with  absolute  privilege,  where 
he  interests  and  the  necessities  of  society  require  that  the 
ime  and  occasion  of  the  publication  or  utterance,  even 
hough  it  be  both  false  and  malicious,  shall  protect  the 
3ef amer  from  all  liability  to  prosecution  for  the  sake  of 

.he  public  good."  (Newell  on  Slander  and  Libel,  3d  ed., 
o.  477.) 

It  is  of  the  utmost  importance  from  a  public  viewpoint 
that  men  classed  as  deserters  under  the  Draft  Act  be  appre- 
hended in  order  to  demand  respect  for  the  law,  especially 
in  times  of  an  emergency,  and  also  as  to  the  consequent 
effect  it  would  have  in  the  event  of  a  similar  emergency 
arising.  The  Secretary  of  War,  therefore,  acting  for  the 
President  in  the  administration  of  the  Military  Establish- 
ment is  within  his  authority  in  taking  such  steps  as  may 
be  deemed  necessary  to  bring  about  the  apprehension  of 
those  amenable  to  military  law.  The  proposed  publication 
would  therefore  be  privileged. 

You  state  that  although  every  precaution  has  been  taken 
to  guard  against  errors,  it  may  be  found  that  some  names 
have  been  incorrectly  listed.  However,  if  this  situation 
should  arise,  it  is  my  view  that  the  nature  of  the  publication 
proposed  being  a  privileged  communication  would  afford 
protection. 
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In  view  of  tlie  foregoing  I  am  therefore  of  the  opinion 
that— 

{a)  There  is  no  legal  objection  to  the  form  or  substance 
of  the  proposed  heading  to  be  prefixed  to  the  lists ; 

(6)  That  no  liability  would  attach  to  the  United  States; 
and 

That  the  proposed  publication  being  within  the  scoi>e  of 
the  authority  of  the  Secretary  of  War  in  administering 
the  military  law,  based  on  public  records  made  in  the 
course  of  official  duty,  is  privileged  and  no  liability  would 
attach  to  the  Secretary  of  War,  his  subordinates,  or  the 
former  selective  draft  officials. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  War. 


DIFFERENTIAL  TAX  ON  DISTILLED  SPIRITS. 

The  Government  looks  only  to  the  distiller  for  the  collection  of  the 
so-called  differential  tax  levied  on  distiUed  spirits  under  section 
GOO  (a)  of  the  Revenue  A<t  of  1918  (40  Stat.  1105),  and  such  tax 
can  not  be  asserted  against  the  distiller  if  the  distiUed  spirits 
were  actually  withdrawn  for  nonbeverage  purposes. 

Where,  however,  distillefl  spirits  are  withdrawn  for  nonbeverage 
purposes  and  are  subsequently  diverted  to  l)everage  purposes  with 
the  knowledge  or  connivance  of  the  distiller,  the  distiller  is  liable 
for  the  so-called  differential  tax  if  there  is  shown  to  l>e  a  reason- 
able presumption  of  knowledge  on  his  part  that  such  distilled 
spirits  would  be  diverted  to  other  tlian  nonbeverage  purposes  by 
those  coming  into  possession  of  them. 

Department  or  Justice, 

May  5, 1921. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  February  24,  1921,  requesting  my  opinion  as  to 
whether  the  so-called  differential  tax  on  distilled  spirits 
may  be  asserted  in  any  of  the  following  cases,  and,  if  so, 
against  whom : 

"  1.  When  the  liquor  is  stolen  while  in  transit  from  the 
distiller  or  qualified  dealer  to  the  vendee  without  fault  or 
connivance  of  either  vendor  or  vendee. 

**  2.  When  the  liquor  is  destroyed  because  of  fire  or  other 
«ccideiit  while  being  so  transported. 
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"  3.  When  tlie  liquor  is  stolen  from  the  premises  of  such 
permit  holders  as  users  and  dealers,  without  their  knowl- 
edge or  connivance. 

"  4.  When  the  liquor  is  lost  by  tire  or  other  accident  while 
stored  on  the  premises  of  such  permit  holders. 

"5.  When  liquor  is  illegally  diverted  to  beverage  uses 
with  the  knowledge  or  connivance  of  the  vendor  or  vendee 
in  the  case  of  thefts  in  transit,  or  with  the  knowledge  or 
connivance  of  permit  holders  such  as  users  or  dealers  after 
being  received  at  such  premises." 

The  so-called  differential  tax  on  distilled  spirits  amoimts 
to  $4.20  per  proof  gallon,  and  represents  the  difference  be- 
tween the  beverage  rate  of  $6.40  and  the  nonbeverage  rate 
of  $2.20  per  proof  gallon,  levied  under  the  Revenue  Act  of 
1918.     (40  Stat.  1057,  1105.) 

Section  600  (a)  of  the  Act  of  1918  provides — 

"  That  there  shall  be  levied  and  collected  on  all  distilled 
spirits  now  in  bond  or  that  have  been  or  that  may  be  here- 
after produced  in  or  imported  into  the  United  States,  ex- 
cept such  distilled  spirits  as  are  subject  to  the  tax  provided 
in  section  604,  in  lieu  of  the  internal-revenue  taxes  now  im- 
posed thereon  by  law,  a  tax  of  $2.20  (or,  if  withdrawn  for 
beverage  purposes  or  for  use  in  the  manufacture  or  pro- 
duction of  any  article  used  or  intended  for  use  as  a  bev- 
erage, a  tax  of  $6.40)  on  each  proof  gallon,  or  wine  gallon 
when  below  proof,  and  a  proportionate  tax  at  a  like  rate 
on  all  fractional  parts  of  such  proof  or  wine  gallon,  to  be 
paid  by  the  distiller  or  importer  when  withdrawn,  and  col- 
lected under  the  provisions  of  existing  law."  (40  Stat. 
1105.) 

The  tax  provided  by  section  604  referred  to  is  a  floor  tax 
levied  in  certain  instances  upon  distilled  spirits  on  which 
the  internal-revenue  tax  has  been  paid,  so  that  said  section 
604  has  no  direct  bearing  on  the  question  in  point. 

Section  85  of  Title  II  of  the  National  Prohibition  Act 
(41  Stat.  317)  repeals  all  provisions  of  law  that  are  incon- 
sistent with  such  Act  to  the  extent  only  of  such  inconsist- 
ency. There  being  nothing  in  section  600  (a)  of  the  Act 
of  1918  which  is  inconsistent  with  section  35  of  Title  II  of 
the  National  Prohibition  Act,  nothing  therein  is  repealed 
thereby. 
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No  provision  is  contained  in  said  section  35  for  the  col- 
lection of  a  differential  tax,  but  provision  is  made  for  the 
collection  of  a  double  tax  and  certain  additional  penalties 
from  persons  responsible  for  illegal  manufacture  or  sale 
of  liquor. 

Section  48  of  the  Act  of  August  27,  1894,  28  Stat.  509, 
56t3,  provides,  in  part — 

"That  the  tax  herein  imposed  shall  be  paid  by  the  dis- 
tiller of  the  spirits,  on  or  before  their  removal  from  the 
distillery  or  place  of  storage,  except  in  case  the  removal 
therefrom  without  payment  of  tax  is  authorized  by  law; 
and  (upon  spirits  lawfully  deposited  in  any  distillery  ware- 
house, or  other  bonded  warehouse,  established  under  in- 
ternal revenue  laws)  within  eight  years  from  the  date 
of  the  original  entry  for  deposit  in  any  distillery  ware- 
house, or  from  the  date  of  original  gauge  of  fruit  brandy 
deposited  in  special-bonded  warehouse,  except  in  case  of 
withdrawal  therefrom  without  payment  of  tax  as  author- 
ized by  law." 

The  above-quoted  section  48  repealed  that  portion  of 
section  3251  of  the  Revised  Statutes  which  provided  for  the 
payment  of  the  tax  on  liquor  "by  the  distiller,  owner  or 
person  having  possession  thereof  before  removal  from  the 
distillery  warehouse."' 

The  Act  of  1917,  section  300  (40  Stat.  308),  also  provided 
for  the  payment  of  the  tax  by  the  distiller  upon  with- 
drawal, and,  as  we  have  seen,  the  Act  of  1918  has  a  similar 
provision. 

Therefore,  in  answer  to  the  questions  propounded,  I  am 
of  tlie  opinion  that  the  Government  looks  only  to  the  dis- 
tiller for  the  collection  of  the  so-called  differential  tax, 
but  that  in  none  of  the  five  instances  cited  can  such  tax  be 
asserted  against  the  distiller  if  the  liquor  was  actually 
withdrawn  for  nonbeverage  purposes.  However,  in  cases 
where  the  distilled  spirits  are  withdrawn  for  nonbeverage 
purposes  and  are  subsequently  diverted  to  beverage  pur- 
poses with  the  knowledge  or  connivance  of  the  distiller,  it 
is  my  opinion  that  the  distiller  is  liable  for  the  so-called 
differential  tax  if  there  is  sliow  i  to  be  a  reasonable  pre- 
sumption of  knowledge  on  his  part  that  such  distilled 
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spirits  would  be  diverted  to  other  than  nonbeverage  pur- 
poses by  those  coming  into  possession  of  them. 
Respectfully, 

HARRY  M.  DAUGHERTY, 
To  the  Secretary  of  the  Treasury. 


ASSIGNMENT  OF  HYDUOKI.KCTUIC  POWER  PERMITS 
AFFECTING  NATIONAL  FOREST  LANDS. 

On  the  passage  of  the  Federal  Water  Power  Act  of  June  10,  1920 
(41  Stat.  1063).  the  authority  of  the  Secretary  of  Agriculture  to 
approve  transfers  or  assignments  of  water  power  permits  ceased 
and  determined,  and  a  lilce  authority  was  immediately  vested  in 
tlie  Federal  Power  Commission. 

Department  of  Justice, 

Matj  S,  1931. 

Sir:  T  am  in  receipt  of  your  letter  of  February  10, 1921, 
suggesting  a  reconsideration  of  the  informal  opinion  ex- 
pressed in  the  letter  of  this  Department  dated  September 
14,  1920,  in  relation  to  the  assignment  of  hydroelectric 
power  permits  aifecting  national  forest  lands.  This  De- 
partment then  expressed  the  opinion  that  the  authority  of 
the  Secretary  of  Agriculture  to  approve  transfers  of  such 
permits,  issued  under  the  Act  of  February  15, 1901  (31  Stat. 
790),  was  terminated  by  the  passage  of  the  Federal  Water 
Power  Act  of  June  10,  1920  (41  Stat.  10G3). 

The  facts,  as  shown  by  the  papers  then  submitted,  are 
that  your  Department  on  July  7,  1917,  issued  a  water- 
power  permit  to  the  Mount  Whitney  Power  and  P21ectric  Co. 
for  the  occupancy  and  use  of  certain  portions  of  the  Sequoia 
National  Forest,  Calif.  Recently,  the  permittee  disposed 
of  its  properties  to  the  Southern  California  Edison  Co., 
and  the  latter  company  then  requested  you  to  approve  an 
assignment  of  the  permit  to  it  under  the  terms  of  Article  IV 
thereof. 

You  now  state  that  while  you  have  no  purpose  to  ques- 
tion the  correctness  of  the  opinion  heretofore  given,  you 
are  resubmitting  the  matter  upon  the  urgent  represen- 
tations of  the  general  counsel  for  the  Southern  California 
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Edison  Co.;  and  you  have  transmitted  to  me  his  letter,  to- 
gether with  the  brief  prepared  by  him  upon  the  question 
involved. 

Inasmuch  as  any  final  opinion  of  this  Department  would. 
seem  to  also  be  of  interest  to  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission,  I  requested  a  submis- 
sion of  their  views,  respectively,  and  their  replies  are  now 
before  me. 

The  Act  of  1901,  supra^  under  which  the  permit  in  ques- 
tion was  originally  issued,  simply  authorized  the  Secretary 
of  the  Interior — 

"  under  general  regulations  to  be  fixed  by  him,  to  pemiit 
the  use  of  rights  of  way  through  the  public  lands,  forest 
and  other  reservations  of  the  United  States,  and  the 
Yosemite,  Sequoia,  and  General  Grant  national  parks, 
California,  for  electrical  plants,  poles,  and  lines  for  the 
generation  and  distribution  of  electrical  power,"     *     *     *, 

That  Act  fixed  no  period  for  the  duration  of  the  permits 
to  be  issued  under  it.  It  expressly  provided  that  any  per- 
mission granted  might  be  revoked  by  the  Secretary,  or  his 
successor,  "  in  his  discretion :"  and  declared  that  the  per- 
mission should  not  be  held  to  confer  "any  right,  or  ease- 
ment, or  interest  in,  to,  or  over  any  public  land,  reserva- 
tion, or  park."  The  Act  said  nothing  about  the  transfer  or 
assignment  of  permits,  but  left  that  and  numerous  other 
matters  to  be  provided  for  by  the  Secretary  in  the  general 
regulations  to  be  prescribed  by  him. 

The  dominant  idea  of  that  Act  seems  to  have  been  to 
permit  the  use  of  the  lands  of  the  United  States  for  the 
development  of  hydroelectric  power  and  the  other  pur- 
poses mentioned  by  private  capital  without  granting  any 
irrevocable  rights  in  the  nature  of  franchises  or  any  vested 
rights  in  the  lands  to  be  occupied.  Indeed,  taking  the 
language  used  in  its  natural  and  ordinary  meaning,  it 
would  seem  that  the  Act  provided  for  a  mere  occupancy  or 
tenancv  at  the  will  of  the  Government.  In  anv  event,  it 
would  seem  difficult  to  conceive  of  a  statute  couched  in 
terms  which  would  retain  a  larger  measure  of  public 
control. 

By  the  Act  of  February  1,  1905  (;^3  Stat.  Gt>8),  entitled 
"An  Act  providing  for  the  transfer  of  forest  reserves  from 
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he  Department  of  the  Interior  to  the  Department  of  Agri- 
ulture,"  it  was  declared: 

"  That  the  Secretary  of  the  Department  of  Agriculture 
hall,  from  and  after  the  passage  of  this  Act,  execute  or 
ause  to  be  executed  all  laws  affecting  public  lands  hereto- 
or  or  hereafter  reserved  " 

or  forestry  purposes, 

'  after  such  lands  have  been  so  reserved,  excepting  such 
aws  as  affect  the  surveying,  prospecting,  locating,  appro- 
priating, entering,  relinquishing,  reconveying,  certifying, 
>r  patenting  of  any  of  such  lands." 

By  conmion  consent  this  Act  was  understood  by  the 
Secretaries  of  both  Departments  as  transferring  to  the  Sec- 
retary of  Agriculture  full  authority  to  control  the  devel- 
opment of  hydroelectric  power  upon  lands  within  the  forest 
•eserves  and  to  issue  the  permits  for  such  projects.  The 
iuthority  granted  by  the  Act  of  1901  was  thus  divided. 
The  Secretary  of  the  Interior  continued  to  administer  the 
\ct  in  so  far  as  developments  or  proposed  developments 
iffected  public  lands  and  the  reservations  remaining  under 
lis  control,  and  the  Secretary  of  Agriculture  thereafter 
idministered  it  in  respect  to  the  forest  reservations.  Each 
Secretary  prescribed  regulations  and  issued  permits  accord- 
J^gily-  Neither  Secretary,  of  course,  had  any  authority 
)ver  the  development  of  hydroelectric  power  from  the 
•ivers  and  other  waters  of  the  United  States  in  regions 
vhere  there  were  no  public  lands  or  reservations  to  be 
iffected. 

It  is,  I  think,  proper  to  refer,  as  a  matter  of  public  his- 
tory, to  the  fact  that  the  Act  of  1901  was  never  satisfac- 
»ry  to  those  desiring  to  utilize  the  public  domain  for  the 
purpose  of  developing  water  power,  mainly  because  the 
«nure  of  the  possession  given  under  it  was  believed  to  l)e 
nsufficient  to  attract  capital  for  the  large  investments 
)ften  necessary.  In  any  event,  almost  from  the  time  of  its 
mactment  there  was  a  continual  agitation  for  further  legis- 
ation,  and  the  matter  was  much  considered  l>oth  in  and  out 
)f  Congress.  These  efforts  finally  resulted  in  the  Federal 
dVater  Power  Act  of  June  10,  1920,  supra. 
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The  comprehensive  character  of  this  Act  is  indicated  by 
its  title,  which  reads: 

"An  Act  to  create  a  Federal  Power  Commission ;  to  pro- 
vide for  the  improvement  of  navigation ;  the  development 
of  water  power;  the  use  of  the  public  lands  in  relation 
thereto,  and  to  repeal  section  18  of  the  River  and  Harbor 
Appropriation  Act,  approved  August  8, 1917,  and  for  other 
purposes."     (41  Stat.  1063.) 

This  Act  provides  a  complete  and  detailed  scheme  for 
the  development  and  operation  under  public  control  of  all 
the  water-power  resources  of  the  public  domain,  reserved 
and  unreserved,  and  of  all  the  navigable  rivers  under  the 
jurisdiction  of  the  United  States.  It  creates  a  new  body 
called  the  Federal  Power  Commission  and  places  in  its 
hands  authority  to  investigate  all  the  water-power  re- 
sources of  the  United  States  and  control  their  development 
in  so  far  as  the  Government  has  jurisdiction  either  by 
reason  of  ownership  of  lands  or  control  over  waters:  an<l 
it  expressly  repeals  "  all  Acts  or  parts  of  Acts  inconsistent 
with  this  Act."     (41  Stat.  1077.) 

It  seems  clear  that  it  was  the  purpose  of  Congress  to 
bring  under  this  Act  all  future  power  development  within 
the  jurisdiction  of  the  United  States  and  to  concentrate  in 
the  hands  of  the  Federal  Power  Commission  all  the  admin- 
istrative authority  thereover  which  was  in  part  previously 
distributed  among  the  Secretaries  of  the  Interior,  Agricul- 
ture, and  War.  It  is  also  clear  that  no  further  original 
permits,  at  least,  were  thereafter  to  be  issued  by  the  Secre- 
taries. It  is  believed  that  practically  all  the  permits  issued 
by  them  are  limited  in  time;  and  when  they  expire  new 
licenses  will  be  issued  by  the  Commission  and  not  by  the 
Secretaries,  respectively.  It  is  therefore  evident  that  the 
intent  of  the  Act,  as  well  as  its  necessary  operation,  is  to 
ultimately  bring  under  the  new  law  and  under  the  control 
of  the  Federal  Power  Commission  all  existing  as  well  as 
all  future  developments. 

The  Federal  Water  Power  Act  further  shows  a  purpose 
to  hasten  this  result  by  providing,  in  section  23,  that  holders 
of  old  permits  may  voluntarily  surrender  the  same  and  re- 
ceive from  the  Commission  new  licenses  under  the  new  Act 
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The  latter  Act  contains  an  express  provision  for  the 
transfer  or  assignment  of  licenses.  This  provision  is  con- 
tained in  section  8,  which  reads : 

"That  no  voluntary  transfer  of  any  license,  or  of  the 
rights  thereunder  granted,  shall  be  made  without  the  writ- 
ten approval  of  the  commission;  and  any  successor  or 
assign  of  the  rights  of  such  licensee,  whether  by  voluntary 
transfer,  judicial  sale,  foreclosure  sale,  or  otherwise,  shall 
be  subject  to  all  the  conditions  of  the  license  imder  which 
such  rights  are  held  by  such  licensee  and  also  subject  to  all 
the  provisions  and  conditions  of  this  Act  to  the  same  ex- 
tent as  though  such  successor  or  assign  were  the  original 
licensee  hereunder:  Provided^  That  a  mortgage  or  trust 
deed  or  judicial  sales  made  thereunder  or  under  tax  sales 
shall  not  be  deemed  voluntary  transfers  within  the  mean- 
ing of  this  section."     (41  Stat.  1068.) 

The  language  of  the  first  three  lines  of  this  section  is 
certainly  broad  enough  to  include  the  old  permits,  but  is 
not,  perhaps,  in  itself  conclusive.  The  clause  immediately 
following,  however,  clearly  embraces  permits  or  licenses 
issued  under  former  laws;  for  it  is  obvious  that  licenses 
originally  issued  under  the  new  Act  would  be  subject,  after 
assignment  as  well  as  before,  "  to  all  the  provisions  and 
conditions  of  this  Act  to  the  same  extent  as  though  such 
successor  or  assign  were  the  original  licensee  hereunder." 
This  language  is  obviously  without  any  force  or  effect 
whatever  unless  it  applies  to  licenses  or  permits  issued 
under  the  former  laws.  I  am  therefore  of  the  opinion  that 
the  eighth  section  invests  the  Federal  Power  Commission 
with  authority  to  approve  transfers  or  assignments  of  the 
old  outstanding  licenses;  and  it  follows,  of  course,  in  view 
of  the  repealing  clause,  that  the  authority  of  the  Secretaries 
in  that  behalf  then  ceased  and  determined, 
s  It  seems  to  be  thought,  however,  that  the  power  of  the 
Secretaries  to  approve  transfers  of  the  old  permits  was  pre- 
served by  the  saving  clause,  embodied  in  section  23  of  the 
new  Act.    That  section  reads,  in  part,  as  follows: 

"That  the  provisions  of  this  Act  shall  not  be  construed 
as  affecting  any  permit  or  valid  existing  right  of  way  here- 
tofore granted,  or  as  confirming  or  otherwise  affecting  any 
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claim,  or  as  affecting  any  authority  heretofore  given  pur- 
suant to  law,  but  any  person,  association,  corporation, 
State,  or  municipality,  holding  or  possessing  such  permit, 
right  of  way,  or  authority  may  apply  for  a  license  here- 
under, and  upon  such  application  the  commission  may  issue 
to  any  such  applicant  a  license  in  accordance  with  the  pro- 
visions of  this  Act,  and  in  such  case  the  i)rovisions  of  this 
Act  shall  apply  to  such  applicant  as  a  licensee  here- 
under:"   *     *     *.     (41  Stat.  1075.) 

I  find  nothing  in  this  language  indicating  an  intent  to 
preserve  any  power  or  authority  in  the  Secretaries.  The 
things  which  it  declares  are  not  to  be  affected  by  the  new 
Act  are  "permits,"  "valid  existing  rights  of  way,"  and 
"  authority  heretofore  given  pursuant  to  law  "—obviously 
meaning  by  the  latter  expression  authority  granted  by  the 
Secretary  in  accordance  with  law  and  not  authority  vested 
in  him  hy  law.  It  does  not  affect  a  permit  or  any  right  or 
authority  under  it  to  transfer  from  the  Secretary  to  the 
Commission  the  autliority  to  pass  upon  an  assignment 
thereof.  It  is  to  be  presumed  that  the  Commission  will 
exercise  that  authority  in  the  same  way,  in  the  same  spirit, 
and  with  the  same  regard  for  existing  rights  and  equities 
as  would  the  Secretary. 

The  main  purpose  of  the  saving  clause,  as  it  seems  to  me, 
was  to  prevent  any  implication  that  the  old  permittees 
were  immediately  and  by  force  of  the  new  Act  itself  to 
become  subject  to  all  its  provisions  and  conditions  without 
regard  to  their  wishes.  This  is  borne  out  by  the  clause 
immediately  following,  which  provides  for  voluntary  sur- 
render of  the  old  permits  and  the  i-eceipt  from  the  Com- 
mission of  permits  under  the  new  Act.  A  further  purpose 
may  also  be  served  by  the  saving  clause,  namely,  to  limit 
the  provision  in  section  8  which  declares  that  on  the  ap- 
proval of  an  assignment  by  the  Commission  the  successor 
or  assign  shall  be  "subject  to  all  the  provisions  and  condi- 
tions of  this  Act,"  etc. ;  that  is  to  say,  if  some  of  the  provi- 
sions and  conditions  of  the  new  Act  are  inconsistent  with 
the  terms  and  conditions  of  an  existing  permit,  or  would 
work  hardship  or  inequitable  results,  then  they  are  not  to 
apply,  but  the  old  terms  and  conditions  are  to  remain  in 
force  unaffected  by  the  new  Act.     This  construction,  it 
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s^ems  to  me,  gives  full  effect  to  the  saving  clause  without 
rendering  wholly  meaningless  any  of  the  language  in  sec- 
:.ion  8  declaring  generally  the  effect  of  assignments  ap- 
proved by  the  Comtnission. 

Answering,  therefore,  the  specific  question  submitted,  1 
advise  you  that  on  the  passage  of  the  Federal  Water  Power 
Act  the  authority  of  the  Secretary  of  Agriculture  to  ap- 
prove transfer's  or  assignments  of  water  power  permits 
ceased  and  determined,  and  a  like  authority  was  immedi- 
ately vested  in  the  Federal  Power  Commission. 

It  will  be  tioted  that  this  conclusion  has  been  reached 
without  relying  upon  the  position  taken  in  the  informal 
opinion  to  the  effect  that  the  readjustment  of  conditions 
provided  for  by  the  regulations  of  the  Secretary  of  Agri- 
culture upon  assignment,  and  the  embodiment  thereof  in  a 
new  document,  was  in  effect  the  issuance  of  a  new  permit 
instead  of  the  mere  transfer  or  assignment  of  an  old  one. 

Very  respectfully, 

HARRY  M.  DAUGHERTY. 
To  the  Secretary  of  Agriculture. 


BENEFICIARIES   OF   WAR    RISK   INSURANCE   INJURED   ON 
FEDERAL  CONTROLLED  RAILROADS. 

The  UabiUty  incurred  by  a  railroad  under  Government  control  for 
an  injury  or  death  is  a  liability  of  the  United  States  and  not  a 
Hability  of  "  some  person  other  than  the  United  States,"  within 
the  language  of  section  313  of  the  War  Risk  Insurance  Act»  and 
hence  the  Director  of  the  Bureau  of  War  Risk  Insurance,  in 
making  an  award  to  u  person  entitled  to  comi)ensation  under  the 
provisions  of  the  War  Risk  Insurance  Act  who  has  been  injured 
on  a  railroad  under  Federal  control,  may  not  require,  as  a  condi- 
tion of  the  award  of  compensation,  such  i)erson  to  assign  to  the 
UnUed  States  any  right  of  action  he  may  have  to  enforce  such 
liabUity  or  require  such  person  to  prosecute  said  action  in  his  own 
name. 

The  Attorney  General  declines  to  express  an  opinion  upon  the  ques- 
tion propounded  by  the  Set  ret  a  it  of  the  Treasury  as  to  whether 
a  person,  who  has  been  injured  on  a  railroad  under  Federal  con- 
trol and  who  has  received  comi>ensation  under  the  terms  of  the 
War  Risk   Insurance   Act,    is   barred   from   maintaining   a   suit 
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brcMiglit  aK»i»«t  a  railroad  corporation  or  the  Director  General  of 
Rfiilnmds,  hi'cause  the  question  is  not  one  arising:  in  the  adminis- 
tration of  tlie  Treasury  Department. 

Department  of  Justice, 

May  4,  ^9^21. 

Sir  :  This  will  acknowledge  receipt  of  your  letter  of  Feb- 
ruary 9,  1921,  requesting  my  opinion  upon  the  following 
propositions : 

"  1.  Has  the  Bureau  of  War  Kisk  Insurance  the  right,  or 
is  it  the  duty  of  the  Director  of  the  Bureau  of  War  Risk 
Insurance,  in  making  an  award  to  a  person  entitled  to  com- 
pensation under  the  provisions  of  the  War  Risk  Insur- 
ance Act  who  has  been  injured  on  a  Federal  controlled 
and  operated  railroad  to  require  as  a  condition  of  the 
aw^ard  of  comi^ensation  such  person  to  prosecute  his  cause 
of  action,  if  any,  in  his  own  name  against  the  Director 
General  of  Railroads,  United  States  Railroad  Administra- 
tion, or  the  corporation  upon  whose  line  the  injury  oc- 
curred, or  to  require  such  person  to  assign  to  the  United 
States  any  right  of  action  such  person  may  have,  if  any, 
so  as  to  enforce  a  claim  for  liability  against  the  Director 
General  of  Railroads  or  the  railroad  corporation? 

"2.  Is  a  person  injured  under  conditions  described  in  the 
first  question,  or  his  widow  or  other  person  to  whom  the 
cause  of  action  accrued  in  the  event  of  his  death,  barred 
from  maintaining  a  suit  brought  against  a  railroad  corpo- 
ration or  the  Director  General  of  Railroads,  either  or  both, 
if  the  injured  person  or  such  other  person  has  applied  for 
and  received  compensation  under  the  terms  of  the  War 
Risk  Insurance  Act?" 

Section  313  of  the  War  Risk  Insurance  Act  as  amended 
(40  Stat.  613)  provides: 

"(1)  Tliat  if  an  injury  or  death  for  which  compensation 
is  payable  under  this  article  is  caused  under  circumstances 
creating  a  legal  liability  upon  some  person  other  than  the 
United  States  or  the  enemy  to  pay  damages  therefor,  the 
director,  as  a  condition  to  payment  of  compensation  by  the 
United  States,  may  require  the  beneficiary  to  assign  to  the 
United  States  any  right  of  action  he  may  have  to  enforce 
such  liability  of  such  other  person,  or  if  it  appears  to  be 
for  the  best  interests  of  the  beneficiary  the  director  may  ro- 
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quire  him  to  prosecute  the  said  action  in  his  own  name, 
subject  to  regulations.  The  director  may  require  such 
assignment  or  prosecution  at  any  time  after  the  injury  or 
death,  and  the  failure  on  the  part  of  the  beneficiary  to  so 
assign  or  to  prosecute  said  cause  of  action  in  his  own  name 
within  a  reasonable  time,  to  be  fixed  by  the  director,  shall 
bar  any  right  to  compensation  on  account  of  the  same  in- 
jury or  death.  The  cause  of  action  so  assigned  to  the 
United  States  may  be  prosecuted  or  compromised  by  the 
director,  and  any  money  realized,  or  collected  thereon,  less 
the  reasonable  expenses  of  such  realization  or  collection, 
shall  be  placed  to  the  credit  of  the  military  and  naval  com- 
pensation appropriation.  If  the  amount  placed  to  the 
credit  of  such  appropriation  in  such  case  is  in  excess  of  the 
amount  of  the  award  of  compensation,  if  any,  such  excess 
shall  be  paid  to  the  beneficiary  after  any  compensation 
award  for  the  same  injury  or  death  is  made. 

"If  a  beneficiary  or  conditional  beneficiary  shall  have 
recovered,  as  a  result  of  a  suit  brought  by  him  or  on  his 
behalf,  or  as  a  result  of  a  settlement  made  by  him  or  on  his 
behalf,  any  money  or  other  property  in  satisfaction  of  the 
liability  of  such  other  person,  such  money  or  other  prop- 
erty so  recovered  shall  be  credited  upon  any  compensation 
payable,  or  which  may  become  payable,  to  such  beneficiary, 
or  conditional  beneficiary  by  the  United  States  on  account 
of  the  same  injury  or  death. 

"(2)  If  an  injury  or  death  for  which  compensation  may 
be  payable  under  this  article  is  caused  imder  circumstances 
creating  a  legal  liability  upon  some  person,  other  than  the 
United  States  or  the  enemy,  to  pay  damages  therefor,  then, 
in  order  to  preserve  the  right  of  action,  the  director  may 
require  the  conditional  beneficiary  at  any  time  after  the 
injury  or  death,  to  assign  such  right  of  action  to  the 
United  States,  or,  if  it  appears  to  be  for  the  best  interests 
of  such  conditional  beneficiary,  to  prosecute  the' said  cause 
of  action  in  his  own  name,  subject  to  regulations.  The 
failure  on  the  part  of  the  beneficiary  to  so  assign  or  to 
prosecute  the  said  cause  of  action  in  his  own  name  within 
a  reasonable  time,  to  be  fixed  by  the  director,  shall  bar  any 
right  to  compensation  on  account  of  the  same  injury  or 
death.    The  cause  of  action  so  assigned  may  be  prosecuted 
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or  compromised  by  the  director,  and  any  money  realized 
or  collected  thereon,  less  the  reasonable  expenses  of  such 
realization  or  collection,  shall  be  paid  to  such  beneficiary, 
and  be  credited  upon  any  future  compensation  which  may 
become  payable  to  such  beneficially  by  the  United  States 
on  account  of  the  same  injury  or  death. 

"(3)  The  bureau  shall  make  all  necessary  regulations 
for  carrying  out  the  purposes  of  this  section.  For  the  pur- 
poses of  computation  only  under  this  section  the  total 
amount  of  compensation  due  any  beneficiary  shall  be 
deemed  to  be  equivalent  to  a  lump  sum  equal  to  the  present 
value  of  all  future  payments  of  compensation  computed 
as  of  the  date  of  the  award  of  compensation  at  four  pep 
centum,  true  discount,  compounded  annually.  The  proba- 
bility of  the  beneficiary's  death  before  the  expiration  of  the 
period  during  which  he  is  entitled  to  compensation  shall  be 
determined  according  to  the  American  Experience  Table  of 
Mortality. 

"A  conditional  beneficiary  is  any  person  who  may  be- 
come entitled  to  compensation  \mder  this  article  on  or 
after  the  death  of  the  injured  person. 

"  Nothing  in  this  section  shall  be  construed  to  impose 
any  administrative  duties  upon  the  War  or  Navy  De- 
partments." 

From  the  language  of  this  section  it  appears  that  it  is 
applicable  only  to  those  cases  in  which  the  injury  or  death 
for  which  compensation  is  payable  is  caused  under  circum- 
stances creating  a  legal  liability  upon  some  person  other 
than  the  United  States  or  the  enemy.  It  therefore  becomes 
necessary  to  determine  whether  such  legal  liability  in- 
curred by  a  railroad  under  Government  control  is  a  liability 
of  the  United  States  or  of  some  other  person. 

By  virtue  of  the  power  granted  him  by  tlic  Act  of  August 
21),  191G  (39  Stat.  045),  the  President,  by  proclamation 
issued  December  26,  1917,  took  possession  and  assumed 
control  of  the  railroad  systems  of  the  United  States,  and 
this  possession  and  control  the  United  States  Supreme 
Court  has  held  was  complete  and  replaced  entirely  the 
previous  possession  and  conti'ol  of  the  private  ownership 
theretofore  existing.  {Northeim  Pacific  Railway  Com- 
pany v.  North  Dakota^  250  U.  S.  135.) 
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This  proclamation  provided  that  possession,  control, 
operation,  and  utilization  of  such  transportation  systems 
should  be  exercised  through  the  Director  General  of  Rail- 
roads, and  that  "  suits  may  be  brought  by  and  against  said 
carriers  and  judgments  rendered  as  hitherto  until  and  ex- 
cept so  far  as  said  Director  may,  by  general  or  special 
orders,  otherwise  determine." 

On  March  21, 1918  (40  Stat.  451),  Congress  enacted  the 
Federal  Control  Act,  by  virtue  of  which  all  the  earnings  of 
the  railroads  were  expressly  made  the  property  of  the  United 
States;  and  on  October  28,  1918,  the  Director  General,  in 
the  administration  of  Federal  control,  issued  his  General 
Order  No.  50,  in  which  he  recited  that  suits  were  being 
brought  against  the  carrier  corporations  on  matters  based 
on  causes  of  action  arising  under  Federal  control  for  which 
the  said  carrier  corporations  were  not  responsible,  and  di- 
rected that  actions,  including  claims  for  death  or  injury  to 
persons  arising  after  December  31,  1917,  and  growing  out 
of  the  possession,  use,  control,  or  operation  of  the  rail- 
roads by  the  Director  General,  and  which  but  for  Federal 
control  might  have  been  brought  against  the  carrier  com- 
pany, should  be  brought  against  the  Director  General. 

It  has  been  held  in  many  jurisdictions  that  such  actions 
as  above,  instituted  against  the  Director  General  of  Rail- 
roads, are  in  effect  suits  against  the  United  States,  and  that 
the  carrier  companies  are  not  liable. 
See: 

Pyllman  Co,  v.  Sweeney^  269  Fed.  764; 

Bryson  v.  Hines,  268  Fed.  290,  295 ; 

Mardis  v.  Hines,  267  Fed.  171 ; 

ErU  Railroad  Co.  v.  Caldwell,  264  Fed.  947; 

Blevins  v.  Hines,  264  Fed.  1005 ; 

Westbrook  v.  Director  General  of  Railroads^  263 
Fed.  211; 

Smith  v.  Bahcoch  cf'  Wilcox  Co.,  260  Fed.  679 ; 

Nash  V.  Southern  Pacific  Co.,  260  Fed.  280,  284; 

Hauhert  v.  Baltimore  <&  Ohio  Ry.  Co.,  259  Fed.  361; 

Rutherford  v.  Union  PaclfiG  Co.^  254  Fed.  880. 
The  Transportation  Act  of  1920  provides  that  actions 
which  accrued  during  Federal  control  and  which  were  pre- 
viously directed  to  be  brought  against  the  Director  Gen- 
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eral  are,  after  the  temiination  of  such  control,  to  be  brought 
against  an  agent  designated  by  the  President  for  that  pur- 
pose, and  judgments,  decrees,  and  awards  in  such  actions 
are  made  payable  out  of  a  revolving  fund  created  by  sec- 
tion 210  of  the  Act  and  appropriated  from  the  Treasury  of 
the  TTnited  States.     (41  Stat.  456,  468.) 

I  conclude  from  the  above  that  the  liability  incurred  by 
H  railroad  under  (iovernment  control  for  an  injury  or 
death  is  a  liability  of  the  United  States  and  not  a  liability 
of  "  some  i)erson  otlier  than  the  United  States,"  within  the 
language  of  section  813  of  the  War  Bisk  Insurance  Act, 
and  your  first  question  is  therefore  answered  in  the  nega- 
tive. 

Your  second  question  does  not  appear  to  me  to  present 
a  proper  matter  for  an  opinion  by  the  Attorney  General, 
since  it  is  not  one  arising  in  the  administration  of  your 
department,  but  rather  one  for  the  benefit  of  claimants; 
it  has  always  been  the  policy  of  the  Attorneys  General  to 
render  opinions  to  the  heads  of  executive  departments  only 
when  such  questions  relate  to  matters  calling  for  action  or 
decision  on  their  part. 

20  Opinions  of  Attorneys  General,  463,  279,  251,  608, 
723. 

21  Opinions  of  Attorneys  General,  201, 174. 

The  Secretary  of  the  Treasury  is  not  called  upon  to 
render  legal  advice  to  persons  claiming  compensation  under 
the  War  Risk  Insurance  Act,  or  for  injuries  caused  by 
operation  of  railroads  under  Federal  control,  and  for  these 
reasons  I  must  decline  to  answer  this  question. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  the  Treasury. 


TRANSFER  OF  REGISTERED  LIBERTY  LOAN  BONDS. 

Under  the  circumstaDces  herein  stated,  where  a  de&ult  Judgment 
was  rendered  in  the  Circuit  Ck)urt  of  Bergen  County,  New  Jersey, 
against  the  owner  of  certain  registered  Liberty  loan  bonds  and, 
pursuant  to  such  judgment,  the  bonds  were  sold  and  the  sale  ap- 
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proved  by  the  court,  the  Treasury  Department  should  transfer 
the  bonds  to  the  purchaser  without  an  assignment  from  the  regis- 
tered owner. 

Department  of  Justice,  . 

May  4, 19ei. 

Sir  :  I  beg  to  acknowledge  receipt  of  your  letter  of  Feb- 
ruary 25,  1921,  requesting  an  expression  of  my  opinion 
upon  the  question  whether  two  $100  bonds  of  the  fourth 
Liberty  loan,  registered  in  the  name  of  Eustachio  O.  Fer- 
raris, could  properly  be  transferred  without  an  assignment 
from  the  registered  owner  on  the  basis  of  certain  proceed- 
ings in  the  Circuit  Court  of  Bergen  County,  New  Jersey, 
in  a  case  entitled  Eugene  Fallot  v.  Eustachio  O.  Ferraris. 

From  the  papers  transmitted  with  your  letter  it  appears 
that  the  bonds  in  question  were  attached  at  the  suit  of  the 
plaintiff  in  the  above-entitled  action;  that  on  August  9, 

1920,  judgment  was  rendered  for  the  plaintiff  by  default ; 
that  pursuant  to  such  judgment  the  bonds  were  sold  to  the 
plaintiff  and  the  sale  approved  by  the  court  on  January  12, 

1921.  All  these  proceedings  were  had  in  compliance  with 
the  applicable  statutes  of  New  Jersey. 

The  Solicitor  of  the  Treasury  was  of  the  opinion  that  a 
statute  of  that  State  (Vol.  T,  Comp.  Stat.  p.  416,  sec.  18) 
gives  the  defendant  six  months  after  notice  to  him  of  the 
above  judgment,  or  three  years  after  its  rendition  in  case 
no  notice  thereof  is  given  him,  to  appear  and  defend  the 
action.  The  statute  referred  to  is  section  18  of  an  Act  of 
April  3,  1902,  entitled  "An  Act  respecting  the  Court  of 
Chancery  "  (P.  L.  1902,  ch.  158),  and  has  no  application  to 
actions  at  law.  The  right  of  the  defendant  in  an  attach- 
ment suit  against  whom  a  default  judgment  has  been 
rendered  to  come  in  and  defend  the  action  is  not  derived 
from  this  or  any  other  statute,  but  from  the  common  law. 

It  is  well  settled  under  the  New  Jersey  decisions  that 
after  the  expiration  of  the  term  at  which  judgment  was 
rendered  and  after  the  sale  of  the  property  attached  an  ap- 
plication to  open  the  judgment  comes  too  late.  {Walker  v. 
Anderson^  18  N.  J.  Law,  217;  Cooper  v.  Galhraith^  24  N.  J. 
Law,  219;  Weeks  v.  Weeks,  73  Atl.  1004.) 

Under  these  circumstances  I  am  of  the  opinion  that  the 
judgment  and  the  proceedings  thereunder  are  not  subject 
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to  direct  or  collateral  attack  in  any  forum  and  that  the 
proposed  transfer  should  be  made. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  the  Treasury. 


EFFECT  OF  TERMINATION   OF  THE  WAR   UPON   CERTAIN 
PROVISIONS  OF  THE  WAR  RISK  INSURANCE  ACT. 

Any  person  entering  the  active  service  within  five  years  after  the 
termination  of  the  war  may  apply  for  and  be  granted  term  insur- 
ance providing  he  applies  for  it  within  120  days  after  he  has 
entered  such  service.  But  in  order  to  retain  such  insurance  it 
must  be  converted  within  five  years  from  the  date  of  the  termina- 
tion of  the  war. 

Any  person  entering  the  active  service  after  the  expiration  of  five 
years  from  the  date  of  the  termination  of  the  war  may  not  apply 
for  nor  be  granted  war  risk  insurance. 

The  compensation  provisions  of  the  War  Risk  Insurance  Act  con- 
tinue in  effect  after  the  legal  establishment  of  peace,  so  that 
soldiers  suffering  Injury,  disease,  or  death  after  that  date  will 
be  protected  by  the  provisions  of  Article  III  of  the  Act 

Department  or  Justice, 

May  4,  1921. 

Sir  :  This  will  acknowledge  receipt  of  your  request  for 
an  answer  to  the  following  questions : 

"  1.  AVhen  peace  is  legally  established,  may  a  soldier 
thereafter  enlisting  in  the  active  service  apply  under  the 
provisions  of  the  War  Risk  Insurance  Act  for  yearly  re- 
newable term  insurance  within  120  days  after  his  entry  into 
the  service? 

"  2.  If  the  answer  to  the  foregoing  be  in  the  affirmative, 
may  a  soldier  who  enlists  after  five  years  after  the  legal 
establishment  of  peace  apply  for  war  risk  insurance  under 
the  provisions  of  the  War  Risk  Insurance  Act,  either  yearly 
renewable  term  insurance  or  for  United  States  Govern- 
ment life  insurance  (converted  insurance)  ? 

"3.  Do  the  compensation  provisions  of  the  War  Risk 
Insurance  Act  continue  in  effect  after  the  legal  establish- 
ment of  peace,  so  that  the  soldiers  suffering  injury,  disease, 
or  death  after  that  date  will  be  protected  by  the  pro- 
visions of  Article  III  of  the  Act?  " 


The  Secretary  of  the  Treasury.  63d 

Article  IV  of  the  War  Risk  Insurance  Act  as  amended 
provides  for  insurance,  section  400  thereof  (40  Stat  409) 
giving  to  persons  in  the  active  military  service  the  right  to 
receive  insurance  upon  application  to  the  Bureau  of  War 
Risk  Insurance  and  the  payment  of  premiums. 

Section  401  provides  that  the  insurance  must  be  applied 
for  within  120  days  after  enlistment  or  entry  into  active 
service  and  before  discharge  or  resignation.  No  limita- 
tion as  to  the  time  within  which  application  must  be  made 
appears  in  section  400  nor  is  there  any  limitation  in  sec- 
tion 401  as  to  the  time  within  which  enlistment  or  entry 
into  active  service  shall  be  had. 

Section  404  contains  the  only  provision  which  may  be 
said  to  limit  the  right  of  persons  in  the  active  service  to 
apply  for  or  the  power  of  the  bureau  to  grant  insurance 
in  accordance  with  the  terms  of  the  Act.  Section  404  (40 
Stat.  410)  reads  in  part  as  follows : 

"  That  during  the  period  of  war  and  thereafter  until  con- 
verted the  insurance  shall  be  term  insurance  for  successive 
terms  of  one  year  each.  Not  later  than  five  years  after  the 
date  of  the  termination  of  the  war  as  declared  by  procla- 
mation of  the  President  of  the  United  States,  the  term  in- 
surance shall  be  converted,  without  medical  examination, 
into  such  form  or  forms  of  insurance  as  may  be  prescribed 
by  regulations  and  as  the  insured  may  request." 

The  authority  of  the  bureau  to  issue  insurance  is  re- 
stricted to  the  issuance  of  term  insurance  for  successive 
terms  of  one  year  each.  Not  later  than  five  years  after  the 
termination  of  the  war  this  term  insurance  must  be  re- 
placed without  medical  examination  by  converted  in- 
surance. Therefore,  at  the  end  of  five  years  after  the  war  a 
term  insurance  which  has  not  been  converted  will  cease. 
Power  is  given  to  make  regulations  for  the  conversion  of 
term  insurance  into  ordinary  life,  endowment,  and  other 
forms  of  insurance.  But  there  is  no  authority  given  to 
issue  these  forms  of  insurance  except  by  conversion  from 
term  insurance.  Since  term  insurance  may  not  be  issued 
after  five  years  and  no  authority  is  given  to  issue  the  so- 
called  converted  insurance  except  to  replace  term  insur- 
ance, it  follows  that  at  the  end  of  five  years  application 
may  not  be  made  by  persons  in  the  active  service  nor  in- 
surance granted  by  the  bureau. 
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No  limit  having  been  placed  upon  the  period  in  which 
enlistments  or  entry  into  service  may  be  made,  a  person 
entering  hiUj  the  active  service  within  five  years  after  the 
termination  of  the  war  would  have  the  right  within  120 
days  to  apply  for  term  insurance  which  might  be  converted 
within  the  five-year  period  into  the  form  or  forms  of  in- 
surance provided  for  by  regulation,  but  there  is  no  pro- 
vision in  the  Act  for  any  form  of  insurance  for  those  enter- 
ing the  service  more  than  five  years  after  the  termination 
of  the  war. 

Section  300  of  Title  III  of  the  Act  (40  Stat.  405)  pro- 
vides for  compensation  for  death  or  disability  resulting 
from  personal  injury  suffered  or  disease  contracted  in  the 
line  of  duty  by  any  commissioned  officer  or  enlisted  man 
or  by  members  of  the  Army  or  Navy  Nurse  Corps  when 
employed  in  the  active  service  under  the  War  or  Navy  De- 
partment. There  is  no  language  of  the  Act  which  restricts 
the  benefit  of  compensation  either  to  the  term  of  the  war 
or  to  any  definite  period  thereafter. 

Section  312  of  Article  III  as  amended  states  in  part  that 
the  laws  providing  for  gratuities  or  payments  in  the  event 
of  death  in  the  service  and  existing  pension  laws  shall  not 
be  applicable  to  any  person  in  the  active  military  or  naval 
service  on  October  6, 1917,  or  to  anyone  who  thereafter  en- 
ters the  active  military  or  naval  service,  except  in  so  far 
as  their  right  had  theretofore  accrued.    Thus  while  giving 
certain  rights  of  compensation  this  article  deprives  those 
persons  in  the  service  on  October  6,  1917,  or  entering  the 
service  thereafter  of  any  pension  they  might  receive  under 
existing  pension  laws.    It  is  not  reasonable  to  assume  that 
Congress,  by  an  Act  which  was  passed  avowedly  with  the 
single  purpose  of  providing  for  the  welfare  of  those  enter- 
ing the  active  service,  would  deprive  those  in  the  service  of 
the  benefits  of  existing  pension  laws  and  then  permit  the 
present  Act  to  terminate  with  the  termination  of  war.    To 
warrant  such  a  construction  would  require  that  it  be  set 
down  in  unmistakable  terms.     This  has  not  been  done. 
Your  questions  are  therefore  answered  as  follows: 

1.  Any  person  entering  the  active  service  within  five 
years  after  the  termination  of  tlie  war  may  apply  for  and 
be  granted   term   insurance   providing  he  applies  for   it 
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within  120  days  after  he  has  entered  such  service.  But  in 
order  to  retain  such  insurance  it  must  be  converted  within 
five  years  from  the  date  of  the  termination  of  the  war. 

2.  Any  person  entering  the  active  service  after  the  ex- 
piration of  five  years  from  the  date  of  the  termination  of 
the  war  may  not  apply  for  nor  be  granted  war  risk  insur- 
ance. 

3.  The  compensation  provisions  of  the  War  Risk  Insur- 
ance Act  continue  in  effect  after  the  legal  establishment  of 
peace  so  that  soldiers  suffering  injury,  disease,  or  death 
after  that  date  will  be  protected  by  the  provisions  of 
Article  III  of  the  Act. 

Respectfully, 

HARRY  M.  DAUGHERTY. 
To  the  Secretary  of  the  Treasury. 


CLAIM   OF   GENERAL  TRANSMISSION  CO.    FOR   INFRINGE- 
MENT OF  THE  SEIBT  PATENT. 

The  G^eneral  Transmission  Co.  lias  not  such  title  to  the  Seibt  patent 
as  will  support  a  claim  against  the  United  States  for  infringement 
during  the  period  between  the  issuance  of  the  patent  and  the 
assignment  to  the  United  States  by  the  Atlantic  Communication 
Co.  and  the  New  York  Patents  Exploitation  Co.  February  4,  1919. 

The  General  Transmission  Co.,  assuming  its  title  to  have  been  com- 
plete as  to  the  Seibt  patent  on  October  27, 1911,  has  not  such  title 
in  view  of  the  subsequent  transfers  and  assignments  as  will  sup- 
port a  claim  for  infringement  against  the  United  States. 

There  would  seem  to  be  no  valid  claim  for  reasonable  compensation 
by  the  Transmission  Co.  on  account  of  an  implied  license  spring- 
ing up  between  it  and  the  Government  by  virtue  of  the  use  of  the 
Seibt  patent  when  the  ownership  and  title  to  the  Seibt  patent, 
during  the  whole  period  complained  of,  was  lodged  in  a  third 
party. 

Department  or  Justice, 

May  4, 192J. 

Sir  :  On  June  23,  1920,  you  forwarded  for  my  opinion  a 
request  of  the  Interdepartmental  Radio  Board  dated  June 
18,  1920,  relating  to  Seibt  patent,  No.  1,216,615,  which  re- 
quest I  quote  in  full : 

"a.  Whether  the  General  Transmission  Company  has 
such  title  to  the  said  Seibt  patent  as  will  support  the  claim 
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against  the  United  States  for  infringement  thereof  during 
the  period  referred  to. 

"J.  Whether  the  General  Transmission  Company,  as- 
suming its  title  to  have  been  complete  as  to  said  patent,  as 
of  the  date  of  the  said  transfer  to  it  by  Seibt  on  the  27th 
of  October,  1911,  had,  in  view  of  the  subsequent  transfers 
and  agreements,  such  title  remaining  in  it  during  the  period 
referred  to  as  to  support  a  claim  of  infringement  against 
the  United  States. 

"e?.  Whether  the  General  Transmission  Company  has, 
under  the  assumption  of  paragi-aph  &,  a  claim  for  reason- 
able compensation  against  the  United  States  under  implied 
license  as  set  forth  in  enclosure  (1),  the  Government,  how- 
ever, not  admitting  the  truth  of  the  statement  of  facts  set 
forth  in  paragraph  8  of  said  bill  of  complaint  in  the  fol- 
lowing language :  '  Thereafter,  the  United  States  of  Amer- 
ica, without  formally  exercising  its  said  option  but  never- 
theless by  and  with  the  consent  and  acquiescence  of  said  de- 
fendant, the  Atlantic  Communication  Company,  did  make 
use  of  said  inventions,  etc.,'  the  facts  as  to  this  being  that 
while  the  United  States,  through  the  Secretary  of  the 
Navy,  did  enter  into  option  agreement  referred  to  in  said 
paragraph  8,  never  exercised  the  said  option  and  had  no 
agreement  or  understanding,  written  or  otherwise,  with 
the  Atlantic  Communication  Company  for  the  use  of  the 
said  invention  other  than  the  provisional  agreement  ex- 
pressed by  said  option." 

The  General  Transmission  Co.  has  made  claim  against 
the  United  States  for  compensation  on  account  of  the  use 
by  the  United  States  of  an  invention  of  George  Seibt,  pro- 
tected by  Patent  No.  1,216,615,  the  claim  covering  the 
period  commencing  with  the  issue  date  of  the  patent,  Feb- 
ruary 20,  1917,  and  ending  the  5th  day  of  February,  1919. 
The  history  of  the  successive  transfers  and  assignments  of 
Seibt's  invention  from  the  filing  of  the  application  in  the 
Patent  Office  down  to  the  issuance  of  the  patent  are  con- 
tained in  a  certified  copy  of  the  records  of  assignments, 
agreements,  etc.,  attached  hereto  and  recorded  in  the 
United  States  Patent  Office,  to  which  should  be  added  an 
assignment  to  the  New   York  Patents  Exploitation   Co. 
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rom  the  Atlantic  Communication  Co.,  dated  March  27, 
917. 
Without  tracing  each  instrument  of  assignment,  it  is 

•  - 

nough  to  state  that  the  General  Transmission  Co.,  prior 
o  September  16, 1915,  had  acquired  title  to  the  Seibt  appli- 
ation  and  that  by  an  instrument  dated  September  16, 
915,  the  General  Transmission  Co.  assigned  the  applica- 
ion  to  the  Atlantic  Communication  Co. 

This  latter  instrument  provides  that  upon  an  initial  con- 
sideration of  $4,000  the  vendor  (The  General  Transmission 
2o.)  agrees  to  assign  the  Seibt  application  to  the  vendee 
(The  Atlantic  Communication  Co.)  provided  the  vendee 
shall  pay  an  additional  $4,000  within  one  year  after  the 
iate  of  the  instrument  or  after  the  expiration  of  such  year, 
and  within  three  months  after  the  vendor  shall  have  noti- 
fied the  vendee  of  the  receipt  of  a  notice  of  allowance  of 
the  Seibt  application.  The  vendor,  under  paragraph  3  of 
the  agreement,  grants  the  exclusive  right  and  license  to  the 
vendee  to  use  and  sell  apparatus  embodying  the  improve- 
ments until  the  patent  is  granted  subject  (par.  4)  to  the 
payment  by  the  vendee,  its  successors  or  assigns,  of  a  sum 
equal  to  10  per  cent  of  the  value  of  all  apparatus  embody- 
ing the  invention  made  by  the  vendee,  its  successors  or 
assigns  during  the  license  granted  under  paragraph  3,  or 
after  assignment  during  the  life  of  the  patent.  In  addition, 
paragraph  4  grants  to  the  vendee  the  right  to  manufacture, 
use,  and  sell,  and  to  license  others  to  manufacture,  use, 
and  sell  to  others,  provided  it  (the  vendee)  shall  pay  to 
the  vendor  an  amount  equal  to  50  per  cent  of  whatever  it 
may  receive  by  way  of  license  fees  collected. 

Paragraph  5  makes  provision  whereby  the  vendee,  after 
having  made  the  two  payments  mentioned  on  page  2  of 
the  agreement,  may,  by  an  additional  payment  of  $32,000 
to  the  vendor,  terminate  all  obligations  to  pay  further  sums 
to  the  vendor  as  required  under  the  provisions  of  the  con- 
tract. 

In  paragraph  8  the  parties  agree  that  an  assignment  ab- 
solute of  the  entire  right,  title,  and  interest  for  the  United 
States,  its  Territories,  dependencies,  and  possessions,  in 
and  to  said  improvements  and  application,  and  any  letters 
patent  that  may  be  granted  therefor  or  thereon  will  be 
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given  the  vendee  at  the  time  the  second  payment  of  $4,000 
is  made. 

Summarizing:  The  General  Transmission  Go.  agreed  to 
assign  the  patent  for  $4,000  paid  at  the  delivery  of  the 
agreement,  an  additional  $4,000  to  be  paid  within  a  definite 
time  thereafter,  and  for  the  further  consideration  of  a  sum 
equal  to  10  per  cent  of  the  value  of  all  apparatus  or  parts 
thereof,  covered  by  the  patent  which  might  be  used,  sold, 
or  rented  or  otherwise  disposed  of  by  the  vendee  or  its 
successors  or  assigns  during  the  life  of  the  patent;  and 
for  the  further  consideration  of  50  per  cent  of  whatever 
the  vendee  shall  receive  in  license  fees  in  case  it  licenses 
others  to  manufacture  and  use,  or  to  manufacture  and  sell, 
devices  covered  by  said  patent.  The  agreement  further 
provides  that  title  shall  not  pass  until  the  payment  of  the 
second  $4,000 ;  but  that  upon  said  second  payment  it  shall 
pass  wholly  and  absolutely. 

The  second  $4,000  was  paid  by  the  vendee,  the  Atlantic 
Communication  Co.,  and  an  assignment  of  the  Seibt  in- 
vention was  made  and  delivered  to  that  company.  The 
patent  of  George  Seibt  was  issued  in  accordance  with  the 
assignment  to  the  Atlantic  Communication  Co.  on  Febru- 
ary 20,  1917,  being  numbered  1,216,615.  (On  August  22, 
1916,  before  the  issuance  of  the  patent,  the  Atlantic  Com- 
munication Co.  and  the  United  States  of  America,  through 
Josephus  Daniels,  Secretary  of  the  Navy,  entered  into  an 
option  agreement,  whereby  the  United  States  acquired  the 
right  to  obtain  a  license  to  use  the  inventions  of  George 
Seibt  upon  certain  specified  terms.  The  United  States 
never  exercised  this  option  under  the  Seibt  patent  or  appli- 
cation.) Thereafter,  on  March  26, 1917,  the  Atlantic  Com- 
munication Co.  executed  an  assignment  in  favor  of  the 
New  York  Patents  Exploitation  Co.  of  Seibt  Patent  No. 
1,216,615.  This  assignment,  complete  and  absolute  in  its 
terms,  substituted  the  New  York  Patents  Exploitation  Co. 
for  the  Atlantic  Communication  Co.  under  the  agreement 
of  assignment  dated  the  16th  day  of  September,  1915,  para- 
graph «'i  of  the  assignment  reading  as  follows : 

"  Third.  The  N.  Y.  Co.  agrees  that  it  will  assume  as  far 
as  they  remain  undischarged,  the  obligations  imposed  upon 
the  A.  C.  C.  by  virtue  of  the  said  agreements  dated  the 
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16th  day  .of  September,  1915,  and  the  first  day  of  July, 
1916,  so  as  to  hold  the  A.  C.  C.  harmless  from  any  further 
liability  thereimder,  it  being  the  intention  of  the  parties 
hereto  to  substitute  the  N.  Y.  Co.  in  the  place  of  the 
A.  C.  C.  regarding  all  rights  and  obligations  provided  for 
in  said  agreements." 

The  New  York  Exploitation  Co.  is  therefore  to  be  con- 
sidered as  the  assignee  of  the  Atlantic  Communication  Co. 
and  bound  as  was  the  latter  company  under  agreements  of 
payment  or  consideration.  Undoubtedly  the  agreement  of 
September  16, 1915,  transferred  all  right,  title,  and  interest 
in  and  to  the  Seibt  patent  to  the  Atlantic  Communication 
Co.    (See  par.  1  of  the  agreement.) 

The  various  methods  of  paying  for  the  patent  or  the 
provisions  for  payments  under  certain  named  contingen- 
cies clearly  relate  not  to  the  transfer  of  the  title  but  con- 
template merely  modes  of  payment  to  be  made  after  title 
to  the  invention  had  passed  to  the  assignee. 

It  is  evident,  therefore,  that  the  Exploitation  Co.  had 
an  absolute  and  unqualified  title  to  the  Seibt  patent,  but 
was  bound  under  the  original  agreement  of  September  16, 
1915,  entered  into  between  the  Transportation  Co.  and  the 
Atlantic  Communication  Co.,  i.  e.,  to  pay  to  the  original 
vendor-assignor  the  sum  or  sums  specified  in  the  agreement 
(see  par.  IV),  based  upon  the  amounts  received  from  the 
sale  or  use  of  any  apparatus  made  by  the  vendee  (Atlantic 
Communication  Co.)  or  its  successors  or  assigns,  and  60 
per  cent  of  all  license  fees  received  for  the  right  to  manu- 
facture and  sell  granted  to  others  by  said  vendee  or  its  suc- 
cessors, or  assigns ;  and  that  the  Exploitation  Co.  also  ac- 
quired its  predecessor's  right  to  terminate  all  future  pay- 
ments by  the  payment  of  $32,000. 

There  is  no  prohibition  expressed  in  the  agreement  of 
1916  of  the  right  of  the  vendee  to  sell  or  dispose  of  the 
patent,  and  the  situation  with  respect  to  a  third  party 
taking  under  an  assignment  from  the  vendee  would  be  in 
accordance  with  the  usual  rule  of  law  hereinafter  discussed, 
that  it  is  the  vendee,  not  the  third  party,  who  remains 
liable  to  the  original  vendor  for  the  performance  of  all  the 
conditions,  ro^zardless  of  any  transactions  between  vendee 
and  third  party.     (See  par.  IV.) 
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In  May,  1918,  the  Alien  Property  Custodian  acquired 
the  control  of  the  capital  stock  of  the  Atlantic  Communica- 
tion Co.,  and  on  June  25, 1^18,  the  same  control  was  exer- 
cised with  respect  to  the  New  York  Exploitation  Co.  In 
both  cases  the  directors  of  the  corporations  were  removed 
by  direction  of  the  custodian  and  new  ones  appointed  by 
him,  and  the  seized  companies  thereafter  operated  in  ac- 
cordance with  the  custodian's  directions. 

On  February  4, 1919,  the  sum  of  $32,000  was  paid  to  the 
General  Transmission  Co.  by  the  Atlantic  Communication 
Co.  or  the  New  York  Exploitation  Co.,  as  was  provided  in 
paragraph  5  of  the  agreement  of  September  16, 1915,  which 
payment,  by  the  terms  of  the  agreement,  terminated  the 
obligation  of  the  assignee-vendee,  or  its  assigns,  to  make 
payments  of  any  license  fees  for  the  use  of  the  inventions 
after  the  date  of  payment,  and,  further,  terminated  the 
duty  of  the  assignee-vendee  to  make  further  payments  on 
account  of  any  apparatus  manufactured  or  sold  or  rented 
or  otherwise  disposed  of  after  date  of  the  payment. 

On  the  5th  day  of  February,  1919,  the  Atlantic  Com- 
munication Co.  and  the  New  York  Patents  Exploitation 
Co.  assigned,  transferred,  and  sold  to  the  United  States 
of  America  all  their  right,  title,  and  interest  in  and  to 
I^etters  Patent  No.  1,216,615  (Seibt  patent),  together  with 
all  damages,  profits,  etc.,  recoverable  from  every  firm,  cor- 
poration, or  Government  other  than  the  United  States,  on 
account  of  any  and  all  infringements,  and  released  unto 
the  United  States  of  America  all  claims  and  demands  on 
account  of  infringements  which  had  accrued  prior  to  Feb- 
ruary 5,  1919.  The  United  States  therefore  received  title 
to  the  Seibt  patent  by  assignment  from  the  assignee  of  the 
Transmission  Co.  and  was  released  from  all  claims  for  past 
infringement  by  said  assignee.  By  the  instrument  of  as- 
signment under  which  the  United  States  acquired  title  to 
the  Seibt  patent  there  was  no  substitution  of  the  United 
States  for  the  New  York  Co.,  nor  assumption  by  the  United 
States  of  the  various  agreements  relating  to  consideration 
that  the  Atlantic  Communication  Co.  and  the  New  York 
Patents  Exploitation  Co.  agreed  to  in  the  instrument  of 
September  16,  1915,  with  the  Transmission  Co.  There 
probably  was  knowledge  of  the  agreement  brought  to  the 
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attention  of  the  United  States,  but  such  knowledge  can 
not  create  or  carry  with  it  obligations  on  the  part  of  the 
United  States  in  favor  of  the  Transmission  Co.,  with  which 
company  it  was  not  in  privity. 

This  accords  with  the  general  rule  of  law  that  conditions 
can  not  be  imposed  upon  the  sale  of  personal  property 
which  will  run  with  the  thing  sold.  The  rule  has  been 
stated  as  follows : 

"The  seller  can  not  impose  conditions  on  the  sale,  which 
will  run  with  the  goods  and  be  binding  on  subsequent  pur- 
chasers from  the  buyer,  although  they  have  notice  thereof.'* 
(35  Cyc.  343.) 

In  Garst  v.  Hall  (179  Mass.  588)  the  court  fully  discusses 
this  rule  of  law,  and  the  conclusion  is  to  the  effect  that  the 
conditions  imposed  by  the  original  vendor  or  assignor  are 
binding  upon  his  immediate  vendee  or  assignee  if  the  latter 
accept  the  sale  or  assignment  subject  to  such  condition, 
but  can  not  be  effective  as  against  a  third  party  taking 
from  the  assignee  simply  as  a  purchaser.  (See  also  Duff  v. 
GUliland,  139  Fed.  16;  30  Cyc.  951-3^;  Bradford  Belting 
Co.  V.  Rising er- 1 8on  Co.^  113  Fed.  811.) 

Whether  or  not  the  Alien  Property  Custodian  has  acted 
according  to  law  in  relation  to  the  management  and  con- 
trol of  the  New  York  Patents  Exploitation  Co.  and  the 
Atlantic  Communication  (^o.  is  not  here  the  subject  of  in- 
quiry. The  legal  presumption,  of  course,  is  that  his  acts 
w^ere  lawful  until  the  contrary  is  shown. 

Ro88  c&  Mon^isoji  v.  Reed  (1  Wheaton  482). 

Gonzales  v.  Ross  (120  U.  S.  605). 

Similarly  it  must  be  presumed  that  the  acts  of  the  cus- 
todian are  not  hampered  or  limited  by  the  rise  of  presump- 
tions or  inferences  arguable  from  his  official  position 
whereby  the  intent  of  his  acts  would  be  defeated  to  the 
detriment  of  the  (iovernment  or  its  interests. 

Turning  now  to  the  questions  upon  which  my  opinion 
is  desired,  it  is  my  opinion  that — 

A.  The  General  Transmission  Co.  has  not  such  title  to 
the  Seibt  patent  as  will  support  a  claim  against  the  United 
States  for  infringement  during  the  period  between  the 
issuance  of  the  patent  and  the  assignment  to  the  United 
States  by  the  Atlantic  Communication  Co.  and  the  New 
York  Patents  Exploitation  Co.  February  4,  1919.    An  in- 
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fringement  suit  against  the  GoTcmment  can  be  brought 
only  under  authority  of  the  Act  of  June  25,  1910  (36 
Stat.  851),  and  the  amendment  of  July  1,  1918  (40  Stat 
705),  in  both  of  which  statutes  the  right  to  bring  suit 
is  founded  upon  ownership  of  the  patent  by  the  claimant 
and  infringement  by  the  Government.  The  Greneral  Trans- 
mission Co.  never  owned  the  patent  of  Seibt,  No.  1,216,615, 
as  that  patent  issued  in  the  name  of  the  Atlantic  Q)mmuni- 
cation  Co.  under  the  assignment  of  September  16,  1915,  so 
that  it  can  not  satisfy  the  condition  required  for  bringing 
a  suit  for  infringement  in  the  Court  of  Claims. 

B.  The  General  Transmission  Co.,  assuming  its  title  to 
have  been  complete  as  to  the  Seibt  patent  on  October  27, 
1911,  has  not,  in  my  opinion,  such  title  in  view  of  the  sub- 
sequent transfers  and  assignments  as  will  support  a  claim 
for  infringement  against  the  United  States,  applying  the 
reasons  given  in  answer  to  question  A. 

C.  There  would  seem  to  be  no  valid  claim  for  reasonable 
compensation  by  the  Transmission  (]!o.  on  account  of  an 
implied  license  springing  up  between  it  and  the  Govern- 
ment by  virtue  of  the  use  of  the  Seibt  patent  when  the 
ownership  and  title  to  the  Seibt  patent,  during  the  whole 
period  complained  of,  was  lodged  in  a  third  party. 

To  found  a  claim  based  upon  an  implied  contract  there 
must  be  circumstances  and  negotiations  between  the  claim- 
ant and  the  Government  that  establish  beyond  question 
privity  of  relation  between  the  parties. 

I  can  find  no  such  contractual  relations  between  the 
plaintiff  and  the  United  States. 
Respectfully, 

HARRY  M.  DAUGHERTY. 
To  the  Secretary  of  the  Navy. 
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PORTO  RICO— VALIDITY  OF  BOND  ISSUE. 

TThe  proposed  issue  of  road  and  bridge  bonds  of  the  People  of 
Porto  Rico  in  the  amount  of  $1,000,000,  being  authorized  by  Act 
No.  49  of  the  Legislature  of  Porto  Rico  of  June  1«S.  1919,  and  not 
being  in  excess  of  ^e  limit  of  indebtedness  fixed  by  section  3  of 
the  Organic  Act  of  Porto  Rico  of  March  2,  1917,  the  bonds,  if 
and  when  issued  in  the  form  submitte<l,  with  the  exception  (»f 
the  omission  of  the  place  of  payment  at  the  office  of  the  Treasurer 
of  Porto  Rico,  will  be  the  valid  obligations  of  the  People  of 
Porto  Rico. 

Department  of  Justice, 

June  9^  JO'JL 

Sir:  I  have  the  honor  to  acknowledge  rex^eipt  of  your 
letter  of  April  25  requesting  my  opinion  as  to  the  legality 
of  a  proposed  issue  of  bonds  of  the  People  of  Porto  Rico 
in  the  amount  of  one  million  dollars  face  value  for  the 
purpose  of  continuing  the  construction  of  roads  and 
bridges  in  Porto  Rico,  under  the  authority  of  Act  No.  49 
of  the  Legislature  of  Porto  Rico  approved  June  13,  1919. 

The  general  power  of  the  People  of  Porto  Rico  to  issue 
these  road  and  bridge  bonds  was  sustained  by  Attorney 
General  Wickersham  in  28  Opinions  245,  by  Attorney 
General  Palmer  in  32  Opinions  51,  and  by  Acting  Attor- 
ney General  Ames  in  32  Opinions  165,  so  that  a  reference 
to  their  opinions  is  all  that  is  necessary  to  demonstrate  the 
general  power  of  the  Territory  in  this  regard. 

It  is  stated,  and  I  therefore  assume,  that  the  authoriza- 
tion of  these  bonds  will  not  cause  the  total  bonded  indebt- 
edness of  the  People  of  Porto  Rico  to  exceed  the  limit  fixed 
by  section  3  of  the  Organic  Act  of  March  2,  1917,  c.  145, 
39  Stat.  951,  953,  viz,  7  per  centum  of  the  aggregate  t'ax 
valuation  of  the  property  of  the  People  of  Porto  Rico. 

With  your  letter  you  transmitted  a  certified  copy  of  the 
resolution  of  the  Executive  Council  of  Porto  Rico  adopted 
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December  7,  1920,  and  a  ceilified  copy  of  the  resolution  of 
the  Executive  Council  of  Porto  Rico  adopted  March  23, 
1921 ;  also  a  form  of  the  proposed  bonds  to  be  issued  under 
the  authority  of  the  Act  approved  June  13,  1919,  and  of 
the  said  resolutions  of  the  Executive  Council.  The  form 
of  bond  has  been  examined,  and,  except  as  noted  below, 
it  undoubtedly  conforms  with  the  terms  of  the  legislation 
authorizing  the  issuance  of  the  bonds  in  question. 

Two  points,  however,  are  raised  by  the  Judge  Advocate 
General  as  to  the  conformity  of  the  terms  of  this  proposed 
bond  and  of  the  sale  thereof  with  the  provisions  of  the 
legislation  authorizing  it,  viz: 

(1)  The  Act  of  the  Legislature  of  Porto  Rico  approved 
June  13,  1919,  provided,  by  section  4,  that  both  the  princi- 
pal and  interest  of  the  bonds  should  be  payable  at  the 
Treasury  of  the  United  States  and  at  the  office  of  the 
Treasurer  of  Porto  Rico,  whereas  the  proposed  bond,  as 
authorized  by  the  resolution  of  the  Executive  Council 
of  Porto  Rico  approved  March  23,  1921,  stipulates  that 
both  principal  and  interest  of  the  proposed  bond  are  pay- 
able at  the  Treasury  of  the  United  States,  omitting,  as  a 
place  of  payment,  the  office  of  the  Treasurer  of  Porto  Rico. 
I  do  not  believe  that  this  omission  would  affect  the  validity 
of  the  bonds,  but  I  believe  that  it  would  be  better  to  follow 
the  exact  language  of  the  authorizing  statute. 

(2)  The  resolution  of  the  Executive  Council  of  Porto 
Rico  adopted  March  23,  1921,  provides  that  the  Treasurer 
of  Porto  Rico  is  authorized  to  issue  and  sell  the  ntiillion 
dollars  of  bonds  authorized  by  the  Act  of  the  Legislature 
of  Porto  Rico  approved  June  13, 1919,  "  at  the  best  market 
price  obtainable";  and  the  Judge  Advocate  General  ex- 
presses a  doubt  as  to  whether  a  sale  of  the  bonds  below 
par  is  authorized  by  said  Act  of  the  Ijegislature  of  Porto 
Rico.    The  Act  provides,  in  so  far  as  material   to  this 
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particular  point,  that  the  Treasurer  of  Porto  Rico  is 
authorized  to  issue  bonds  of  the  People  of  Porto  Rico  in 
the  sum  of  one  million  dollars,  dated  July  1,  1920,  and 
bearing  interest  at  a  rate  not  to  exceed  4^  per  centum 
per  year.  It  then  provides,  by  section  9,  that  the  said 
bc»nds  may  be  sold  by  the  Secretary  of  War  of  the  United 
States,  or  by  the  Treasurer  of  Porto  Rico,  and,  by  sec- 
tion 10,  that  the  Executive  Council  of  Porto  Rico  shall 
have  entire  charge  and  authority,  within  the  limitations 
prescribed  in  the  Act,  "  in  respect  to  all  details  relating  to 
said  bonds,  including  the  terms  *  *  *  of  sale  there- 
of   ♦    ♦    *r 

It  will  be  perceived,  therefore,  that  the  Legislature  of 
Porto  Rico  absolutely  authorized  the  issuance  of  one  mil- 
lion dollars  of  these  bonds  and  their  sale,  not  only  with- 
out prescribing  any  conditions  as  to  the  price  at  which 
the  bonds  should  be  sold,  but  also  with  authority  in  the 
Executive  Council  itself  to  fix  the  terms  of  sale.  Under 
these  circumstances  the  law  seems  to  be  well  settled  that 
the  bonds  may  be  sold  below  par,  if  such  a  sale  be  neces- 
sary under  the  fair  conditions  existing  at  the  time.  (See 
Hashrouck  v.  City  of  Milwaukee,  21  Wis.  217,  237,  238; 
Griffith  V.  Burden,  35  Iowa  138,  142-144 ;  City  of  Lynch- 
hurg  V.  Slaughter,  75  Va.  57,  59,  60;  Kieman  v.  City  of 
Portland,  61  Ore.  398,  401;  Hill  v.  City  of  Seattle,  108 
Wash.  572,  574,  575.) 

I  have  the  honor,  therefore,  to  advise  you  that  these 
bonds,  if  and  when  issued  in  the  form  transmitted  to  me, 
with  the  exception  of  the  omission  of  the  place  of  pay- 
ment at  the  office  of  the  Treasurer  of  Porto  Rico,  will  be  the 
valid  obligations  of  the  People  of  Porto  Rico. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  War. 
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RETIREMENT  ACT— PAYMENT  OF  ACCRUED   ANNUITY  TO 

DECEASED  EMPLOYEE'S  ESTATE. 

Where  it  was  determined  on  September  13,  1920,  that  a  certain 
employee  of  the  classified  civil  service  was  entitled  to  receive  an 
annuity  for  disability  under  the  Civil  Service  Retirement  Act  and 
such  employee  died  on  September  20,  1920,  prior  to  the  adjudica- 
tion of  the  claim,  the  annuity  which  accrued  from  the  period  of 
September  13  to  September  20,  1920,  may  be  legally  paid  to  his 
estate  or  his  legal  representative. 

Department  op  Justice, 

June  IS^  1921. 

Sir:  I  am  in  receipt  of  your  letter  of  April  26,  1921, 
requesting  an  opinion  in  the  case  of  Mary  R.  Weller,  widow 
of  Carl  F.  Weller,  an  employee  of  the  classified  civil  service, 
in  which  the  Department  of  the  Interior,  on  January  5, 
1921,  affirmed  a  decision  of  the  Commissioner  of  Pensions 
of  October  20, 1920,  rejecting  an  application  for  an  annuity 
under  section  5  of  the  Retirement  Act  of  May  22,  1920  (41 
Stat.  614),  because  of  the  death  of  the  employee  prior  to 
the  adjudication  of  the  claim. 

The  claim  is  based  upon  the  disability  of  Carl  F.  Weller, 
which  was  determined  on  September  13,  1920.  On  Sep- 
tember 20, 1920,  the  employee  died.  At  that  time  his  name 
was  still  on  the  service  rolls,  his  pay  had  previously  ceased, 
and  the  claim  was  ready  for  allowance  from  the  date  of 
the  examination.  "It  was  completed  so  far  as  he  was 
concerned,  and  there  remained  only  the  routine  ministerial 
process  of  dropping  his  name  from  the  service  rolls  and 
issuing  annuity  certificate."  The  last  date  on  which  the 
employee  received  pay  was  August  15, 1920,  and  thereafter 
he  was  carried  on  the  roll  as  on  leave  without  pay  until 
his  death.  The  sole  question  to  be  determined  is  whether 
annuity  may  be  granted  for  the  period  from  September  13, 
1920,  to  September  20,  1920,  and  paid  to  the  employee's 
estate  or  his  legal  representatives. 

The  annuity  granted  under  the  provisions  of  this  Act, 
while  partaking  of  the  nature  of  a  reward  for  faithful 
service,  is  not  to  be  construed  as  a  pure  gratuity.  Under 
the  provisions  of  section  8  there  is  deducted  and  with- 
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held  from  the  salary  of  each  employee,  beginning  on 
August  1,  1920,  a  sum  equal  to  2^  per  cent  of  his  basic 
salary,  which  sum  is  placed  in  a  special  fund  of  the  Treas- 
ury Department  and  retained  bearing  interest  to  the  use 
of  the  employee  pending  the  occurrence  of  the  future  con- 
tingencies provided  for  in  the  Act.  The  fund  so  created 
is  applied  upon  the  payment  of  annuities,  refunds,  and 
allowances,  and  amounts  to  a  loan  to  the  Government  on 
the  part  of  the  employee,  which,  although  compulsory, 
constitutes  a  consideration  for  the  benefits  to  be  derived 
under  the  provisions  of  the  Act.  This  consideration  dif- 
ferentiates  annuity  from  Army  and  Navy  pensions,  the 
accrued  portions  of  which  were  held  in  25  Op.  85  not  to 
be  payable  to  the  representatives  of  the  deceased  bene- 
ficiary between  the  date  of  the  last  quarterly  payment  and 
the  date  of  death. 

In  the  case  of  Mr.  Weller,  two  deductions  from  his  salary 
for  the  purposes  referred  to  had  been  made  prior  to  his 
death.  It  had  been  fully  determined  that  he  was  entitled 
to  receive  an  annuity  as  a  disabled  employee,  and  at  the 
time  of  his  death  there  remained  the  mere  formality  of 
removing  his  name  from  the  roll,  the  actual  separation 
from  the  service  reverting  to  September  13. 

I  am  of  the  opinion,  therefore,  that  the  annuity  which 
accrued  from  the  period  of  September  13  to  September 
20,  1920,  may  be  legally  paid  to  Mr.  Weller's  estate,  or 
legal  representatives. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  the  Interior. 


RETIREMENT  ACT— PERSONS  BEYOND  THE  RETIREMENT 
AGE  WHO  WERE  NOT  IN  THE  SERVICE  WHEN  SAID  ACl' 
BECAME  EFFECTIVE. 

The  Public  Printer  is  prohibited  by  the  provisions  of  the  Civil 
Service  Retirement  Act  of  May  22.  1920  (41  Stat.  017),  from 
employing  a  person  beyond  the  retirement  age  or  reinstnling  a 
former  employee  beyond  the  retirement  age  who  was  not  in  the 
Bervice  at  the  time  the  Retirement  Act  went  into  effect 
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Department  or  Justice, 

June  13, 19'21. 

Sir:  This  will  acknowledge  receipt  of  your  letter  of 
May  11,  1921,  in  which  you  request  my  opinion  as  to 
whether  the  Public  Printer  would  be  prohibited  by  the 
provisions  of  the  Retirement  Act  of  May  22, 1920  (41  Stat. 
G17),  from  employing  a  person  beyond  the  retirement  age 
or  reinstating  a  former  employee  beyond  the  retirement  age 
who  was  not  in  the  service  at  the  time  the  retirement  law 
went  into  effect. 

Wl.ile  the  statement  of  facts  accompanying  your  request 
is  meager,  1  deduce  that  Harry  C.  McCammon,  who  was 
born  on  June  5, 1848,  and  was  therefore  past  72  years  of  age 
when  the  Retirement  Act  went  into  effect,  and  had  jM-ior  to 
that  date,  to  wit,  on  August  29,  1918,  resigned  his  position 
in  the  office  of  the  Public  Printer,  now  desires  to  be  rein- 
stated in  his  former  position.  It  is  stated  that  the  Civil 
Service  Commission  has  issued  a  certificate  for  the  rein- 
statement of  Mr.  McCammon,  together  with  authority  for 
his  continuance  in  the  service  for  two  years,  but  it  does 
not  appear  that  the  Public  Printer,  or  anyone  else,  within 
60  days  after  the  passage  of  the  Retirement  Act,  or  at  all, 
certified  to  the  Civil  Service  Commission  that  by  reason  of 
the  efficiency  and  willingness  of  the  employee  to  remain 
in  the  civil  service  the  continuance  of  such  employee  therein 
would  be  advantageous  to  the  public  service,  as  provided  by 
section  6  of  the  Act  of  May  22,  1920.  I  assume,  on  the 
contrary  that  no  such  certificate  was  issued,  since  Mr.  Mc- 
Cammon was  not,  during  such  period,  in  the  employ  of 
the  (iovernment,  and  it  does  not  appear  that  it  would  have 
been  possible  for  anyone  to  certify  "  that  by  reason  of  his 
efficiency  and  willingness  to  remain  in  the  civil  service  of 
the  United  States  the  continuance  of  such  eniployee  therein 
would  be  advantageous  to  the  public  service." 

Section  6  of  the  Retirement  Act  (41  Stat.  617)  provides: 

"That  all  employees  to  whom  this  Act  applies  shall, 
upon  the  expiration  of  ninety  days  next  succeeding  its 
passage,  if  of  retirement  age,  or  thereafter  on  arriving  at 
retirement  age  as  defined  in  section  1  hereof,  be  automati- 
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cally  separated  from  the  service,  and  all  salary,  pay,  or 
compensation  shall  cease  from  that  date,  and  it  shali  be 
the  duty  of  the  head  of  each  department,  branch,  or  inde- 
pendent office  of  the  Government  to  notify  such  employees 
under  his  direction  of  the  date  of  such  separation  from 
the  service  at  least  sixty  days  in  advance  thereof,  ♦  ♦  ♦ 
Provided^  That  if  within  sixty  days  after  the  passagt* 
of  this  Act  or  not  less  than  thirty  days  before  the  arrival 
of  an  employee  at  the  age  of  retirement,  the  head  of  the 
department,  branch,  or  independent  office  of  the  Govern- 
ment in  which  he  or  she  is  employed  certifies  to  the  Civil 
Service  Commission  that  by  reason  of  his  or  her  efficiency 
and  willingness  to  remain  in  the  civil  service  of  the  United 
States  the  continuance  of  such  employee  therein  would  be 
advantageous  to  the  public  service,  such  employee  may  be 
retainer!  for  a  term  not  exceeding  two  years  upon  approval 
and  certification  by  the  Civil  Service  Commission,  and  at 
the  end  of  the  two  years  he  or  she  may,  by  similar  ap- 
proval and  certification,  be  continued  for  an  additional 
term  not  exceeding  two  years,  and  so  on.     ♦     ♦     *  " 

It  is  noted  that  under  the  provisions  of  this  section 
all  employees  to  whom  the  Act  applies  shall,  on  arriving 
at  retirement  age,  be  separated  from  the  service,  and  all 
salary,  pay,  or  compensation  shall  cease  from  that  date 
except  in  those  cases  in  which  by  virtue  of  a  certificate 
of  the  head  of  the  department,  branch,  or  independent 
office,  an  employee  is  continued  in  the  service. 

There  is  no  provision  in  the  Act  for  the  continuance  in 
the  service  of  employees  who  had  separated  themselves 
from  the  service  and  reached  retirement  age  prior  to  the 
time  that  the  Act  went  into  effect,  and  your  question  is 
therefore  answered  in  the  affirmative. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  PUESIDENT. 
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RIGHTS  OF  GOVERNMENT  IN  INVENTIONS  ORIGINATING  IN 
INFORMAL  AND  FORMAL  DEVELOPMENT  ORDERS. 

By  an  Informal  development  order  and  a  formal  development  order, 
the  United  States  Government  directed  the  General  Electric  Co.  to 
design  a  mohile  generator  outfit. 

Under  the  statement  of  facts  set  forth  In  connection  with  the 
informal  development  order,  held, 

(1)  That  the  General  Electric  Ck).  stands  as  regards  the  Govern- 
ment as  an  independent  contractor ; 

(2)  That  the  Government  acquires  no  implied  license  in  the  in- 
vention referred  to  herein  which  was  designed  by  an  employee 
of  the  contractor ; 

(3)  That  the  Government  acquires  no  implied  license  to  future 
manufacture,  use,  and  sale  of  inventions  designed  by  employees 
of  the  contractor  and  subsequently  assigned  to  the  latter. 

Under  the  statement  of  facts  set  forth  in  connection  with  the 
formal  development  order,  held, 

(1)  That  the  Government  has  no  implied  license  for  the  future 
manufacture,  use,  or  sale  of  inventions  designefl  by  employees  of 
the  contractor ; 

(2)  That  the  Government  has  no  implied  license  to  the  future 
manufacture,  use,  or  sale  of  inventions  designed  by  the  contractor ; 

(3)  That  the  Government  is  not  entitled  to  manufacture,  use,  and 
sell  inventions  resulting  from  such  development  contract,  not- 
withstanding the  elimination  of  sections  2,  3,  4,  5,  and  6  of  said 
contract. 

Department  of  Justice, 

June  13,  1921. 

Sir  :  Under  date  of  May  20, 1920,  you  requested  my  opin- 
ion on  certain  contracts  between  the  United  States  Gov- 
ernment and  the  General  Electric  Company.  This  re- 
quest took  the  foim  of  interrogatories  as  to  the  rights  of 
the  United  States  Government  under  two  forms  of  con- 
tract, which,  though  relating  to  a  single  transaction,  were 
styled  differently  and  executed  on  separate  dates,  to  wit: 
Informal  Development  Order  No.  31152,  dated  July  11, 
1918;  and  Formal  Development  Order  No.  40203,  dated 
June  18,  1919. 

In  the  treatment  of  the  questions  submitted  I  have  fol- 
lowed  tlie  style  of  your  request,  separating  the  two  con- 
tracts and  answering  the  specific  questions  relating  to  each. 
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Informal  Development  Order  No.  31162. 

Under  this  order  the  General  Electric  Company  was 
directed  to  design  a  mobile  generator  outfit,  the  order 
reading  as  follows: 

"Development  and  assembly  of  one  power  truck  for 
portable  searchlight,  consisting  of  a  standard  Cadillac 
motor-car  chassis,  which  will  be  furnished  by  the  United 
States,  and  the  necessary  generator  and  other  equipment  in 
accordance  with  the  attached  specifications. 

"  Price  to  be  agreed  upon  on  the  completion  of  the 
work  to  be  based  on  a  record  of  the  actual  cost. 

"The  above  material  subject  to  inspection  at  General 
P21ectric  Company,  West  Lynn,  Mass." 

Acting  upon  these  instructions  the  General  Electric 
Company  assigned  the  work  to  Mr.  Henry  S.  Baldwin, 
automotive  engineer  for  that  company,  who  perfected  an 
assembly  satisfactory  to  the  Government.  The  result  of 
his  work  included  a  certain  invention  on  which  Mr.  Bald- 
win filed  an  application  for  patent  dated  December  2, 
1918,  serial  number  264,969,  entitled  "A  mobile  generator 
outfit."  On  the  same  date  Mr.  Baldwin  assigned  his  entire 
right,  title,  and  interest  in  and  to  this  invention  to  the 
General  Electric  Company. 

Your  requests  for  my  opinion  in  connection  with  this 
development  order  are: 

"(1)  Would  the  General  Electric  Company  act  as  an 
independent  contractor  or  serve  in  the  capacity  of  an 
employee? 

"(2)  Had  the  United  States  Government  an  implied 
license  to  the  future  manufacture,  use,  and  sale  of  inven- 
tions designed  by  employees  of  the  contractors  operating 
under  an  informal  development  order,  said  contractors 
having  been  paid  all  costs  associated  with  such  develop- 
ment work,  as  well  as  a  reasonable  profit  thereon  ? 

"(3)  Has  the  United  States  Government  an  implied 
license  to  the  future  manufacture,  use  and  sale  of  inven- 
tions designed  by  employees  of  contractors  and  subse- 
quently assigned  to  the  latter,  said  contractors  operating 
under  an  informal  development  order  and  having  been 
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paid  all  costs  associated  with  such  development  work,  as 
well  as  a  reasonable  profit  thereon?" 

There  is  nothing  in  the  order  given  the  General. Electric 
Company  by  the  Government  to  distinguish  it  from  the 
usual  order  given  by  any  firm,  individual,  or  corporation 
to  a  manufacturer.  The  condition  as  to  price,  or  that  the 
Government  should  furnish  the  material  to  be  used  in  the 
manufacture  of  the  generator,  in  nowise  changes  the  status 
of  the  General  Klectric  Company  from  that  of  a  contractor 
to  that  of  an  employee  of  the  United  States  Government, 

The  definition  of  an  independent  contractor  has  been 
tersely  stated  by  Judge  Luilon  in  Powell  v.  Conatt'uction 
Co,^  13  S.  W.,  page  G92.  He  states  an  independent  con- 
tractor is  "  one  wlio,  exercising  an  independent  employ- 
ment, contracts  to  do  a  piece  of  work  according  to  his  own 
methods,  and  without  being  subject  to  the  control  of  his 
employer,  except  as  to  the  result  of  his  work." 

To  the  same  effect  is  (hiy  v.  Rowiwke  Railroad  and  Lum- 
ber Co.  62  S.  E.,  438— 

"  An  independent  contractor  is  one  who  undertakes  to 
produce  a  given  result,  but  so  that  in  the  actual  execution 
of  the  work  he  is  not  under  the  order  or  control  of  the 
person  for  whom  he  does  it,  and  may  use  his  own  discretion 
in  things  not  specified." 

See  also : 

Harrison  v.  Collins^  86  Penn.  State,  153 ; 
Falendcr  v.  lUackwell^  39  Ind.  App.,  121. 

That  the  General  Electric  Company  in  this  case  has 
been  paid  all  costs  associated  w^th  such  development  work, 
as  well  as  reaping  a  reasonable  profit  on  the  contract  does 
not  aflFect  its  status  as  an  independent  contractor.  Those 
conditions  are  as  to  payment  alone,  and  can  not  be  held  to 
transform  that  company's  employees  into  Government  em- 
ployees. 

My  answer,  therefore,  to  the  first  question  is  that  the 
(leneral  Electric  Company  stands  as  regards  the  United 
States  Government  as  an  independent  contractor. 

In  order  that  the  United  States  might  acquire  an  implied 
license  to  the  future  manufacture,   use  and  sale  of   an 
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invention,  the  invention  must  be  made  by  a  bona  fide 
employee  of  the  United  States  Government. 

In  Solomons  v.  U.  S.  137  U.  S.  342,  Clark,  the  patentee, 
was  an  employee  of  the  Government  as  Chief  of  the  Bureau 
of  Engraving  and  Printing;  and  in  Gill  v.  U.  S.  160 
U.  S.  426,  Gill,  the  inventor,  was  employed  as  a  machinist 
and  master  armorer  at  the  Frankford  Arsenal. 

The  same  relation  of  employer-employee  was  present  in 
the  case  of  Lane  d*  Bodley  Co.  v.  Locke^  150  U.  S.  193. 
No  such  facts  exist  in  the  case  at  hand.  The  General 
Electric  Company  contracted  to  produce  a  particular  ap- 
paratus subject  to  Government  inspection  and  approval 
of  its  mechanical  features.  The  patentee,  Baldwin,  in 
producing  the  searchlight  apparatus  did  not  thereby  cease 
to  be  an  employee  of  the  General  filectric  (Company  and 
become  an  employee  of  the  United  States  simply  by  reason 
of  the  General  Electric  Company's  contract  with  the 
United  States. 

My  answer  to  the  second  question  therefore  is  that  the 
United  States  Government  does  not  acquire  an  implied 
license  in  Baldwin's  invention. 

.  The  third  question  differs  from  the  second  only  in  the 
fact  that  in  the  question  put  an  employee  of  the  contractor 
has  subsequently  assigned  an  invention  to  said  contractor. 
If  the  General  Electric  Company,  as  I  have  held,  is  an 
independent  contractor,  the  agreements  it  may  have  with 
its  employees  regarding  inventions  can  in  no  way  affect 
or  have  any  bearing  upon  the  Government's  right  to  such 
inventions! 

My  answer,  then,  to  the  third  question  is  that  the  Gov- 
ernment acquires  no  implied  license  to  future  manufac- 
ture, use,  and  sale  of  the  inventions  made  by  employees 
of  contractors  and  subsequently  assigned  to  theJatter. 

Formal  Development  Contract  No.  jlf0203. 

This  formal  development  contract  is  in  the  usual  form 
and  differs  only  from  the  one  regularly  used  by  the  Army 
with  its  contractors  as  to  Article  17,  which  article  relates 
to  inventions,  patents,  and  infringements.     Sections  2,  3, 
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4,  5,  and  6  of  the  contract  were  stricken  out  by  agreement 
of  the  parties.  Section  2  of  the  formal  contract  provided 
that  no  royalties  shall  be  charged  against  the  United 
States  by  the  contractor  in  respect  to  any  inventions 
growing  out  of  the  development  work.  The  General 
Electric  Company  did  not  assent  to  this  section,  but  that 
can  not  be  assumed  to  indicate  that  the  claim  is  to  be 
made  for  the  apparatus  supplied  under  the  agreement 
here  considered. 

Section  3,  in  effect,  binds  the  contractor  to  notify  the 
United  States  before  disclosing  an  invention  or  filing  an 
application  for  patent  for  an  invention  resulting  from 
the  development  contract. 

Section  4  provides  that  the  United  States  shall  have  the 
right  to  prohibit  the  filing  of  any  application  or  .the  dis- 
closure of  any  invention  which  is  an  outgrowth  of  the 
contract,  and  that  the  contractor  will  use  his  best  endeavor 
to  keep  the  invention  secret  when  so  directed  by  the  Gov- 
ernmefit. 

Section  5  relates  to  the  compensation  of  contractors 
when  the  provisions  of  section  4  have  been  followed. 

Section  6  provides  that  the  contractor  will  enforce  the 
provisions  of  this  contract  in  so  far  as  its  directors  and 
employees  are  concerned. 

Section  1  of  Article  17  of  the  contract,  entitled  "War- 
ranty against  infringements,"  was  allowed  to  remain.  That 
section  reads  as  follows : 

"  The  contractor  agrees  to  hold  and  save  the  United 
States  and  its  representatives  harmless  against  all  liability 
and  damage  arising  by  reason  of  the  infringement  or  al- 
leged infringement  of  letters-patent  of  the  United  States 
relating  to  the  articles  or  work  herein  contracted  for  that 
are  owned  or  controlled  either  by  assignment,  license,  or 
otherwise,  by  the  contractor,  its  officers  or  employees,  or  a 
person  in  privity  with  the  contractor,  and  by  reason  of  the 
infringement  or  alleged  infringement  of  letters-patent  of 
the  United  States  that  cover  or  relate  to  any  material^^ 
apparatus,  or  processes  of  manufacture  not  specifically 
prescribed  by  the  United  States  for  the  performance  of 
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this  contract.  The  United  States  agrees  to  hold  and  save 
the  contractor  and  its  representatives  harmless  against  all 
liability  and  damage  arising  by  reason  of  the  infringement 
or  alleged  infringement  of  letters-patent  of  the  United 
States  relating  to  the  articles  or  work  herein  contracted 
for  that  are  owned  or  controlled,  either  by  assignment, 
license,  or  otherwise,  by  the  contractor,  its  officers  or  em- 
ployees, or  persons  in  privity  with  the  contractor,  and  that 
caver  materials^  apparatus^  or  processes  of  manufacture 
specifically  prescribed  hy  the  United  States  for  the  per- 
formance of  this  contract:  Provided^  immediate  notice  of 
any  claim  of  infringement  or  of  any  legal  proceedings  in 
connection  therewith  is  given  in  writing  by  the  contractor 
to  the  chief  of  the  bureau :  And  provided  further^  That  tlie 
United  States  is  peimitted  to  intervene  in  any  such  claim 
or  proceedings  and  in  its  discretion  to  defend  the  same  or 
lo  make  settlement  thereof,  in  which  event  the  contractor 
shall  furnish  all  information  and  assistance  requested  by 
the  United  States." 

It  has  been  suggested  on  page  3  of  your  letter  of  May  3, 
1920,  paragraph  2,  that  the  General  Electric  Company  "'  is 
in  a  position  to  claim  extra  compensation  for  the  manu- 
facture, use,  and  sale  of  inventions  which  the  United  States 
paid  to  develop  and  perfect."  Whether  such  claim  has 
been  or  will  be  made  does  not  appear  from  the  file,  but  in 
view  of  this  clause  just  quoted,  it  is  difficult  to  see  what 
further  rights  the  General  Electric  Company  could  suc- 
cessfully assert  under  the  particular  development  contracts 
here  considered  by  reason  of  the  Baldwin  inventions. 

This  section  clearly  protects  the  United  States  from  suits 
for  infringement  by  the  contractor  "  by  reason  of  the  in- 
fringement or  alleged  infringement  of  letters-patent  of  the 
United  States  relating  to  the  articles  or  work  herein  con- 
tracted either  by  assignment,  license,  or  otherwise,  by  the 
contractor."  It  is  directed  and  applicable,  however,  only 
to  the  "articles  or  work"  which  are  the  subject-matter  of 
the  development  contract  and  on  the  face  of  it  can  not  be 
extended  to  other  "articles  or  work"  to  be  made  or  used 
by  the  United  States  not  covered  by  the  agreements. 


562  Rights  of  Government  in  Ivvention^, 

Your  queries  under  the  formal  development  contract 
seem  to  be  framed  solely  upon  the  difference  between  a 
formal  development  contract  and  an  informal  development 
contract.  As  determinative  of  the  question  of  the  General 
Electric  Company  (or  its  workmen)  holding  the  status 
of  independent  contractor  or  of  employee  of  the  United 
States  (lovernment,  there  would  seem  to  be  no  different 
legal  effect  by  reason  of  the  contract  l>eing  styled  "  formal '' 
or  "  informal."  That  distinction  or  diffei-ence  in  nomencla- 
ture, as  I  understand  it,  is  simply  one  of  departmental  con- 
venience. One  is,  perhaps,  preliminary  to  another  more 
formal  and  specific  form  of  contract. 

Taking  into  consideration  the  absence  of  sections  2,  3,  4, 
5,  and  6,  your  recpiests  for  my  opinion  are: 

"(1)  Has  the  United  States  (lOvernment  an  implied 
license  to  the  future  manufacture,  use,  and  sale  of  inven- 
tions designed  by  employees  of  contractors  oi)erating  under 
a  formally  executed  development  contract,  said  contrac- 
tors having  been  paid  all  costs  associated  with  such  de- 
velopment work,  as  well  as  a  reasonable  profit  thereon  ? 

"(2)  Has  the  United  States  Government  an  implied 
license  to  the  future  manufacture,  use,  and  sale  of  inven- 
tions designed  by  contractors  operating  under  a  formally 
executed  development  contract,  said  contractors  having 
been  paid  all  costs  associated  with  such  development  work 
as  well  as  a  reasonable  profit  thereon? 

"(3)  Would  the  Government  of  the  United  States,  not- 
withstanding the  absence  of  sections  2,  3,  4,  5,  and  6  in 
the  contract,  be  entitled  to  the  manufacture,  use,  and  sale 
of  inventions  resulting  from  this  development  contract, 
the  contractor  having  been  paid  all  costs  associated  with 
the  work  as  well  as  a  reasonable  profit  thereon  ? " 

It  follows,  then,  that  my  answer  to  query  No.  1  is — 

That  the  United  States  has  no  implied  license  for  the 
future  manufacture,  use,  or  sale  of  the  inventions  of  em- 
ployees of  contractors  operating  under  a  formal  develop- 
ment contract  under  the  circumstances  set  forth. 

To  the  second  query  as  to  the  rights  of  the  United  States 
regarding  a  license  to^the  future  manufacture,  use,  or  sale 
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of  inventions  made  by  contractors  under  the  same  cir- 
cumstances as  above,  it  is  my  opinion  that  no  such  license 
rights  accrue. 

Finally  as  to  whether  or  not  the  United  States  is  entitled 
to  manufacture,  use,  and  sell  articles  including  the  inven- 
tions resulting  from  the  contractor's  work  under  the 
formal  development  contract  in  the  absence  of  sections 
2,  3,  4,  5,  and  6,  my  answer  is  in  the  negative. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  War. 


RIGHT   OF   GOVERNMENT    IN    INVENTIONS   DESIGNED    Bl 
DAYTON  METAL  PRODUCTS  COMPANY. 

The  contracts  herein  set  fortli,  which  were  entered  into  between 
the  United  States  Government  and  tlie  Dayton  Metal  Products 
Company,  do  not  create  in  the  Government  the  right  to  the  entire 
right,  title,  and  interest  in  and  to  any  inventions  or  patents  pro- 
duced by  the  Dayton  Metal  Products  Company  in  the  performance 
of  these  contracts. 

Department  of  Justice, 

June  13  J  1921. 

Sir:  This  is  in  compliance  with  your  request  of  April 
17, 1920,  for  my  opinion  as  to  whether  or  not  the  contracts, 
identified  in  your  letter,  between  the  United  States  and  the 
Dayton  Metal  Products  Company  created  "  the  legal  right 
of  the  Government  to  the  entire  right,  title,  and  interest 
in  any  patents  and  inventions  which  were  produced  in  the 
performance  of  the  contract  by  the  Dayton  Metal  Prod- 
ucts Company  as  the  employee  of  the  Government  for  ex- 
perimental and  development  work  on  its  behalf." 

It  is  my  opinion  that  the  contracts  referred  to  do  not 
create  in  the  (Jovernment  the  right  to  the  entire  right,  title, 
and  interest  in  and  to  any  inventions  or  patents  pro- 
duced by  tlie  Dayton  Metal  Products  Company  in  the 
performance  of  the  contracts. 

•The  first  of  the  contracts,  of  which  there  were  two, 
dated  January  25,  1918,  and  entitled  "  Contract  for  aero- 
nautical equipment,"  recited  the  facts  that  the  United 
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States  was  at  war  with  Germany  and  Austria-Hungary; 
that  it  required,  but  was  not  able  with  the  facilities  at  its 
disposal,  to  conduct  certain  experimental  work  in  aero- 
nautical development;  that  the  Dayton  Metal  Products 
Company  was  engaged  in  the  development  and  construc- 
tion of  aeronautical  apparatus  and  had  or  could  readily 
acquire  all  facilities  for  conducting  the  experimental  work 
contemplated,  and  that  it  could  procure  the  services  of 
requisite  technical  and  scientific  experts;  that  the  Dayton 
Metal  Products  Company  would  supply  necessary  build- 
ings, apparatus,  equipment,  and  other  facilities  and  all 
necessary  technical  and  scientific  experts,  and  would  pro- 
ceed with  and  continue  such  experimental  work  in  aero- 
nautical development  as  the  Government  might  from  time 
to  time  direct ;  that  the  Government  in  consideration  of  the 
services  rendered  by  the  Dayton  Metal  Products  Company 
in  pursuance  of  the  contract  would  pay  a  determinable 
amount  to  the  company;  and  that  the  contract  should  be 
determinable  by  either  party  upon  thirty  days'  notice  to 
the  other. 

The  second  of  the  two  contracts  was  entered  into  by 
the  Government  and  the  Dayton  Metal  Products  Company 
on  August  20,  1919,  and  was  for  the  purpose  of  termi- 
nating the  relations  between  the  parties  to  the  January 
25,  1918,  contract;  it  recited  that  "the  furnishing  and 
delivery  of  further  articles  under  said  original  contract, 
except  as  herein  provided,  would  exceed  the  present  re- 
quirements of  the  Government,  and  it  is  in  the  public 
interest  to  terminate  said  original  contract  according  to 
its  own  terms."  It  provided  that  the  Dayton  Metal  Prod- 
ucts Company  should  deliver  to  the  Government  "raw 
materials,  partly  finished  articles,  or  work,  and  finished 
artit.'les,  procured,  produced,  or  manufactured  for  the 
purposes  of  said  original  contract  *  *  *  all  of  which 
shall  forthwith  become  and  remain  the  property  of  the 
Government,"  and  for  the  payment  of  an  amount  cer- 
tain to  the  Dayton  Metal  Products  Company  by  the 
United  States  in  consideration  of  which  the  former  dis- 
charged the  latter  from  all  liability  under  the  first  contract. 

No  provision  was  made  in  the  first  contract  for  the 
assignment  of   inventions  or  patents  developed  by  the 


The  Secretary  of  Tfar.  665 

Dayton  Metal  Products  Company  during  performance  of 
the  contract ;  but  in  the  second  contract  the  Dayton  Metal 
Products  Company  agreed  to  and  did  grant  to  the  United 
States  what  purported  to  be  an  irrevocable  license  to 
make,  use,  and  sell,  for  governmental  purposes,  any  in- 
vention made  by  itself  or  its  employees  during  the  develop- 
ment work  under  the  first  contract. 

It  is  apparent  that  it  was  the  intention  of  the  parties 
to  the  first  contract  that  the  Dayton  Metal  Products  Com- 
pany should  carry  out  such  experiments  in  aeronautical 
development  as  the  Government  should  from  time  to  time 
direct,  and  that  the  Government  should  receive  certain 
benefits  from  such  experimental  work. 

Since  there  is  nothing  in  the  first  contract  providing 
for  the  assignment  of  inventions  or  patents  produced  by 
the  Dayton  Metal  Products  Company  during  the  per- 
formance of  the  contract  or  the  granting  of  licenses  or 
shop  rights  to  the  Government,  the  benefits  to  which  the 
Government  is  entitled  are  determined  by  the  relation  be- 
tween the  parties  to  the  contract  and  the  law  in  existence 
at  the  time  the  contract  was  made. 

The  law  is  well  settled  that  w^hen  an  employee  makes 
an  invention  during  the  hours  of  his  employment  and 
at  his  employer's  expense,  the  equitable  title  to  the  inven- 
tion does  not  vest  in  the  employer  in  the  absence  of  an 
express  contract  between  the  employee  and  employer  that 
the  employer  shall  have  title  to  inventions  made  by  the 
employee,  even  though  the  employee  be  employed  to  de- 
vote his  time  and  services  to  devising  and  making  im- 
provements in  articles  manufactured  in  his  employer's 
factory,  and  even  though  the  employer  designate  the  par- 
ticular machine  to  be  improved  and  developed. 
S<^: 

Dahell  vs.  Dueher  Watch  Case  Co.,  149  U.  S.  315; 

Hapgood  vs.  Hewitt,  119  U.  S.  226; 

National  Wirehound  Box  Co.  et  al.  vs.  Healy,  189 
Fed.  49 ; 

midreth  vs.  Dvff  et  al.  143  Fed.  139 ; 

Johnson  Furnace  cfc  Engineering  Co.  vs.  Western 

Furnace  Co.  et  al.  178  Fed.  819 ; 
Pressed  Steel  Car  Company  vs.  Hansen^  128  Fed.  444. 
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Therefore,  if  the  Dayton  Metal  Products  Company  be 
considered  an  employee  of  the  Government,  it  is  clear  that 
the  Government,  under  the  first  contract,  has  no  nght  to 
the  entire  right,  title,  and  interest  in  any  patents  and  in- 
ventions which  were  produced  in  the  performance  of  the 
contract  by  the  Dayton  Metal  Products  Company  as  the 
employee  of  the  Government  for  experimental  and  de- 
velopment work  on  its  behalf,  as  there  was  no  agi-eement 
therein  that  title  should  pass  from  the  Dayton  Metal 
Products  Company  to  the  Government. 

If  the  Dayton  Metal  Products  Company  be  considered 
an  independent  contractor,  it  follows,  of  course,  that  the 
Government  has  no  right  to  the  title  in  the  inventions 
or  patents  produced  by  the  Dayton  Metal  Products  Com- 
pany during  the  performance  of  the  first  contract  because 
of  the  absence  of  an  agreement  between  the  parties  that 
title  should  pass. 

I  have  read  the  opinion  of  The  Judge  Advocate  General, 
but  am  unable  to  agree  with  his  conclusions  in  view  of 
the  decisions  cited  in  this  opinion. 

Of  course,  if  the  Dayton  Metal  Products  Company 
acquired  title  to  inventions,  applications  for  patent,  or 
patents,  by  purchase,  during  the  performance  of  the  con- 
tracts and  was  reimbursed  by  the  Government  for  funds 
so  expended,  the  right  to  the  title  to  those  inventions, 
applications  for  patent,  and  patents  passed  to  the  Govern- 
ment by  the  terms  of  the  first  contract,  just  as  it  did  with 
respect  to  any  other  property  purchased  by  the  Dayton 
Metal  Products  Company  and  paid  for  by  the  Govern- 
ment. I  liave  nothing  before  me,  however,  to  indicate  that 
such  was  the  case. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  War, 
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TAXATION— AUTOMOBILE      TRUCKS      SOLD      IN      UNITED 
STATES    AND    EXPORTED    BY    THE    BUYER. 

Where  automobile  manufacturers  sell  and  deliver  to  a  foreign  buyer 
In  the  Unitetl  States  automobile  trucks  and  the  trucks  are  ex- 
ported by  the  buyer,  the  sales  thus  made  are  taxable  under  sec- 
tion 600  of  the  War  Revenue  Act  of  October  3, 1917  (40  Stat.  316). 

Department  of  Justice, 

June  13, 1921. 

Sir  :  On  June  6.  1921,  you  requested  my  opinion  on  the 
taxability  under  section  6(K)  of  the  Act  of  October  3,  1917, 
as  construed  by  the  opinions  of  my  predecessor,  of  June  5, 
1918,  and  December  11,  1919,  of  sales  made  under  the  fol- 
lowing circumstances : 

.  "During  the  recent  war  the  RepulJlic  of  France  con- 
tracted with  certain  automobile  manufacturers  in  this 
country  for  the  purchase  of  automobile  trucks  to  be  ex- 
ported and  used  on  foreign  soil  in  the  prosecution  of  said 
war.  Owing  to  the  unprecedented  congestion  and  perils 
of  ocean  transportation,  as  well  as  the  absolute  necessity 
for  war-time  secrecy,  the  contracts  provided  that  deliveries 
be  madie  in  accordance  with  the  following  extracts  there- 
from: 

" '  Mode  of  delivery, — The  articles  hereby  contracted  for 
shall  be  delivered  bv  the  seller  to  the  buyer  free  on  board 
railroad  terminal,  New  York  district,  with  lighterage  free 
within  the  free  lighterage  limits. 

"'In  the  event  the  buyer  desires  to  divert  the  delivery 
of  any  of  the  articles  hereby  contracted  for  from  New  York 
to  other  United  States  Atlantic  seaboard  port,  and  gives 
prior  written  notice  to  the  seller  to  this  effect,  the  articles 
covered  by  said  notice  shall  be  delivered  by  the  seller  at 
such  other  United  States  Atlantic  seaboard  port,    ♦    *    ♦ ' 

"As  the  Government  of  France  then  controlled  the 
available  cargo  space  on  vessels  sailing  for  France,  the 
trucks  were  actually  exported  and  routed  in  secret  by  the 
French  authorities." 

Section  600  of  the  Act  (40  Stat.  316)  provides: 

"That  there  shall  l)e  levied,  assessed,  collected,  and  paid 
(a)  upon  all  automobiles,  automobile  trucks,  automobile 
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wagons,  and  motorcycles,  sold  by  the  inaniifactiirer,  pro- 
ducer, or  importer,  a  tax  equivalent  to  three  i>er  centum  of 
the  price  for  which  so  sold     *     *     *." 

In  the  opinion  of  June  5,  1018  (31  Op.  291)),  you  were 
advised  that  the  tax  did  not  apply  to  articles  where  de- 
livery was  made  abroad  (1)  where  the  articles  were  shipped 
by  the  manufacturer  to  his  agent  abroad,  who  then  sold 
them;  (2)  when  the  articles  were  sliipped  by  the  manu- 
facturer to  a  foreign  purchaser  to  fill  orders  made  by  an 
agent  in  a  foreign  country;  (3)  when  the  articles  were 
shipped  by  the  manufacturer  to  a  foreign  purchaser  to  fill 
orders  received  by  the  manufacturer  in  the  United  States; 
or  (4)  when  the  articles  were  shipped  by  the  manufacturer 
to  a  foreign  purcliaser  to  fill  orders  solicited  by  mail  and 
received  by  mail  from  a  foreign  purchaser.  The  reason 
advanced  for  those  conclusions  was  that  a  tax  on  sales 
under  those  conditions  bore  so  directly  and  closely  upon 
the  process  of  exporting  as  to  be  in  substance  a  tax  on  ex- 
portation and  therefore  violative  of  the  constitutional  pro- 
hibition against  a  tax  upon  articles  exported  from  any 
State. 

In  the  opinion  of  December  11,  1919  (32  Op.  84),  it  was 
held  that  where  the  manufacturer  sells  and  delivers  articles 
to  a  foreign  buyer  whose  agent  receives  them  in  the  United 
States,  or  where  the  sale  and  delivery  are  made  to  a  "  for- 
warding agent"  who  receives  them  in  the  United  States 
and  forwards  them  to  his  customers  abroad  the  sale  is 
completed  in  the  United  States;  the  buyer  and  not  the 
seller  exports.  No  tax  is  levied  on  the  buyer,  and  the  tax 
on  the  seller  is  not  so  directly  and  closely  related  to  the 
process  of  exporting  as  to  be  a  tax  on  that  exportation,  even 
though  the  seller  knew  at  the  time  of  the  transaction  that 
the  goods  were  to  be  shipped  abroad,  and  in  the  second  in- 
stance the  seller's  contract  was  with  the  foreign  purchaser. 

The  instant  case  appears  to  be  analogous  to  those  pre- 
sented in  the  latter  opinion;  the  contract  of  the  seller 
was  with  the  foreign  buyer,  but  delivery  was  made  and 
the  sale  completed  in  the  United  States,  the  exportation 
being  a  matter  solely  for  the  buyer.    The  tax  in  such 
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cases  is  not  a  tax  upon  articles  in  course  of  exportation, 
nor  does  it  bear  so  directly  and  closely  upon  the  process 
of  exporting  as  to  be  in  substance  a  tax  on  exportation. 
As  was  said  in  Cornell  v.  Goyne^  192  U.  S.  418,  427 : 

"The  true  construction  of  the  constitutional  provision 
is  that  no  burden  by  way  of  tax  or  duty  can  be  cast  upon 
the  exportation  of  articles,  and  does  not  mean  that  articles 
exported  are  relieved  from  the  prior  ordinary  burdens 
of  taxation  which  rest  upon  all  property  similarly  situ- 
ated. The  exemption  attaches  to  the  export  and  not  to  the 
article  before  its  exportation." 

My  conclusion  is,  therefore,  that  sales  made  uiider  the 
circumstances  outlined  above,  are  taxable  under  section 
600  of  the  Act  of  October  3, 1917. 
Respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Secretary  of  the  Treasury. 


SOVIET  RUSSIA  MEDICAL  RELIEF  COMMITTEE— FEDERAL 

TAX  ON  ADMISSIONS. 

The  Soviet  Russia  Medical  Relief  Committee  does  not  come  within 
the  category  of  organizations  which  are  exempt  from  the  Federal 
tax  on  admissions,  imposed  by  the  Revenue  Act  of  1018  (40  Stat 
1120). 

Department  of  Justice, 

June  13^  1921. 

Sir  :  I  have  the  honor  to  acknowledge  your  letter  of  May 
3,  requesting  any  information  or  suggestions  that  would  be 
of  a.ssistanee  in  determining  the  disposition  that  should  be 
made  of  the  claim  of  the  Soviet  Bussia  Medical  Eelief  Com- 
mittee for  exemption  from  the  Federal  tax  on  admissions, 
imposed  by  the  Revenue  Act  of  1918. 

The  affidavit  on  which  the  claim  of  exemption  from 
Federal  tax  on  admissions  is  based,  is  made  by  Soviet 
Russia  Medical  Relief  Committee,  Western  District, 
Charles  L.  Drake,  director,  and  the  certificate  attached 
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thei*eto  states  that  the  occasions  in  resi)ect  of  wliicli  it  is 
sought  to  have  tlie  admissions  tax  exempt  were  seven 
lectures  on  the  subject  "  Soviet  Kussia,"  and  conductocl  by 
the  Charles  L.  Drake  mentioned  above. 

The  Kevenue  Act  of  1018  imposing  the  tax  on  admis- 
sions rea<ls  in  pail  as  follows  (40  Stat.  1120,  1121)  : 

"Section  8(K).  (a)  That  from  and  after  April  1,  lOllK 
there  sliall  l>e  levied,  assessed,  collected,  and  paid,  in  lieu 
of  the  taxes  imj^osed  by  section  700  of  the  Revenue  Act  of 
1917— 

'"'(l)  A  tax  of  1  cent  for  each  10  cents  or  fraction 
thereof  of  the  amount  paid  for  admission  to  any  place  on 
or  after  such  <late,  including:  admission  by  season  ticket  or 
subscription,  to  be  paid  by  the  person  paying  for  such 
admission ; 

m  *  *  ^  m 

"'(/;)  No  tax  shall  be  levied  under  this  title  in  respect 
to  any  admissions  all  the  proceeds  of  which  inure  ex- 
clusively to  the  benefit  of  relif^ious,  educational,  or  chari- 
table instituti(ms,  societies,  or  organizations.     *     *     •'" 

The  regulations  which  bear  on  this  subject  are  Regu- 
lations 43,  Part  I,  Article  36,  wherein  the  necessary  quali- 
fications of  an  organization  to  make  it  tax-exempt  are 
descril)ed  as  follows: 

"For  an  organization  to  be  considered  a  religious,  edu- 
cational, or  charitible  institution,  society,  or  organization 
within  the  meaning  of  the  Act;  (1)  it  must  have  a  defi- 
nite organization,  with  officers,  directors,  or  truHees,  and 
the  usual  essential  features  (incorporation  not  being  essen- 
tial) of  an  association  of  its  class;  (2)  it  must  have  a 
purpose  Avhich  as  put  into  practice  is  religious,  educational, 
or  charitable;  and  (3)  its  funds  must  be  used  solely  in 
furtherance  of  sudi  porpose,  none  of  them  being  paid 
or  otherwise  distril)uted  to  any  of  its  members  except  as 
charity  or  as  reasonable  compensation  for  services  actually 
rendered.     *     *     ♦ " 

If  the  disposition  of  the  funds  of  the  Soviet  Russia 
Medical  Rtdief  Committee  should  be  made  as  provided  for 


The  Secretary  of  the  Treasury.  671 

in  its  by-laws  it  would  in  all  probability  be  classed  as  a 
tax-exempt  organization,  as  Article  5  {b)  thereof  reads 
as  follows : 

"That  all  the  funds  and  supplies  so  collected  and  re- 
ceived shall  be  used  solely  and  exclusively  for  the  pur- 
chase of  American  medical  supplies  to  be  sent  to  Soviet 
Russia  as  a  charitible  contribution,  and  without  consid- 
eration." 

However,  investigation  sho^Vs  that  the  provisions  of 
the  by-laws  above  quoted  were  not  carried  out.  In  other 
words,  its  funds  were  not  used  solely  in  furtherance  of 
the  purposes  specified,  but  were  used,  in  part  at  least,  to 
spread  propaganda  in  favor  of  thj  Russian  Soviet  regime. 
This  is  shown  pretty  clearly  in  a  report  signed  by  Joseph 
Michael,  as  secretary,  which  was  made  to  Ludwig  C.  A.  K. 
Martens,  Russian  Soviet  representative  in  America,  after 
he  had  been  ordered  deported  from  the  United  States, 
and  which  was  published  in  "  Soviet  Russia  "  for  February 
19,  1921.  Following  are  excerpts  from  the  report  re- 
ferred to : 

"  Several  hundred  valuable  textbooks  and  other  publica- 
tions on  medicine  have  been  collected  and  sent  to  the 
Commissariat  of  Public  Health  of  Soviet  Russia.  *  ♦  ♦ 
For  the  purpose  of  acquainting  the  people  of  the  United 
States  with  conditions  in  Soviet  Russia,  our  committee  has 
published  and  distributed  up  to  the  present  time  about 
30,000  pamphlets,  and  in  addition  to  these  has  issued  in 
large  numbers  leaflets,  letters,  and  statements  to  the  press." 
and 

"The  Soviet  Russia  Medical  Relief  Committee  owes  its 
existence  and  the  success  of  its  work  up  to  this  time  chiefly, 
if  not  solely,  to  the  earnest  support  and  endorsement  given 
to  it  by  your  Bureau  and  by  yourself.  It  is  essential  that 
you  give  us,  as  a  parting  word,  a  definite  expression  as  to 
the  future  possible  usefulness  of  our  committee  and  your 
suggestions  to  aid  us  in  our  activities." 

It  is  my  opinion,  tlierefore,  that  the  Soviet  Russia  Medi- 
cal Relief  Committee  does  not  come  within  the  category  of 
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organizations  which  are  exempt  from  the  tax  on  admis- 
sions, and  that  in  consequence  thereof  the  application  of 
that  organization  for  relief  from  such  tax  should  be  denied. 
Respectfully, 

HARRY  M.  DAUGHERTY. 
To  the  Secretart  of  the  Treasurt. 


TAXATION— WHERE  THE  TRANSPORTATION  OF  GOODS  IS 
PART  OF  THE  PROCESS  OF  EXPORTATION. 

In  the  transactions  herein  stated,  where  the  transportation  of  goods, 
though  within  the  United  States,  was  a  part  of  the  process  of 
exportation,  the  amount  paid  for  the  transportation  is  not  sub- 
ject to  the  tax  imposed  by  section  500  of  the  War  Revenue  Act 
of  October  3, 1917  (40  Stat.  314). 

Department  of  Justice, 

June  13^  1921. 

Sir:  You  have  requested  my  opinion  on  the  taxability, 
under  section  500  of  the  War  Revenue  Act  of  October 
3,  1917,  of  the  amounts  paid  by  a  shipper  (vendor)  for 
the  transportation  of  goods  within  the  United  States  in 
connection  with  the  following  transactions: 

"  1.  Where  a  sale  of  goods  is  effected  within  the  United 
States  to  a  foreign  buyer,  the  agreement  of  sale  requiring 
delivery  to  be  made  by  the  vendor  free  on  hoard  port  of 
exportation  {a)  to  an  agent  of  the  foreign  buyer,  or  (6) 
direct  to  the  ocean  carrier  for  transportation  to  the  foreign 
buyer,  title  passing  and  the  sale  being  completed  in  either 
instance  upon  such  delivery  in  this  country,  it  being  un- 
derstood by  both  the  purchaser  and  the  shipper  (vendor) 
at  the  time  of  the  bargain  that  the  goods  are  to  be 
exported. 

"2.  Where  the  sale  is  made  free  on  hoard  port  of  ex- 
portation to  a  so-called  "  forwarding  agent,"  who  makes 
a  business  of  receiving  goods  in  this  country  and  forward- 
ing them  to  his  clients  abroad,  his  authority  being  limited 
to  the  activities  necessarily  incident  to  the  shipment  of  the 
goods,  including  the  arrangement  for  the  insurance,  pay- 
ment for  the  goods,  etc.,  the  producer  or  manufacturer 
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knowing  that  the  gfMxIs  arc  to  bo  immediately  exported  and 
his  contract  \wm\r  with  the  foreign  purchaw^r. 

"3.  Where  the  sale  is  made  free  on  hoard  poit  of  ex- 
Ix)rtation  to  a  firm  of  brokers  or  to  an  export  house,  who 
then  export  the  goods  pursuant  to  contracts  or  orders  from 
their  own  clients,  the  producer  or  manufacturer,  however, 
knowing  that  the  goods  are  to  be  immediately  exported 
pursuant  to  said  contracts  or  orders,  concerning  which 
he  has  previously  been  informed. 

"4.  Where  in  each  of  the  preceding  transactions,  the 
goods  are  delivered  free  on  hoard  port  of  exportation,  but 
by  the  terms  of  the  contract  of  sale  title  to  the  goods  passes 
upon  receipt  thereof  by  the  carrier  at  point  of  origin ;  the 
intention  of  the  parties  being  not  to  impose  any  obligation 
upon  the  seller  to  deliver  the  goods  at  port  of  exportation, 
but  merely  as  a  matter  of  adjustment  of  the  price  to  throw 
the  expense  of  the  freight  upon  the  seller." 

Section  500  (40  Stat.  314)  of  the  aforesaid  Act  provides: 

"  That  from  and  after  the  first  dav  of  November,  nine- 
teen  hun''Ted  and  seventeen,  there  shall  be  levied,  as- 
sessed, collected,  and  paid  (a)  a  tax  equivalent  to  three 
per  centum  of  the  amount  paid  for  the  transportation  by 
rail  or  water  or  by  any  fonn  of  mechanical  motor  power 
when  in  competition  with  carriers  by  rail  or  water  of 
property  by  freight  consigned  from  one  point  in  the 
United  States  to  another.    ♦    ♦    ♦ " 

On  March  12,  1918,  this  section  was  construed  by  my 
predecessor  (31  Op.  239)  as  not  applicable  to  freight  on 
articles  in  course  of  exportation,  since  otherwise  it  would 
violate  the  prohibitions  of  the  Constitution  against  taxa- 
tion on  exportation.  In  that  opinion  the  test  laid  down 
was  whether  the  transportation  was  in  fact  a  part  of  the 
process  of  exportation,  in  which  event  section  500  was  held 
inapplicable. 

In  the  transactions  above  stated  the  transportation, 
though  within  the  T^nited  States,  was  apparently  a  part  of 
the  process  of  exportation,  and  I  take  it  to  be  immaterial 
to  this  question,  that  in  some  of  the  instances,  the  sales 
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were  actually  consummated  witliin  the  United  States  if, 
in  fact,  the  goods  were  actually  started  in  course  of  ex- 
portation when  they  left  the  vendor. 
Respectfully, 

HARRY  M.  DAUGHERTY. 
To  the  SECRi-yrARY  of  the  Treasury. 


SUBSTITUTION  OF  COLLATERAL  SFX:;URITIES  COVERING 
LOAN  TO  CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY 
CO. 

The  Secretary  of  the  Treasury,  upon  the  findings  certified  by  the 
Interstate  Couimerce  Commission,  may  permit  the  substitution  of 
certain  securities  lield  as  collateral  to  secure  the  repayment  of  a 
loan  made  by  the  United  States  to  the  Chicago,  Rock  Island  k 
Pacific  Railway  Co.,  in  accordance  with  section  210  of  the  Trans- 
portation Act,  1920,  as  amende<I. 

In  order  to  keep  the  transaction  between  the  parties  confined  to 
the  face  of  the  note  or  agreemei^,  an  amendment  or  supplement 
should  be  executwl  by  the  railway  company,  in  the  same  manner 
and  with  the  same  force  and  effect  as  the  execution  of  the  main 
note  or  agreement,  requesting  the  substitution  in  pursuance  of 
the  certificate  of  the  Commission  and  agreeing  that  the  original 
transaction  shall  in  all  resi)ects  stand  unimpaired  and  without 
prejudice  to  any  right  of  the  Government  over  either  the  remain- 
ing se<'urltie8  or  those  substituted  the  same  as  if  the  securities 
substituted  had  been  originally  deposited. 

Department  of  Justice, 

June  IS,  1921. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
favor  of  the  26th  ultimo  and  inclosures  with  respect  to 
the  substitution  of  certain  securities  held  as  collateral  to 
secure  the  repayment  of  a  loan  of  $7,862,000  by  the  United 
States  to  the  C  hicago.  Rock  Island  &  Pacific  Railway  Com- 
pany, in  accordance  with  section  210  of  the  Transportation 
Act*  1920,  as  amended  (41  Stat.  468,  946). 

In  pursuance  of  certain  findings  certified  by  the  Inter- 
state Commerce  Commission  to  the  Secretary  of  the 
Treasury,  the  latter,  on  November  20,  1920,  loaned  the 
railway  company  the  amount  specified,  on  its  note  or 
agreement  in  which  and  as  a  part  thereof  are  listed  by 
descriptions  and  amounts  collateral  securities  to  the  aggre- 
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gate  of  $13,749,47;5.84.  Ainon^  them  are  "Arkansas  & 
Memphis  Bridge  &  Terminal  Company  first  mortgage  5 
per  cent  gold  bonds  (1964)  par  value,  $925,000." 

The  Commission  has  issued  its  second  amended  cer- 
tificate No.  42  "authorizing  the  j^ledge  in  lieu  of  and 
in  substitution  for  the  security  in  part  for  the  loan 
consisting  of  $25,000,  principal  amount,  of  Arkansas  & 
Memphis  Bailway  Bridge  &  Terminal  Company's  first 
mortgage  5  per  cent  bonds,  due  1964  ♦  *  ♦  the  fol- 
lowing described  securities:  $25,000,  principal  amount, 
of  applicant's  first  and  refunding  mortgage  4  per  cent 
gold  bonds,  due  1934  *  *  *."  It  is  now  proposed 
to  withdraw  from  item  $925,000,  twenty-five  $1,000  bonds, 
numbered  1276  to  1300,  both  inclusive,  and  to  substitute 
therefor  twenty-five  $1,(KX)  bonds,  numbered  137774  to 
137798,  of  the  railway's  first  and  refunding  mortgage 
4  per  cent  gold  bonds  due  1934. 

The  question  propounded  is  whether  the  Secretary  of 
the  Treasury  is  authorized  to  make  the  substitution,  and 
if  so,  on  what  conditions,  if  any. 

Section  210,  Transportation  Act,  1920.  as  amended  by 
Sundry  Civil  Appropriations  Act,  June  5,  1920,  very 
clearly  and  specifically  defines  the  respective  powers  of 
the  Commission  and  the  Secretary  of  the  Treasury  with 
respect  to  these  loans.  Inter  alia^  it  is  provided  that  "the 
Commission  shall  certify  to  the  Secretary  of  the  Treasury 
its  findings  of  such  facts  *  *  ♦  also  ♦  *  *  the 
terms  and  conditions  of  the  loan,  inrhulhirf  the  secvrity 
to  he  given  for  repayment,  *  *  *  Upon  receipt  of 
such  certificate  from  the  Commission  the  Secretarv  of  the 
Treasury  shall  immediately,  or  as  soon  as  practicable, 
make  a  loan  of  the  amount  recommended  in  such  certifi- 
cate out  of  any  funds  in  the  revolving  fund  provided  for 
in  this^  section  and  accept  the  security  prescribed  therefor 
by  the  Commission.  *  *  ♦  The  form  of  obligation  to 
be  entered  into  shall  be  prescribed  by  the  Secietary  of  the 
Treasury,  but  *  *  *  tJif  security  which  is  to  be  taken 
therefor^  and  the  terms  and  conditions  of  the  loan  shall 
l)e  in  accordance  with  the  findings  and  the  certificate  of 
the  C<)mmission"  (41  Stat.  946). 
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In  the  note  or  agreement  it  is  provided,  "  or  in  case  of 
insolvency  or  the  appointment  of  a  receiver  of  the  said 
railway  company  or  of  its  property,  then  in  any  such  case 
the  Secretary  of  the  Treasury  is  hereby  authorized  to  sell, 
assign,  transfer,  and  deliver  any  or  all  of  said  securities 
or  interest  therein  or  any  substitute  therefor  or  any  addi- 
tions thereto  at  such  time  or  times,  to  such  person  or  i)er- 
sons,"  etc.  This  is  the  only  reference  found  in  either  sec- 
tion 20  or  the  note  on  the  subject  of  the  substitution  of 
securities. 

To  protect  the  interest  of  the  Government,  both  the 
(commission  and  the  Secretary  of  the  Treasury  are  vested 
with  a  broad  discretion.  The  provisions  of  section  210,  as 
amended,  are  elaborate  to  that  end.  The  Commission  is 
specifically  authorized  to  prescribe  the  form  of  the  se- 
curities and  it  has  acted  in  the  manner  provided  by  law. 
I  am  of  the  opinion  that  the  Secretary  of  the  Treasury  is 
protected  in  acting  upon  the  amended  certificate. 

However,  the  real  transaction  between  the  parties  and 
their  legal  relations  are  found  in  the  note  or  agreement 
wherein  the  collateral  securities  are  all  specifically  listed. 
Continued  substitution  of  securities  for  the  lO-vear  tferm 
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might  result  at  the  end  in  the  Government  not  having  on 
deposit  a  single  original  security. 

Inasmuch  as  the  statute  provides  that  the  form  of  obli- 
gation to  be  entered  into  shall  be  prescribed  by  the  Secre- 
tary of  the  Treasury,  I  am  of  the  opinion,  in  order  to  keep 
the  transaction  between  the  parties  confined  to  the  face  of 
the  note  or  agreement,  that  an  amendment  or  supplement 
should  be  executed  by  the  railway  company,  in  the  same 
manner  and  with  the  same  force  and  effect  as  the  execu- 
tion of  the  main  note  or  agreement,  requesting  the  sub- 
stitution in  pursuance  of  the  certificate  of  the  Commis- 
sion and  agreeing  that  the  original  transaction  shall  in  all 
respects  stand  unimpaired  and  without  prejudice  to  any 
right  of  the  Government  over  either  the  remaining  securi- 
ties or  those  substituted  the  same  as  if  the  securities  sub- 
stituted had  been  originally  deposited. 
Respectfully, 

IIARKY  M.  DAUGHERTY. 

To  the  Skcretary  of  the  Trkasury. 
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AUTHORITY  OF  ALIEN  PROPERTY  CUSTODIAN  TO  REMIT 
PART  OF  PURCHASE  PRICE  OF  ENEMY  PROPERTY. 

Under  the  facts  herein  set  forth,  the  Alien  Property  Custodian  has 
no  right  to  accept  in  full  settlement  of  tlie  purchase  price  of  prop- 
erty, wldch  Avas  sold  under  tlie  provisions  of  the  Trading  with 
the  Enemy  Act  and  the  Executive  orders  pertaining  thereto,  an 
amount  less  tlmn  the  accei)ted  l>id  of  tlie  purchaser  thereof* 

Department  of  Justice, 

June  13^  1921. 

Sir:  I  have  the  honor  to  respond  to  your  letter  of 
April  11,  1921,  asking  my  opinion  and  advice  whether 
the  Trading  with  the  Enemy  Act  and  all  amendments 
thereto  and  presidential  Executive  orders  thereunder  per- 
mit you,  upon  satisfactory  proof  of  facts,  as  hereinafter 
set  forth,  to  accept  in  full  settlement  of  the  purchase 
price  of  property  sold  at  p.ublic  sale  by  the  Alien  Prop- 
erty Custodian  an  amount  less  than  the  accepted  bid 
of  the  purchaser  thereof. 

The  facts  stated  are  as  follows: 

On  December  19,  1919,  the  Alien  Property  Custodian 
sold,  pursuant  to  the  provisions  of  section  12  of  the 
Trading  with  the  Enemy  Act  and  all  amendments  thereto 
and  presidential  Executive  orders  thereunder,  at  public 
sale  in  New  York  City,  through  the  Director  of  the  Bureau 
of  Sales  of  the  Alien  Property  Custodian,  certain  shares 
of  stock  in  a  New  York  corporation  known  as  Selas  Co. 
that  had  been  demanded  or  seized  as  enemy  owned,  to- 
gether with  certain  other  property  not  related  to  your 
inquiry. 

Mr.  Walter  Whetstone,  a  qualified  bidder  under  the 
Alien  Property  Custodian's  order  of  sale,  for  himself 
and  his  associates,  made  the  highest  bid,  to  wit,  $91,000, 
which  bid  was  accepted  by  the  Custodian  on  January  29, 
1920.  Under  the  terms  and  conditions  of  said  sale  the 
purchase  price  was  to  be  fully  paid  within  95  days  there- 
after. 

It  appears  that  Mr.  Whetstone  encountered  financial 
trouble  in  providing  the  purchase  price  within  the  pre- 
scribed time  and  that  repeated  extensions  of  pajTnent  were 
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pranted  him  at  his  re<|iiest  by  the  Custodian.  He  ^adu- 
ally  paid  $85,525.00  on  account,  but  still  owed  on  March 
17,  1921,  the  sum  of  $8,255.66. 

On  the  day  of  the  sale  Mr.  Tliomas  F.  Crean,  a  director 
and  the  treasurer  of  said  Selas  Co.,  is  reported  to  have 
handed  to  Mr.  Whetstone  a  statement  purporting  to  indi- 
cate the  financial  condition  of  said  Selas  Co.'s  affaii*s.  In 
said  statement,  under  the  heading  of  "Accounts  receiv- 
able," it  is  contended  there  appeared  this  item,  "Owens 
Bottle  Company,  $7,931.60,"  which  represented  the  sales 
price  of  a  gas  conservation  apparatus  to  be  installed  by  the 
Selas  Co.  in  the  plant  of  the  Owens  Bottle  Co.  under  a 
conditional  sales  contract  providing  that  it  would  be  bind- 
ing on  the  purchaser  if  the  apparatus  installed  effected  a 
ten  per  cent  saving  in  gas  consumption  in  a  30-days'  trial. 
It  is  further  claimed  that  an  employee  of  the  Selas  Co. 
who  was  installing  said  apparatus  telegraphed  the  Selas 
Co.  on  December  18,  1919,  that  the  apparatus  could  not  be 
applied  to  the  furnace  of  the  Owens  Bottle  Co.  and  recom- 
mended a  substituted  equipment.  The  Selas  Co.,  however, 
did  not  consider  the  contract  as  lost  business  because  it 
had  in  other  cases  made  substitutions  when  the  first  type  of 
equipment  furnished  proved  inapplicable.  It  is  also 
further  alleged  that  the  Selas  Co.  was  thereafter  unable  to 
install  the  necessary  equipment  to  fulfill  its  contract  and 
that  the  Owens  Bottle  Co.  could  not  be  held  for  the  sales 
price  under  said  contract; 

Mr.  Whetstone  now  contends  that  in  submitting  his  bid 
of  $91,000  he  considered  said  account  one  hundred  per 
cent  good,  and  that  he  was  guided  largely  in  making  said 
bid  bv  the  financial  statement  received  from  Mr.  Crean: 
that  the  statement  contained  an  error  of  approximately 
$8,000,  and  that  said  Owens  Bottle  Co.'s  account,  instead 
of  being  an  asset,  became  a  liability  of  about  $12,000.  He 
therefore  asks  the  Alien  Pro])erty  Custodian  to  relieve  him 
of  fifty  per  cent  of  the  loss  by  allowing  or  remitting  him 
$r).(K)0  on  account  of  balance  due  on  purchase  price. 

For  the  purposes  of  this  opinion  the  purchaser's  conten- 
tions may  be  conceded  as  facts. 
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Under  section  12  of  the  Trading  with  the  Enemy  Act 
as  amended  March  28,  1918  (40  Stat.  460) : 

"The  Alien  Proi^eity  Custodian  sliali  be  vested  with  all 
of  the  powers  of  a  common-law  trustee  in  respect  of  all 
proi>erty,  other  than  money,  which  has  been  or  shall  be, 
or  which  has  been  or  shall  be  required  to  be,  conveyed, 
transferred,  assigned,  delivered,  or  paid  over  to  him  in 
pursuance  of  the  provisions  of  this  Act,  and,  in  addition 
thereto,  acting  under  the  supervision  and  direction  of  the 
President,  and  under  such  rules  and  regulations  as  the 
President  shall  prescribe,  shall  have  power  to  manage  such 
property  and  do  any  act  or  things  in  respect  thereof  or 
make  any  disi>osition  thereof  or  of  any  part  thereof,  by 
sale  or  otherwise,  and  exercise  any  rights  or  powers  which 
may  be  or  become  appurtenant  thereto  or  to  the  ownership 
thereof  in  like  manner  as  though  he  were  the  absolute 
owner  thereof:  Provided,,  That  any  property  sold  under 
this  Act,  except  when  sold  to  the  United  States,  shall  be 
sold  only  to  American  citizens,  at  public  sale  to  the  highest 
bidder,  after  public  advertisement  of  time  and  place  of 
sale  which  shall  be  where  the  property  or  a  major  portion 
thereof  is  situated,  unless  the  President  stating  the  reasons 
therefor,  in  the  public  interest  shall  otherwise  determine : 
Provided  further^  That  when  sold  at  public  sale,  the  Alien 
Property  Custodian  upon  the  order  of  the  President  stat- 
ing the  reasons  therefor,  shall  have  the  right  to  reject  all 
bids  and  resell  such  property  at  public  sale  or  otherwise  as 
the  President  mav  direct.     *     *     *." 

Mr.  Whetstone  does  not  charge  fraud,  misrepresentation, 
or  concealment  of  facts,  or  claim  guarantee  of  any  item 
covered  in  the  Custodian's  public  advertisement  and  pros- 
pectus of  the  business  or  order  of  sale.  In  fact,  the  Cus- 
todian's order  of  sale,  publicly  published,  specifically  stated 
in  paragraph  14,  that  anyone  desiring  further  informa- 
tion about  said  property  should  call  on  Joseph  F.  Guffey, 
Director  of  Sales  of  the  Alien  Property  Custodian,  110 
West  Forty-second  Street,  New  York  City.  Paragraph 
15  further  specifically  states  that  "neither  the  Alien 
Property  Custodian  nor  agent  or  agency  of  the  Alien 
Property  Custodian  shall  be  held  or  admitted  to  make 
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any  representation  or  guarantee,  express  or  implied,  con- 
cerning or  in  any  way  respecting  such  property  or  busi- 
ness, or  any  information  concerning  same."  The  fact 
that  Mr.  Crean  is  alleged  to  have  given  certain  infor- 
mation about  the  property  before  the  sale  does  not  jus- 
tify his  contention  for  rebate,  as  he  undoubtedly  knew, 
or  should  have  known  after  reading  paragraphs  14  and 
15  of  said  sales  order,  that  said  Crean  was  acting  with- 
out authority. 

Representations,  expressed  or  implied,  not  made  by  the 
Alien  Property  Custodian  or  his  authoriased  agent  have 
no  effect  on  this  contract  of  sale  and  can  not  be  construed 
as  warranties,  as  such  warranties  are  not  implied  in 
sales  made  by  public  officials. 

The  Monte  Allegre  (9  Wheaton  616). 

The  sale  appears  to  have  been  made  and  approved 
according  to  the  provisions  of  the  Act  and  the  presi- 
dential Executive  orders  pertaining  thereto,  at  public 
sale  to  the  highest  bidder,  for  the  definite  sum  of  $91,000, 
upon  terms  and  under  conditions  clearly  defined  to  the 
bidding  public  in  paragraphs  7  and  8  of  the  Alien  Prop- 
erty Custodian's  order  of  sale,  which  are  as  follows: 

"  Paragraph  7.  Upon  the  acceptance  of  the  bid  of  any 
highest  bidder  as  above  provided,  the  purchase  price  shall 
be  paid  within  the  following  periods  from  the  date  of 
such  acceptance: 

** One- fourth  within  five  days;  another  fourth  within 
thirty  days;  another  fourth  within  sixty  days;  and  an- 
other fourth  within  ninety  days. 

"All  payments  made  more  than  five  days  after  the 
date  of  the  acceptance  of  the  bid  shall  bear  interest  at 
the  rate  of  six  per  cent  per  annum  from  such  date  of 
acceptance. 

"Paragraph  8.  In  case  any  bidder  whose  bid  shall  be 
accepted  and  who  shall  be  declared  the  purchaser  of  said 
property  shall  fail  to  make  good  his  bid,  the  deposit 
made  by  him  prior  to  bidding,  as  herein  provided,  and  any 
payments  in  addition  thereto  upon  the  purchase  price 
made  as  herein  provided  shall  be  forfeited." 
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I  find  no  provision  in  the  Act  whereby  the  Alien  Prop- 
erty Custodian  is  authorized  to  accept  a  modification  of 
the  accepted  bid  after  agreement  on  terms  for  payment 
and  delivery  of  property  thereunder  has  been  made  ac- 
cording to  the  order  of  sale. 

Acting  Attorney  General  Ames,  in  an  opinion  rendered 
May  18,  1920  (32  Op.  265),  in  the  sale  of  the  capital  stock 
of  K.  &  B.  Neumond  (Inc.),  to  Ludwig  Eisermann,  the 
highest  bidder,  held  that  the  Alien  Property  Custodian 
could  not  recall  and  cancel  his  acceptance  of  the  bid  of  Mr. 
Eisermann,  although  the  time  to  accept  or  reject  said  bid 
had  expired  prior  to  the  mailing  of  the  acceptance  thereof. 

In  that  case  the  Custodian  was  held  strictly  to  the  terms 
and  conditions  of  the  order  of  sale  after  his  acceptance, 
although  he  endeavored  to  recall  and  cancel  his  acceptance 
in  order  that  he  might  accept  a  higher  bid  for  the  stock 
of  said  company. 

Such  a  construction  of  the  Act  would  be  contrary  to  the 
intention  of  Congress  and  would  remove  a  valuable  safe- 
guard for  the  protection  of  enemy  property  held  by  the 
Custodian.  It  would  open  a  broad  field  of  discretion 
which  might  occasion  fraud  and  waste  of  enemy  property. 

Its  effect  in  this  case  would  be  to  give  to  the  successful 
bidder  an  advantage  which  other  bidders,  actual  or  pros- 
pective, had  no  reason,  either  from  the  law  or  the  order  of 
sale,  to  believe  they  might  enjoy,  viz,  that  of  receiving  the 
benefit  of  an  implied  guarantee  by  the  Custodian  that  there 
would  be  realized  from  a  chose  in  action  the  maximum 
possible  legal  recovery. 

The  fact  that  Mr.  Whetstone  experienced  financial 
trouble  in  making  payments  and  lost  on  his  investment 
does  not  justify  financial  relief  to  him  out  of  a  trust  fund 
at  the  expense  of  the  beneficiaries  thereunder,  and  any  such 
relief  would,  in  my  judgment,  be  unlawful. 

It  is  my  opinion,  according  to  the  facts  herein  set  forth, 
the  Alien  Property  Custodian  has  no  lawful  right  to  remit 
any  part  of  said  purchase  price,  and  your  question  should 
be  answered  in  the  negative. 
Respectfully, 

HAERY  M.  DAUGHERTY. 

To  the  Alien  Property  Custodian. 
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APPLICATION  OF  SPX^flON  355,  REVISED  STATUTES.  TO 
LAND  ACQi;iHED  BY  WAR  DEPARTMENT  DURING  WAR 
EMERGENCY. 

Section  r^Ho  of  tlio  Revised  Statutes,  reqniritiK  the  approval  of  titles 
by  the  Attorney  General,  was  suspended  as  to  all  lands  a^^qulred 
under  the  provisions  of  the  Act  of  July  2,  1917  (40  Stat.  241K 
as  amended  by  the  Act  of  April  11,  1918  (40  Stat  518).  until 
the  joint  resolution  of  March  3,  1921  (41  Stat.  1359),  IwH^nie 
effective. 

Where  the  War  Department,  under  authority  of  the  said  Act  of  July 
2.  1917,  as  amended  by  the  Act  of  April  11.  1918,  has,  prior  to 
March  3,  1921,  enteretl  into  a  valid  and  enforceable  contract  for 
the  purchase  of  land,  and  under  that  contract  the  United  States 
has  taken  possession,  the  purchase  of  the  land  is  an  atx*oniplisheil 
fact  and  nothing  remains  to  be  done  but  to  carry  out  the  terms 
of  the  contract. 

Department  of  Justice, 

June  14, 1921. 

Sik:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  April  26,  1921,  inquiring  whether,  in  view  of 
the  passage  of  the  joint  resolution  of  March  3,  1921  (Pub. 
Res.  No.  64,  66th  Cong.),  section  355  of  the  Revised 
Statutes  is  now  applicable  to  various  tracts  of  land  taken 
by  the  War  Department  under  Acts  of  Congress  pres- 
ent! v  to  be  mentioned.  As  I  understand  the  situation, 
contracts  of  purchase  have  been  made,  under  which  the 
United  States  has  taken  possession;  but  payment  of  the 
purchase  price,  in  whole  or  in  part,  has  been  delayed 
pending  The  Judge  Advocate  General's  action  with  respect 
to  the  titles.  In  some  instances  he  has  reported  favor- 
ably; in  others,  title  insurance  has  been  taken  or  arranged 
for;  in  still  others,  defects  remain  for  removal  or  adjust- 
ment. You  wisii  to  be  advised  whether  I  must  now  render 
an  opinion  in  favor  of  the  validity  of  all  these  titles 
before  the  purchase  price  can  be  paid. 

At  the  outset  the  question  is  presented  whether  this 
section,  properW  construed,  prohibits  the  expenditure  of 
public  money  for  the  purchase  of  land  without  the  opinion 
of  the  Attornev  General  in  favor  of  the  validity  of  the 
title;  or  whether  the  inhibition  extends  merely  to  the  ex- 
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penditure  of  public  money  for  buildings  or  improvements 
upon  the  land.  The  joint  resolution  of  September  11,  1841 
(5  Stat.  468),  reads  in  pail : 

"  That  no  public  money  shall  be  expended  upon  any  site 
or  land  hereafter  to  be  purchased  by  the  United  States  for 
the  purposes  aforesaid  until  the  written  opinion  of  the 
Attorney  General  shall  be  had  in  favor  of  the  validity  of 
the  title,"  etc. 

In  carrying  this  provision  into  the  Revised  Statutes  its 
wording  was  somewhat  changed.  As  embodied  in  section 
355  it  now  reads : 

"No  public  money  shall  be  expended  upon  any  site  or 
land  purchased  by  the  United  States  for  the  purposes  of 
erecting  thereon  any  armory,  arsenal,  fort,  fortification, 
navy  yard,  customhouse,  lighthouse,  or  other  public  build- 
ing of  any  kind  whatever  until  the  written  opinion  of  the 
Attorney  General  shall  be  had  in  favor  of  the  validity  of 
the  title,"  etc. 

Attorney  General  Bates,  on  two  se})arate  occasions, 
rendered  opinions  involving  the  meaning  of  the  joint  reso- 
lution above  mentioned.  In  10  Op.  39,  after  quoting  in 
isubstance  the  language  first  set  fortli,  he  proceeds: 

"That  is,  as  I  understand  it,  the  land  can  be  l)ought  and 
paid  for,  but  no  public  money  can  be  expended  upon  the 
improvement  of  the  land  by  erecting  thereon  the  needful 
buildings.  By  the  purchase  of  the  land,  the  seller  has 
parted  with  his  [property  and  the  buyer  has  received  a  fair 
equivalent  for  his  money,  even  though  he  might  change  his 
mind  and  never  carry  out  the  original  design  in  making 
the  purchase.  The  thing  prohibited  by  the  joint  resolution 
is  not  the  payment  of  the  purchase  money,  but  the  after 
expenditures  in  improving  the  land." 

In  10  Op.  354,  this  language  is  to  be  found: 

"The  pur])ose  of  this  provisicm  was  to  protect  the 
United  States  against  the  expenditure  of  money  in  the 
purchase  or  improvement  of  land  to  which  it  acquired  a 
doubtful  or  invalid  title.  No  money  is  to  be  paid  until,  in 
the  method  designated,  the  title  is  ascertained  to  be  valid." 

Unless  I  have  misconstrued  the  language  here  employed, 
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the  views  expressed  in  these  two  quotations  are  contradic- 
tory. If  the  view  first  set  forth  is  correct,  it  is  hard  for 
me  to  conceive  what  motive  should  prompt  Congress  to 
insist  that  the  Attorney  General  must  report  in  favor  of 
the  validity  of  the  title  before  improvements  may  be 
erected,  and  at  the  same  time  throw  away  this  safeguard  in 
the.  acquisition  of  the  land  itself.  Moreover,  in  28  Op.  413, 
Acting  Attorney  General  Fowler  suggested  the  advisa- 
bility of  obtaining  an  opinion,  regardless  of  the  applica- 
bility of  section  355  to  the  transactions  under  review. 

Whatever  the  true  interpretation  of  this  section  may 
be,  I  think  the  practice  has  been,  for  many  years  at  any 
rate,  to  have  the  title  passed  upon  by  the  Attorney  Gen- 
eral before  paying  the  purchase  price.  I  feel  disinclined 
to  disregard  this  practice,  and  I  am  unwilling  to  dispose 
of  your  inquiry  on  the  narrow  ground  that  this  section,  or 
more  accurately  speaking  the  joint  resolution  out  of  which 
it  grew,  was  at  one  time  interpreted  to  mean  that  the 
opinion  of  the  Attorney  General  in  support  of  the  title 
is  not  an  essential  prerequisite  to  the  payment  of  the  pur- 
chase price. 

If,  then,  I  assume,  as  I  think  I  must,  that  under  the 
section  just  mentioned  my  opinion  on  the  title  must  precede 
the  payment  of  the  purchase  price,  the  queMion  still  re- 
mains as  to  the  meaning  and  scope  of  the  resolution  of 
March  3,  1921,  with  respect  to  lands  acquired  by  the  War 
Department  under  the  Act  of  Congress  of  July  2,  1917  (40 
Stat.  241),  as  amended  by  the  Act  of  April  11,  1918  (40 
Stat.  518).  By  the  express  terms  of  these  Acts  the  pro- 
visions of  section  355  to  the  effect  that  no  public  money 
shall  be  expended  upon  land  until  the  written  opinion  of 
the  Attorney  General  shall  be  had  in  favor  of  the  validity 
of  the  title,  nor  until  the  consent  of  the  legislature  of  the 
State  in  which  the  land  is  located  has  been  given,  were  sus- 
pended during  the  period  of  the  existing  emergency.  By 
the  Joint  Resolution  of  March  3,  1921  (41  Stat.  1359),  the 
late  emergency  is  in  effect  declared  terminated  for  certain 
purposes ;  and  this  operates  to  revitalize  the  provisions  of 
section  355.    The  question  must  be  approached  in  the  same 
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manner  as  though  Congress  for  the  first  time  had  enacted 
this  section  on  the  date  when  the  joint  resolution  just  men- 
tioned became  effective. 

Proceeding  now  to  answer  this  inquiry,  it  seems  to  me 
that  section  355  can  have  no  application  io  purchases  made 
between  the  time  its  provisions  were  suspended  and  the 
time  they  became  reoperative.    I  am  of  the  opinion  that 
where  the  War  Department,  under  authority  of  the  Act  of 
July  2, 1917,  as  amended  by  the  Act  of  April  11, 1918,  has, 
prior  to  March  3,  1921,  entered  into  a  valid  and  enforce- 
able contract  for  the  purchase  of  land,  and  under  that  con- 
tract the  United  States  has  taken  possession,  the  purchase 
of  the  land  is  an  accomplished  fact  within  the  meaning  of 
the  legislation  now  under  review.    Wliere  a  valid  contract 
irk&s  been  made  under  which  the  United  States  has  taken 
{possession,  nothing  remains  to  be  done  but  to  carry  out  its 
t^rms,  assuming,  of  course,  that  appropriations  for  that 
[purpose  are  available.    Under  these  circumstances  I  re- 
gard the  purchase  as  having  been  consummated.    I  do  not 
tbhink  it  could  have  been  the  intention  of  Congress  to  bring 
^luch  a  contract  within  the  purview  of  the  provisions  just 
:nentioned  where  possession  has  been  taken  pursuant  to 
%he  agreement  of  the  parties.    I  need  hardly  advert  to  the 
disastrous  consequences  that  would  likely  ensue  if  a  con- 
trary conclusion  were  reached.     All  improvement  work 
xiow  going  on,  no  matter  how  urgent  its  character,  would 
liave  to  be  stopped  until  the  provisions  of  this  section  could 
\>e  complied  with. 

Under  the  view  I  take  of  the  matter  I  find  it  unnecessary 
to  give  separate  answers  to  the  classifications  you  mention. 
Begardless  of  how  far  The  Judge  Advocate  General  has 
proceeded  in  examining  the  titles,  I  think  this  opinion  will 
cover  your  inquiries.  If  particular  cases  arise  involving 
doubt  as  tc  what  course  should  be  pursued,  I  shall  be  glad 
to  give  you  the  benefit  of  my  views. 
Very  respectfully, 

HARRY  M.  DAUGHERTY. 

To  the  Sbcbetary  of  Wasu 
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ESTABLISHMENT    OF    KKLIGIOUS    MISSIONS    OX    THK 
NAVAJO    TKEATY    RBSERV^ATION. 

The  Se<Tetary  of  the  Interior  has  discretionary  power  to  grant 
permission  to  the  Presbyterj*  of  Northern  Arizona  to  occnpy  a  tvr- 
tain  (lesignateil  tract  of  land  within  the  Navajo  Treaty  Reserva- 
tion for  religious  mission  purposes. 

Department  of  Justice, 

Jutie  U,  1921. 

Sir:  By  letter  of  February  18,  1921,  you  request  my 
opinion  as  to  the  right  of  the  Secretary  of  the  Interior 
to  i)ermit  the  establishment  of  religious  missions  on  the 
Navajo  Treaty  Reservation,  particularly  in  view  of  the 
provisions  of  Article  II  of  the  Treaty  of  June  1,  1868, 
15  Stat.  667,  between  the  United  States  of  America  and  the 
Navajo  Tribe  of  Indians.  That  article,  so  far  as  material 
here,  is  as  follows : 

"  and  the  United  States  agrees  that  no  persons  except  those 
herein  so  authorized  to  do  and  except  such  officei-s,  soldiers, 
agents,  and  employees  of  the  Government,  or  of  the  In- 
dians, as  may  be  authorized  to  enter  upon  Indian  reserva- 
tions in  discharge  of  duties  imposed  by  law,  or  the  orders 
of  the  President,  shall  ever  l)e  permitted  to  pass  over, 
settle  upon,  or  reside  in  the  territory  described  in  this 
article." 

The  case  which  concretely  presents  the  question  is  this: 

Uix)n  the  petition  of  a  number  of  Indians  of  this  reser- 
vation, the  Secretary  of  the  Interior,  on  May  6,  1919,  set 
apart  to  the  Presbytery  of  Northern.  Arizona  32.5  acres  at 
Chin  Lee,  Ariz.,  within  the  reservation,  for  temporary  use 
and  occupancy  for  mission  purposes.  Subsequently  a  pro- 
test against  the  establishment  of  this  mission,  signed  by 
a  larger  number  of  Indians,  was  filed,  invoking  the  pro- 
vision of  the  treatv  above  set  forth. 

It  appeal's  that  Catholic  and  Protestant  missions  have 
heretofore  been  established  and  are  now  maintained  on 
this  reservation,  permission  apparently  having  been  given 
in  each  case  on  a  petition  from  certain  Indians  against 
which  no  protest  was  made.  The  treaty  provision  has  not 
heretofore  been  invoked. 
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The  treaty  is  an  old  one,  and  it  is  somewhat  difficult 
properly  to  estimate  now  the  conditions  existing  when  it 
was  executed  and  the  exact  situation  which  called  forth 
the  provision  in  question.  Undoubtedly  it  was  intended 
as  a  measure  to  protect  the  Indians  from  molestation  or 
interference  from  sources  not  under  (lovernment  sancti(m 
or  such  as  were  not  beneficial  to  the  Indians;  in  other 
words,  disturbing  or  irritating  factors. 

The  question  presented  should  be  broadly  treated  and 
considered  from  the  standpoint  of  the  welfare  of  the  In- 
dians, and,  unless  clearly  necessary  in  view  of  the  pur- 
ix)ses  of  the  treaty,  should  not  be  construed  to  restrain  the 
introduction  of  civilizing  and  moral  influences  among  them. 

The  United  States^  is  the  guardian  and  protector  of 
the  Indians;  the  latter  are  in  a  state  of  pupilage.  It  is 
the  duty  of  the  Government  as  such  guardian  to  do  all 
that  may  seem  proper  and  desirable  to  civilize  the  Indians 
and  equip  them  by  training  and  education  for  the  duties 
of  citizenship.  It  is  no  less  the  duty  of  the  Govern- 
ment to  inculcate  morals  than  to  train  the  mind;  indeed, 
intellectual  training  without  moral  training  would  be 
exceedingly  dangerous.  It  is  stating  a  truism  to  say  that 
the  Christian  religion  is  an  uplifting  influence,  a  builder 
of  morals,  and  an  aid  to  civilization. 

In  view  of  the  broad  powers  which  Congress  has  con- 
ferred upon  the  Secretary,  all  looking  to  the  protection 
and  civilization  of  the  Indian  wards  of  the  Nation,  I  do 
not  think  this  treaty  should  be  so  construed  as  to  limit 
your  discretion  in  the  matter  of  permitting  the  estab- 
lishment of  such  missions  and  churches  as  will  in  vour 
judgment  afford  the  Indians  full  and  free  opportunity 
for  religious  instruction  and  worship. 
'  The  practice  seems  long  established  of  authorizing  the 
maintenance  of  missions  upon  reservations,  and  this  is 
so  w4th  respect  to  the  reservation  here  involved.  The 
fact  that  all  this  may  have  been  done  without  protest  is 
not  material  in  view  of  the  l)roa(l  powers  of  the  Secie- 
tary  as  the  executive  agent  of  the  United  States,  the 
guardian  of  the  Indians. 
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From  your  letter  and  the  papers  accompanying  it,  the 
matter  of  the  consent  of  the  Indians  seems  to  be  con- 
sidered a  material  if  not  a  controlling  factor.  Under  any 
interpretation  of  the  language  of  Article  II  of  the  treaty 
it  can  not  be  said  that  consent  is  of  effect.  The  article 
limits  the  right  to  pass  over,  settle  upon,  or  reside  in  the 
reservation  to  employees  of  the  (government  or  of  the  In- 
dians authorized  '^to  enter  upon  the  Indian  reservations 
in  discharge  of  duties  imposed  by  law,  or  the  orders  of 
the  President." 

A  strict  and  narrow  interpretation  of  the  language  of 
Article  II  would  necessarily  result  in  a  holding  that  not 
only  is  the  permission  granted  to  the  Presbytery  of  North- 
ern Arizona  unauthorized,  but  also  that  the  permission 
granted  to  the  missions  now  on  the  reservation  is  likewise 
unauthorized  and  that  these  are  maintained  without  right 
or  legal  justification. 

I  am  of  opinion,  therefore,  that  the  Secretary  of  the  In- 
terior has  discretionary  power  to  grant  permission  to  the 
Presbytery  of  Northern  Arizona  to  occupy  the  land  set 
apart  for  the  purposes  specified. 
EespectfuUy, 

HARRY  M.  DAUQHERTY. 

To  the  Secretary  of  the  Interior. 


SETTLEMENT     FOR     TRANSPORTATION     SERVICES     REN- 
DERED  BY  THE  BRITISH  GOVERNMENT. 

The  provisions  of  the  Act  of  March  8,  1875  (18  Stat  481),  which 
provide  for  "  deducting  any  debt  due  the  United  States  from 
any  Judgment  recovered  against  the  United  States  by  such  debtor.** 
do  not  apply  to  the  proposed  payment  to  the  British  Ministry  of 
Shipping  of  the  amount  agreed  upon  in  settlement  of  a  claim 
against  the  War  Department  for  transportation  services  arising 
out  of  the  war  with  Germany. 

Department  of  Justice, 

June  es,  1921. 
Sir:  I  have  your  letter  dated  April  8,  1921,  requesting 
an  expression  of  my  opinion  as  to  whether  the  provisions 
of  the  Act  of  March  3, 1876,  c.  149, 18  Stat.  481,  apply  to 
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a  proposed  payment  to  the  British  Ministry  of  Shipping 
of  $32,688,352.62  in  settlement  of  a  claim  against  the  War 
Department  for  transportation  services  arising  out  of  the 
war  with  Germany;  and  if  so,  whether,  in  view  of  the 
situation  disclosed  in  the  papers  accompanying  your  letter 
you  are  authorized  to  pay  to  the  British  Ministry  of  Ship- 
ping all  or  any  part  of  said  sum  of  $32,688,352.62,  and  if  a 
part,  what  part. 

From  the  papers  submitted  it  appears  that  by  the  Act 
of  Congress  approved  March  2,  1919,  c.  94,  40  Stat.  1272, 
1273,  the  Secretary  of  War  was  empowered,  through  such 
agent  or  agency  as  he  might  designate,  to  make  equitable 
and  fair  adjustments  and  agreements  in  settlement  of 
agreements  or  arrangements  entered  into  with  any  foreign 
Government,  or  the  nationals  thereof,  prior  to  November 
12, 1918,  for  the  furnishing  to  the  American  Expeditionary 
Forces  or  otherwise,  for  war  purposes,  of  supplies,  mate- 
rials, facilities,  services,  or  the  use  of  property,  and  for 
the  furnishing  of  any  thereof  by  the  United  States  to  any 
foreign  Government. 

Pursuant  to  the  authoritv  thus  conferred  the  War  De- 
paiinient,  by  Brig.  Gen.  W.  D.  Connor,  entered  into  an 
agreement  with  the  British  Government,  by  Sir  E.  Mani- 
fold Raeburn,  a  special  representative  of  the  British  Min- 
istry of  Shipping,  for  the  payment  to  said  Government  of 
$32,577,858.57,  with  interest  at  5  per  cent  per  annum  from 
the  date  of  the  agreement,  March  3,  1921,  to  the  date  of 
pa5Tnent,  as  a  final  settlement  between  the  War  Depart- 
ment and  the  British  Ministry  of  Shipping  of  all  bills, 
accounts,  and  claims  of  every  nature  on  the  part  of  either 
party  against  the  other  "  for  transactions  connected  with 
the  transportation  of  personnel  or  materials  or  other  trans- 
portation services  arising  out  of  the  recent  war  with  (Jer- 
many  and  her  allies  during  the  period  "from  April  6,  1917, 
to  the  date  of  the  agreement." 

On  February  7,  1921,  the  chairman  of  the  United  States 
Shipping  Board  addressed  a  letter  to  the  Secretary  of  the 
Treasury  stating  that  the  Shipping  Board,  through  the 
United  States  Shipping  Board  Emergency  Fleet  Corpo- 
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ration,  has  a  claim  against  the  British  Ministry  of  Ship- 
ping amounting  to  $12,275,711.28,  and  requesting  that  the 
Secretary  of  the  Treasury,  under  the  Act  of  March  3,  1875, 
witlihold  a  sufficient  proportion  of  the  proposed  payment 
to  the  British  Ministry  of  Shipping,  under  the  settlement 
with  the  War  Department,  until  such  time  as  the  claim  of 
the  Shipping  Board  against  the  Ministry  of  Shipping  is 
finally  adjusted  and  settled.  Although  the 'letter  does  not 
state  the  nature  of  the  latter  claim,  presumably  it  is  for  the 
transportation  of  fuel  oil,  since  the  letter  recites  that  the 
claim  has  not  lieen  paid  because  of  an  objection  to  the 
rates  charged  "  for  the  shipment  of  oil.'- 

It  is  proper  to  observe  that  the  agreement  of  March  8. 
1021,  In^tween  tlie  War  Depailment  and  the  British  Gov- 
ernment in  terms  relates  to  and  covers  onlv  the  claims  of 
the  War  Department  against  the  Ministry  of  Shipping 
and  the  claims  of  the  Ministry  of  Shipping  against  the 
War  Department,  and  that  as  to  all  other  claims  between 
the  two  (lovernments  or  any  of  tlie  departments  thereof  it 
is  mutually  exclusive. 

The  Act  of  March  8,  1875,  c.  149,  18  Stat.  481,  i-eads  as 
follows : 

''That  when  any  final  judgment  recovered  against  the 
United  States  or  other  claim  duly  allowed  by  legal  author- 
ity, shall  be  presented  to  the  Secretary  of  the  Treasury 
for  payment,  and  the  phiintiiT  or  claimant  therein  shall  be 
indebted  to  the  United  States  in  any  manner,  whether  as 
principal  or  surety,  it  shall  be  the  duty  of  the  Sei^retary 
to  withhold  payment  of  an  amount  of  such  judgment  or 
claim  eijual  to  the  debt  thus  due  to  the  United  States; 
and  if  such  phiintiff  or  claimant  assents  to  such  set  off, 
and  discharges  his  judgment  or  an  amount  thereof  equal 
to  said  debt  or  claim,  the  Secretary  shall  execute  a  dis- 
charge of  the  debt  due  from  the  plaintiff  to  the  Unit^id 
States.  But  if  such  jdaintiff,  or  claimant,  denies  his  in- 
debtedness to  the  United  States,  or  refuses  to  consent  to 
the  set-off,  then  the  Secretary  shall  Avithhold  payment  of 
such  further  amount  of  such  judgment,  oi:  claim,  as  in  his 
opinion  will  be  sufficient  to  cover  all  legal  charges  and 
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costs  in  prosecuting  the  debt  of  the  United  States  to  final 
judgment.  And  if  such  debt  is  not  already  in  suit,  it  shall 
be  the  duty  of  the  Secretary  to  cause  legal  proceedings  to 
be  unmediately  commenced  to  enforce  the  same,  and  to 
cause  the  same  to  l)e  prosecuted  to  final  judgment  with  all 
reasonable  disi)atch.  And  if  in  such  action  judgment  shall 
be  rendere<l  against  the  United  States,  or  the  amount  re- 
covered for  debt  and  costs  shall  be  less  than  the  aniount 
so  withheld  as  before  provideil,  the  balance  shall  then  be 
paid  over  to  such  plaintiif  by  such  Secretary  with  six  per 
cent  interest,  thereon  for  the  time  it  has  been  w  ithheld  from 
the  plaintiff." 

This  Act  was  passed  by  both  Houses  without  dei)ate,  so 
that  no  help  in  its  interpretation  may  be  gained  from  the 
proceedings  in  Ccmgress.  The  language  employed,  how- 
ever, is  whollv  inconsistent  with  an  intention  that  the  Act 
should  apply  to  payments  made  to  foreign  Governments. 
This  is  particularly  true  of  the  reference  to  the  payment  of 
''  final  judgments ''  against  the  United  States  and  the  direc- 
tion to  the  Secretary  of  the  Treasury  to  reduce  to  judgment 
all  counter  claims  of  the  United  States  where  a  set-oif  is 
not  consented  to  by  the  claimant  or  judgment  creditor. 
It  is,  of  course,  a  matter  of  common  knowledge  that  sov- 
ereign nations  do  not  prosecute  their  claims  against  one 
another  in  the  courts,  and  that  by  universal  practice  such 
claims  are  adjusted  through  established  diplomatic  chan- 
nels or  specially  constituted  agencies. 

Again,  the  language  of  the  statute  is  mandatory  and 
admits  of  no  exceptions.  If  it  shall  be  construed  to  apply 
to  a  case  such  as  is  now  ])resented,  then  whenever  a  claim 
is  allowed  bv  the  United  States  in  favor  of  a  foreimi 
nation  it  will  l)e  the  dutv  of  the  Secretarv  of  the  Treasurv 
in  making  payment  to  withhold  the  amount  of  any  claim 
which  the  Ignited  States  may  have  against  such  nation. 
As  is  well  known,  this  Government  exercises  a  broad  dis- 
cretion in  determining  what  claims  it  will  present  against 
other  naticms,  and  the  operation  of  the  statute  in  such 
matters  would  seriously  interfere  with  the  Government  in 
the  con(hict  of  its  foreign  relations.     If  auv  inference  can 
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"be  drawn  from  the  absence  of  debate  on  the  Act,  it  is  that 
Congress  never  conceived  that  it  would  apply  to  payments 
to  foreign  nations. 

I  am  therefore  of  opinion  that  the  provisions  of  the 
Act  of  March  3,  1875,  strictly  construed  do  not  apply  to 
the  proposed  payment  to  the  British  Ministry  of  Shipping 
under  the  settlement  arrived  at  between  it  and  the  War 
Department.  But  this  view  does  not  prevent  the  Secre- 
tary of  the  Treasury,  in  the  exercise  of  a  sound  discretion, 
and  through  the  usual  diplomatic  channels,  suggesting  that 
the  amount  due  the  United  States  Shipping  Board  from 
the  British  Government  be  withheld  in  making  such  pay- 
ment. 

This  conclusion  makes  it  unnecessary  to  consider  the 
other  questions  mentioned  in  your  letter. 
Respectfully, 

HAitRY  M.  DAUGHERTY. 

To  the  SECRi-rrARY  of  the  Treasury. 
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(See  also  Index  to  Subjects,  p.  XXI) 
ACXTIC  ACID,  GLACIAL.    See  Contracts,  10. 

ADMIBALTT. 

CoNDuer  OF  Surra,  etc.    See  Shifpikg  Board. 

ADMISSIOKS  TAX.    See  Taxation,  1-6. 

ADULTXBATSD  BTJTTXB. 

1.  Tazatioii. — ^A  frade  of  batter  produced  from  decomposed  or  rancid 
cream,  which  has  been  neutralized  with  chemicals  before  churn- 
ing, is  "adulterated  butter'^  within  the  meaning  of  section  4  of 
the  act  of  May  9, 1902  (32  Stat.  194)  and  is  taxable  as  such.  377. 
8.  Same. — ^A  grade  of  butter  produced  from  cream,  which  is  high  in 
acid  and  has  a  bad  odor  and  which  has  been  neutralized  with 
chemicals  before  churning,  is  'adulterated  butter*'  within  the 
meaning  of  section  4  of  the  act  of  May  9,  1902,  supra^  and  is 
taxable  as  such.    377. 

AGS  LDOT. 

Government  Employment.    See  Civil  Service,  15. 
Police   and   Fire    Departments,    D.    C.      See   Dibtriot   of 
Columbia,  2. 

AGBICULTUBE,  SXCBETAST  OF. 

Agreement  ior  Use  of  Inventions.    See  Patents,  8. 

Authority  in  the  Matter  of  Grazing  PERMrra.  See  Na- 
tional Forests,  3. 

Power  to  Transfer,  etc.,  Water  Power  Permfto.  See 
National  Forests,  1. 

War  Material  and  Equipment,  Transfer  from  War  De- 
partment.   See  Motor  Vehicles,  1. 

ALASKA  NOBTHEBN  BAILWAT. 

Transfer  of  Office  Building  to  Department  of  Justice. — ^The  Alaska 
Northern  Bailway  office  building  at  Seward,  Alaska,  which 
was  purchased  by  the  United  States  under  the  authority  of  the 
act  of  March  12,  1914  (38  Stat.  305),  can  not  be  transferred  to 
the  Department  of  Justice.    358. 

ALCOHOL.    See  Liquors,  23. 
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ALIEN  PBOPEBTT  CUSTODIAN. 

1.  Allowances  of  CUims  while  Suits  Pending. — Where  suit  is  llled 
pursuant  to  the  provisions  of  section  9  of  the  trading  with  the 
enemy  act  for  the  recovery  of  speciHc  enemy  property,  8urh 
property  miist  be  retained  by  the  Alien  Property  Custodian 
or  by  the  Treasurer  of  the  United  States  until  the  liti^^tiou  is 
determined;  and  where  suit  is  instituted  to  recover  a  debt, 
funds  to  the  amount  of  the  debt  plus  probable  costs  must,  if 
available,  be  retained  by  the  Clovernment.  but  any  Burplus 
over  such  amount  is  unaffect^l  by  the  pending  suit  and  remains 
free  to  be  dealt  with  as  the  law  directs.    57. 

8.  Authority  to  Remit  Part  of  Purchase  Price  of  Enemy  Property. — 
Under  the  facts  herein  set  forth,  the  Alien  Property  Custodian 
has  no  right  to  accept  in  full  settlement  of  the  purchase  price  of 
property,  which  was  sobl  under  the  provisions  of  the  trading 
with  the  enemy  act  and  the  Executive  orders  pertaining  thereto*, 
an  amount  less  than  the  accepted  bid  of  the  purchaser  thereof. 
577. 

8.  Authority  to  Receive  Accrued  Benefits  under  War  Risk  Insurance. — 
Benefits  accruing  to  alien  enemies  or  allies  of  enemies  under 
the  war  risk  insurance  act,  the  ]>ayment  of  which  is  deferred 
until  after  peace,  may  properly  be  paid  to  the  Alien  Property 
Custodian,  but  this  is  unnecessary,  as  they  may  just  as  well 
remain  in  the  Treasurv.     6t). 

4.  Contract  of  Sale— Capital  Stock  of  K.  k  S.  Neumond  (Inc.).— The 
Alien  Property  (.'ustodian  offered  for  sale  at  public  auction 
certain  shares  of  the  capital  stock  of  K.  k  E.  Neumond  (Inc.), 
which  he  had  previously  seized  in  accordance  with  the  t^rms  of 
the  trading  with  the  enemy  act,  and  as  Ludwig  Eiscmann  waa 
the  highest  bidder  at  such  sale,  the  Custodian  executed  and 
mailed  to  him  a  notice  of  acceptance  of  his  bid;  this  constituted 
a  contnu't  which  is  binding  upon  the  Custodian  and  is  enforce- 
able bv  the  bidder.     1*65. 

See  also  Inxome  Tax,  5,  6. 

ALIENS. 

Beneficiaries,  War  Risk  Insurance.     See  War  Risk  Insur- 
ance, 14-22. 
Citizenship.     See  Citizenship,  1-4. 

(rRAZINQ    PERMITS.       See    NATIONAL    FORK8T8,  2,  3. 

Passports.    See  Passports,  I,  2. 

Taxation  op  Nonresident  Aliens.     See  Taxation,  15. 

AMERICAN  ELECTRO  PRODUCTS  CO. 

Proouction  of  (Jr-AciAL  Acetic  .\cii).    See  Contracts,   10. 

AMMUNITION. 

Exportation  of  Machinery  to  Mexico  for  Manukacturk  of 
Arms,  etc.     See  Arms  and  Munitions  of  War,  1.  2. 
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ANNUmSS,  ACCRUED.     See  Civil  Service,  14. 

APPOINTMSNTS. 

Aid,  Coast  and  Geodltic  Survey.    Set  Coast  and  Geodetic 

Survey,  1. 
Military    Preference    in    Civil    Appointments.    See    Civil 

Service,  1^. 
Pouce    and    Fire    Departments,    D.  C.    Su    District    of 

Columbia,  2. 

APPBOPSIATIONS . 

Authority  or  President  over  Unexpended  Balances.  See 
President,  I. 

ARIZONA. 

Community  Property.    See  Income  Tax,  4. 
Establishment  op  Religious  Missions.    See  Xavaho  Treaty 
Reservations. 

ARMISTICE. 

Signing,  did  not  Terminate  War.  See  War  Risk  Insurance, 
l«. 

ARMS  AND  MTTNITIONS  OF  WAR. 

1.  Exportation  of  Machinery  to  Mexico  for  the  Manufacture  of  Arms 

and  Ammunition. — The  exportation  int^  Mexico  of  marhinery 
for  the  us<»  in  the  conHtruction  of  a  plant  for  the  production  of 
arms  and  ammunition  doe?  not  fall  within  the  purview  of  the 
Prwident'B  pnK*lamation  of  July  12.  1919,  prohibiting  the  expor- 
tation of  anriH  or  munitions  of  war  into  that  country.     1.32. 

2.  Same.  -Under  the  provisions  of  the  act  of  June  15,  1917  (40  Stat. 

22o).  as  lon^r  a.s  a  condition  of  war  exists,  the  President  can  extend 
a  prohibitfon  on  exportation  to  any  article  which  he  thinks 
should  be  r«»strict<Hl.     132. 

ARMT. 

Compensation  for  Disability,  etc.,  **In  The  Line  ok  Duty." 
See  War  Risk  Insurance,  23-31. 

Former  (Sovernment  KMiM-OYKhs,  Rkinmtatkmknt  in  ('ivil 
Service.     See  Ci  v  1 1.  S  e  r  .  ic  k  ,  .>-9 . 

CtRADE  OR  Rank  of  Temporary  Officers.     *SVf  Navy,  1.  2. 

NuRHEs.     See  Hospitals;    War  Risk  Insurance,  30,  31. 

Officers.     See  Navy,   1,  2;  Civil  Service,  7;  Carriers,  2. 

Reinstatement  in  (Jovernment  Service  of  Persons  Com- 
missioned from  Civil  Life.     Set  Civil  Service,  7. 

Transportation  at  Reduced  rates  op  Officers'  Families. 
See  <'arriers,  2. 

ASSIGNMENTS. 

Patent  Rights.    See  Patents,  1,  2,  12. 
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ATTORNEY  QENSBAL. 

1.  Questions  not  Arising  in  Administration  of  Deptrtments. — ^Bene- 
floiaries  of  War  Bisk  Insurance  Injured  on  Federal  Controlled 
Bailroads. — The  Attorney  General  declines  to  express  an 
opinion  upon  the  question  propounded  by  the  Secretary  of  the 
Treasury  as  to  whether  a  person,  who  has  been  injured  on  a  rail- 
road under  Federal  control  and  who  has  received  compensation 
under  the  terms  of  the  war  risk  insurance  act,  is  barred  from 
maintaining  a  suit  brought  against  a  railroad  corporation  or  the 
Director  General  of  Railroads,  because  the  question  is  not  one 
arising  in  the  administration  of  the  Treasury  Department.    531. 

t.  Same. — Orade  or  Bank  on  Betiiement  of  Temporary  Officers  of 
Navy  and  Miurine  Corps. — ^The  Attorney  Oeneral  does  not  feel 
authorized  to  answer  the  question  propounded  by  the  Secretary 
of  the  Navy  as  to  whether  the  President  has  Xbt  power  to  revoke 
the  temporary  appointments  of  officers  of  the  Army  and  Marine 
Corps  made  under  sec.  4,  act  of  May  22,  1917  (40  Stat.  35), 
solely  for  the  purpose  of  affecting  the  grade  or  rank  on  retire- 
ment of  the  officers  concerned,  because  it  has  not  been  suffi- 
ciently shown  that  this  is  a  question  of  law  arising  in  the  admin- 
istration of  the  Navy  Department.    220. 

t.  Same. — Service  Pension  Acts. — ^The  Attorney  Oeneral  declines  to 
render  an  opinion  at  the  request  of  the  Secretary  of  the  Interior 
upon  certain  questions  relating  to  the  construction  of  the  service- 
pension  acts,  because  the  request  is  unaccompanied  by  a  state- 
ment of  fkcts  from  which  it  appears  that  the  questions  presented 
rest  upon  an  actual  case  arising  in  the  administration  of  hla 
department.    270. 

4.  Questions  Under  Consideration  by  Courts. — ^Eai*w  y  Companies. — 
Extra  Compensation  for  Customs  Officers.— The  Attorney  Gen- 
eral declines  to  express  an  opinion  upon  the  question  whether 
railway  companies  and  other  carriers  bringing  n  merchandise 
from  contiguous  foreign  territory  in  cars  or  other  conveyances 
are  liable  for  the  extra  compensation  of  such  customs  officers  as 
may  be  required  to  perform  service  in  the  examination  of  bag- 
gage or  the  lading  or  unlading  of  merchandise  on  Sundays  or 
holidays,  and  at  other  than  the  regular  hours  of  such  officers  on 
other  days,  as  the  same  question  is  involved  in  a  case  now  pend- 
ing on  appeal  to  a  Federal  court.    472. 

i.  Same. — It  has  long  been  the  settled  rule  of  this  department  not  to 
render  an  opinion  upon  any  question  whose  answer  may  brine 
it  into  conflict  with  a  judicial  tribunal,  especially  while  the 
question  is  under  consideration  by  the  courts.    472. 

AUTHORTTY  TO  APPROVE  LaND  TrTLES.      Su  TfTLE  TO  LaKD,  1. 

Escheat  of  United  Stater  Bonds.    See  Bonds,  2. 
AUTOMOBILSS.    Su  Motor  Yehiclbs. 
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AWABDS. 

Under  Dent  Act.    See  Contracts,  14. 

Under  War  Risk  Insurance  Act.    Su  War  Risk  Insurance, 
1,2. 

BASEBALL  ASSOCIATIONS 

Tax  on  Season  Tickets.    See  Taxation,  2. 

BENEFICIABIES. 

Enemy  Aliens.    See  War  Risk  Insurance,  14-18. 
Enemy  Nationals.    See  War  Risk  Insurance,  1&-21. 
Identification  by  Letters  of  Deceased  Soldier     See  War 
Risk  Insurance,  1. 

BEVEBAQES. 

Tax  on  Noncarbonated  Fruit  Juices.    Set  Taxation,  7-10. 

BONDS. 

1.  Escheat  under  California  Statntes.— A  registered  bond  of  the 
United  States  is  property  within  the  State  of  California  and 
escheats  to  that  State  if  its  owner  being  domiciled  there  died 
intestate  without  leaving  heirs  at  la^  or  next  of  kin;  and  it 
escheats  to  the  United  States  only  if  its  owner,  at  the  time  of  his 
death  intestate  and  without  heirs  at  law  or  next  of  kin,  was 
domiciled  on  territory  over  which  the  United  States  retained 
exclusive  jurisdiction.    268. 

8.  Same.—Under  the  California  statntes  an  escheat  may  be  en- 
forced in  a  creat  variety  of  ways,  and  henoe  as  to  the  proof  (rf 
escheat  required  to  warrant  the  transfer  of  a  registered  bond  on 
the  books  of  the  Treasury  Department  the  Attorney  General 
can  not  go  beyond  the  general  statement  that  it  should  consist 
of  a  transcript  of  the  proceedings  in  a  court  of  competent  Juris- 
diction, certified  to  or  authenticated  in  a  manner  provided  in 
section  905  of  the  Revised  Statutes  and  sufficient  to  show  com- 
pliance with  sections  1269  to  1274a  of  the  California  Code  of 
Civil  Procedure.    268. 

8.  Same. — ^If  the  Judgment  declaring  that  the  property  has  escheated 
is  not  that  of  a  court  of  last  resort,  it  should  also  appear  that  the 
time  within  which  an  appeal  to  a  higher  court  may  be  taken  has 
elapsed.    268. 

4.  Same.— Whether  the  proof  of  escheat  is  sufficient  to  show  com- 

pliance with  the  California  statutes  is  a  question  which  the 
Attorney  General  can  pass  upon  only  in  each  specific  case  as  it 
arises.    268. 

5.  Liberty  Loan  Bonds. — Found  and  Placed  in  Custody  of  Treasury 

Department. — ^A  coupon  bond  of  the  first  Liberty  loan  hating 
been  found  in  the  poet-ofiSce  building  at  Denver,  Colo.,  by  a 
post-office  employee  and  forwarded  to  the  Treasury  Department, 
it  is  the  duty  of  the  Treasury  Department  to  hold  said  bond  untU 
it  is  claimed  by  the  true  owner.    80. 
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BONDS-  -Continued. 

6.  Same.— Transfer    of    Begistered    Bonds. — Under    the    circum- 

stances herein  stated,  where  a  Jndsment  was  rendered  by  a 
District  Court  of  North  Dakota  against  the  owner  of  a  regbtered 
Liberty  loan  bond  and,  under  the  proviidons  of  thin  judgment 
and  the  applicable  statutes,  the  bond  wan  8old  at  public  auction 
and  a  certificate  of  purchase  issued  to  the  purchaser  thereof,  the 
Treasury  Department  should  transfer  the  bond  in  question  to 
said  purchaser  without  an  assignment  from  the  registered 
owner.     87. 

7.  Same. — ^In  this  case  the  district  court  had  Jurisdiction  over  the 

parties  to  the  suit  and  its  subject  matter,  and  its  Judgment  and 
the  proceedings  thereunder  are  not  subject  to  direct  or  collateral 
attack  in  any  forum.    87. 

8.  Same.— Under  the  circumstances  herein  stated,  where  a  default 

judgment  was  rendered  in  the  Circuit  Court  of  Bergen  County, 
New  Jersey,  against  the  owner  of  certain  registered  Liberty 
loan  bonds  and,  pursuant  to  such  judgment,  the  bonds  were 
sold  and  the  sale  approved  by  the  court,  the  Treasury  Depart- 
ment should  transfer  the  bonds  to  the  purchaser  without  an 
assignment  from  the  registered  owner.    536. 

9.  Same. — Where  a  default  decree  in  an  attachment  suit  was  rendered 

in  a  chancery  court  of  Tennessee  against  a  nonresident  owner 
of  certain  registered  Liberty  loan  bonds,  the  Treasury  Depart- 
ment should  not  transfer  the  bonds  without  an  assignment  from 
the  registered  owner  until  it  is  ascertained  that  no  application  ha8 
been  filed  for  »etting  aside  such  decree  within  12  months  from 
the  rendition  thereof.    465. 

10.  Same. — ^Where  a  default  judgment  was  rendered  in  a  Justice^s 

court  of  Montana  against  the  owner  of  certain  registered  Liberty 
loan  bonds,  the  only  service  of  process  being  by  publication  and 
the  Christian  name  of  the  registered  owner  being  indicated  in  the 
order  of  publication  only  by  initial  letters,  the  Treasury  Depart- 
ment should  not  transfer  the  bonds  in  question  without  an 
assignment  from  the  registered  owner.    464. 

Form  for  Liquor  Permfts.    See  Liquors,  8. 

IssiJK  OK  I>rPLirATE  Bonds.    See  District  or  Columbia,  1. 

Issi  K  FOR  Road  and  Bridge  Construction.  See  Porto 
Kico.  1-4. 

Issue  for  School  Construction.    See  Porto  Rico,  5. 

Issric  FOR  Workincmen's  House  Construction.  Sec  Porto 
Rico,  <>. 

Legality  of  Issue.    See  Philippine  Islands,  1-3, 

BRITISH  MINISTBT  OF  SHIPPINO.    See  Transportation. 
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BUILDINGS. 

Contract  for  (.'Onstruction,  for  Manufacturing  Purposbs. 
See  Contracts,  1,  2,  3. 

Title  of  Unitbd  States  to  Buildings  Erected  under  Pro- 
curement Order.    See  Contracts,  6. 

Transfer  by  War  Department.    See  Smithsonian  Institution. 

Transfer  of  Alaska  Northern  Railway  Office.  See  Alaska 
Northern  Railway  Company. 

BUTTSB.    See  Adulterated  Butter,  1,  2. 

CALCO  CHEMICAL  CO. 

Manufacture  of  TNA.    See  Contracts,  4. 

CAUFOBNIA. 

Escheat  of  Unitbd  States  Registered  Bonds.  See  Bonds, 
1-4. 

CAPITOL  BXnLDma  AND  OBOUNDS. 

Unskilled  Laborers  Employed  by  Superintendent.  See 
Civil  Service,  19. 

CABBIEBS. 

1.  Loans  to  Bailroads  to  Pay  Xatiiriiic  obligationB,  etc. — The  Inter- 
state Commerce  Commission,  in  certificatea  it  is  authorized 
by  flection  210  of  the  transportation  act  of  February  28, 
1920,  to  make  and  address  to  the  Secretary  of  the  Treasury,  may 
include  recommendations  that  loans  be  made  to  carriers  by 
railroad,  subject  to  the  interstate  commerce  act,  to  pay  maturing 
obligations  or  refund  maturing  securities  originally  issued  for 
capital  account.  191. 
t.  Bednced  Bates  for  the  Transportation  of  Officers'  Dependents. — 
Common  carriers  have  no  le^al  right  to  furnish  reduced  fare 
transportation  to  the  Government  for  the  wives  and  dependent 
children  of  the  officers  of  the  Army,  Navy,  etc.,  mentioned  in 
section  12  of  the  act  of  May  18,  1920  (41  Stat.  604).  368. 
See  aUo  Alaska  Northern  Railway  Co.  ;  Attorney  Gbnbral, 
4;  Chicago,  Rock  Island  A  Pacific  Railway  Co. 

CABTBIDGE  CLIPS,  MANUFACTUBB.    See  Contracts,  9. 

CENSUS  BUBBAU. 

Chief  Statisticlan,  Vital  Statistics.  See  Lbavbs  of  Ab- 
sence, 1,  2. 

CHATATJQTJA  ENTBBTAINMENTS.    See  Taxation,  1,  2. 

CHICAQO,  BOCK  ISLAND  k  PACIFIC  BAILWAT  CO. 

1.  Substitution  of  Collateral  seonrities  Covering  Ooveznment  Loan. — 
The  Secretary  of  the  Treasury,  upon  the  flnding s  oertifled  hf 
the  Interstate  Commerce  Commission,  may  permit  the  substi- 
tution of  certain  securities  held  as  collateral  to  secure  the  repay- 
ment of  a  loan  made  by  the  United  States  to  the  Chicago,  Rock 
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CHICAGO,  BOCK  ISLAND  k  PACIFIC  RAILWAT  CO.— Continued. 
Island  k  Pacific  Railway  Co.,  in  accordanco  with  section  210 
of  tho  transportation  act,  1920,  as  amended.  574. 
S.  Same. — In  order  to  keep  the  transaction  between  the  parties  con- 
fined to  the  face  of  the  note  or  agreement,  an  amendment  or 
Hupplement  should  be  executed  by  the  railway  company,  in 
the  same  mannner  and  with  the  same  force  and  effect  as  the 
execution  of  the  main  note  ar  as^reement,  requesting  the  substi- 
tution in  pursuance  of  tho  certificate  of  the  commission  and 
agreein<:;  that  t  he  orig^inal  transaction  shall  in  all  respects  stand 
unimpaired  and  without  prejudice  to  any  right  of  the  Govern- 
ment over  either  the  remaining  securities  or  those  substituted 
the  same  as  if  the  securities  substituted  had  been  originally 
deposited.     574. 

CHILDREN. 

CrriZENSHiP  BY  Adoption.    See  (/ITIzenship,  2. 
Citizenship  op  Foreion-born  Children  op  American  Father 
AND  Alien  Mother.    See  Citizenship,  1,  2. 

CHINA,  UNITED  STATES  COXTBT  FOB. 

Eppect  op  Decree  op  Adoption,  etc.    See  Citizenship,  2. 

CHBOMS.     See  Contracts,  11. 

CIDEB.    See  Liquors,  20,  21. 

CIGABETTES.     See  Customs  Laws,  1. 

CITIZENSHIP. 

1.  Children  Bom  Abroad  out  of  Wedlock  of  American  Fathers  and 
Alien  Mothers. — ^A  child  bom  ont  of  wedlock,  in  a  foreign 
country,  of  an  American  father  and  an  alien  mother,  and  sub- 
sequently legitimated  in  accordance  with  the  laws  of  the  State 
of  its  father's  domicile,  through  marriage  of  the  parents  or 
at^  know  lodgment  by  the  father,  is  a  citizen  of  the  United  States 
within  the  meaning  of  section  1993  of  the  Revised  Statutes.     162. 

8.  Same. — ^Where  snch  child's  claim  of  American  citizenship  rests 
upon  a  decree  of  adoption  and  legitimation  of  the  United  States 
Court  for  China  it  is  of  no  effect,  since  no  jurisdiction  has  been 
conferred  upon  that  court  to  enter  such  decree.    162. 

8.  Marriage  Abroad  of  an  Immoral  Alien  Woman  to  an  American 
Citizen. — ^The  proviso  in  section  19  of  the  immicration  act  of 
Fcbmary  6,  1917  (39  Stat.  889),  which  declares  that  the  mar- 
riage of  an  immoral  alien  female  to  an  American  citizen  shall 
not  invest  such  female  with  citizenship,  is  limited  to  marriagofl 
of  immoral  alien  women  to  American  citizens  which  are  solem- 
nized in  this  country. 

4.  Married  Woman  Coming  to  this  Country  to  join  her  Naturalized 
Hnsband.— Under  section  1994  of  the  Revised  Statutes,  a  mar- 
ried woman  who  comes  to  this  country  to  join  her  husband,  who 
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has  been  duly  naturalized  as  a  citizen  of  the  United  States,  iR 
deemed  an  American  citizen,  and  her  btatus  as  such  is  unaffected 
by  the  provisions  of  section  22  of  the  immigration  act  of  Febru- 
ary 5,  1917  (39  Stat.  891).    209. 

Passports  for  United  States  Citizens.    See  Passports,  1,  2. 

Residents  in   Enemy  Territory  as  Beneficiaries  of  War 
Risk  Insurance.    See  War  Risk  Insurance,  18. 

CIVIL  SEBVICE. 

1.  Preference  in  Appointments. — Coast  Guard.— Men  who  served  in 

the  Coast  Guard  between  April  6,  1917,  and  Angust  28,  1919, 
when  the  Coast  Guard  operated  as  a  part  of  the  Navy,  but  who 
were  returned  to  the  jurisdiction  of  the  Treasury  Department 
before  their  enlistments  expired  and  were  thereafter  honorably 
discharged  from  the  Coast  Guard,  come  within  the  class  of  "hon- 
orably discharged  soldiers,  sailors,  and  marines  "  to  whom  prefer- 
ence in  appointments  to  clerical  and  other  positions  in  the 
Executive  branch  of  the  Government  is  allowed  under  the  act 
of  July  11, 1919  (41  Stat.  37).    186. 

2.  Same. — ^Persons  who  are  honorably  discharged  from  their  enlist- 

ments in  the  Coast  Guard  after  service  under  the  Jurisdiction 
of  the  Treasury  Department  during  a  time  of  peace  should  be 
considered  within  the  class  of  *' honorably  discharged  soldiers, 
sailors,  and  marines"  to  whom  preference  in  appointments  is 
allowed  by  the  said  act  of  July  11,  1919.     185. 

3.  Same. — Soldiers,  Sailors,  Marines,  and  their  Widows. — ^Reem- 

ployment Register. — By  a  provision  of  the  deficiency  appropria- 
tion act  of  July  11,  1919  (41  Stat.  37),  a  preference  in  the  matter 
of  appointment  to  clerical  and  other  positions  in  the  Executive 
branch  of  the  Government  is  given  to  honorably  discharged 
soldiers,  sailors,  etc.,  over  all  other  persons  who  may  be  eligible 
to  appointment.     174. 

4.  Same. — Appointments  can  not  be  made  from  the  Civil  Service 

Commission's  reemployment  register  of  eligibles  without  mili- 
tary  preference  before  the  regular  register  of  eligibles  with 
military  preference  is  exhausted.     174. 

6.  Reinstatement  of  Former  Government  Employees  who  Entered 
the  Military  or  Naval  Service. — ^The  provision  of  the  naval 
appropriation  act  of  July  11,  1919,  which  authorizes  the  rein- 
statement of  formei'  Government  employees  who  have  entered 
the  military  or  naval  service  of  the  United  States  in  the  war 
with  Germany,  applies  to  all  branches  of  the  Government 
service.    52. 

6.  Same. — Said  provision  requires  the  restoration  of  a  former  Gov- 
ernment employee  only  if  his  former  position  is  still  in  existence, 
but  it  does  not  require  his  reinstatement  if  for  any  reason  the 
position  he  formerly  occupied  has  ceased  to  exist.    52. 
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7.  Same.— The  aboye  provision  requires  reinstatement  to  their  former 

piieitions  under  the  Government  of  persons  commissioned  from 
civil  life.    52. 

8.  Same.— Under  the  provision  of  the  naval  appropriation  act  of  Jnly 

11,  1919  (41  Stat.  142),  which  reUtes  to  the  reinstatement  of 
former  Government  employees  who  have  entered  the  military 
or  naval  service  of  the  United  States  in  the  war  with  the  German 
Government,  application  for  reinstatement  must  be  made 
within  a  reasonable  time  after  the  applicant  has  received  an 
honorable  discharge  from  such  service.     175. 

9.  Same.— What  constitutes  a  reasonable  time  for  making  applica- 

tion for  reinstatement  is  a  Question  of  fiict,  depending  upon  the 
piHruliar  circumstances  of  each  case.     175. 

10.  Retirement  act. — Deputy  collectors  of  internal  revenue  may  be 

appointed  under  the  act  of  October  22,  1918  (38  Stat.  208). 
without  regard  to  the  civil  service  act  and  rules,  and  are,  there- 
fore, not  within  the  scope  of  the  retirement  act  (41  Stat.  614), 
regardless  of  whether  they  are  in  fact  so  appointed.    273. 

11.  Same.— Employee  on  Leave  Without  Pay.— An  employee  l>ome 

on  the  rolls  of  the  War  Department,  who  was  on  leave  of  absence 
without  pay  when  the  retirement  act  became  effective,  and 
who  immediately  prior  to  that  time  had  been  on  such  leave 
for  more  than  one  year,  was  in  the  classified  civil  service  at  the 
effective  date  of  said  act.    424. 

12.  Same. — The  head  of  a  department  has  the  right  to  grant  to  an 

employee  in  the  classified  civil  service  leave  of  absence  without 
pay  for  a  longer  period  than  one  year;  and  such  right  can  be 
restricted  only  by  statute  or  by  Executive  order.    424. 

18.  Same. — ^Federal  Employees  Attaining  Betirement  Age  with  less 
than  Fifteen  Tears'  Service. — By  section  6  of  the  retirement 
act  of  May  22,  1920,  every  employee  of  the  classes  enumerated 
in  section  1  of  said  act  is  automatically  separated  from  the  serv- 
ice upon  arriving  at  the  age  of  retirement  regardless  of  his 
length  of  service,  unless  by  certification  of  the  head  of  his 
department  and  the  approval  of  the  Civil  Service  Commission 
he  is  continued  in  the  service.    203. 

14.  Same. — Payment  of  Accrued  Annuity  to  Deceased  Employee's 
Estate. — Where  it  was  determined  on  September  13,  1920. 
that  a  certain  employee  of  the  classified  civil  service  was  en- 
titled to  receive  an  annuity  for  disability  under  the  civil  serv- 
ice retirement  act  and  such  employee  died  on  September  20, 
1920,  prior  to  the  adjudication  of  the  claim,  the  annuity  which 
accrued  from  the  period  of  September  13  to  September  20,  1920, 
may  be  legally  paid  to  his  estate  or  his  legal  representative. 
552. 
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16.  Same. — ^Persons  Beyond  the  Bettrement  kgt  who  were  not  in 
the  Service  when  said  Act  became  Effective. — The  Public 
Printer  is  prohibited  by  the  provisions  of  the  civil  service  retire- 
ment act  of  May  22,  1920  (41  Stat.  617),  from  employing  a  person 
beyond  the  retirement  age  or  reinstating  a  former  employee 
beyond  the  retirement  age  who  was  not  in  the  service  at  the 
time  the  retirement  act  went  into  effect.    553. 

16.  Same. — Prohibition  Officers. — Under  section  88  of  the  national 

prohibition  act  (41  Stat.  319),  prohibition  officers  and  employees 
must,  with  certain  exceptions,  be  appointed  under  the  civil 
service  act  and  rules,  and  hence  only  such  of  them  as  must  be 
so  appointed  are  within  the  provisions  of  the  retirement  act. 

273.- 

17.  Same. — ^The  question  whether  persons  in  the  executive  civil 

service  are  "employees  in  the  classified  civil  service  of  the 
United  States"  within  the  meaning  of  those  words  as  used 
in  the  retirement  act  depends  not  upon  whether  they  are  in 
fact  appointed  in  conformity  with  the  civil  service  act  and 
rules,  but  whether  under  the  law  creating  the  positions  occu- 
pied by  them  they  must  be  so  appointed.    275. 

18.  Same. — Unclassified  Positions. — The    President    is    authorized 

to  extend  the  provisions  of  the  retirement  act  of  May  22,  1920, 
to  individuals  in  the  civil  service  of  the  United  States  occupy- 
ing unclassified  positions.    207. 

19.  Same. — Unskilled  Laborers. — The    retirement    act    of   May    22 

1920  is  applicable  to  unskilled  laborers  in  the  employ  of  the 
Superintendent  of  the  United  States  Capitol  Buildings  and 
Grounds.    311. 

CLAIMS. 

Allowance  op  Claims  While  Suits  are  Pending.    See  Alien 

Property  Custodian,  1. 
Infringement  of  Patent.     See  Patents,  1-3. 
Process  and  Apparatus  Claims  for  Patents.    See  Patents,  13. 
Time  for  Presenting  Claims  under  War  Minerals  Relief 

Act.    See  Contracts,  17,  18. 

COAST  AND  GEODETIC  SUBVET. 

1.  Appointment  of  Aid.— Under  the  provision  of  section  16  of  the  act 

of  May  22,  1917  (40  Stat.  88),  a  person  now  serving  temporarily 
as  deck  officer  in  the  Coast  and  Geodetic  Survey  is  eligible  to 
appointment  as  aid  in  said  Sur\'ey.    308. 

2.  Same. — The  act  {mpra)  imposes  no  requirement  that  the  position 

of  aid  in  the  Coast  and  Geodetic  Survey  shall  be  filled  by  a  pro- 
motion from  the  position  of  deck  officer,  and  no  mere  depart- 
meutal  regulation  could  impose  such  a  restriction.     308. 
Operation   of   Vkhsels  Constructed   by   Embrobngy   Flbbt 
Corporation.     .SW  Vessels,  1. 
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COAST  OTJABD. 

1.  Preference  in  Appointments. — ^Men  who  served  in  the   Coast 

Guard  between  April  6,  1917,  and  August  28,  1919,  when  the 
Coast  Guard  operated  as  a  part  of  the  Navy,  but  who  were 
returned  to  the  jurisdiction  of  the  Treasury  Department  before 
their  enlistments  expired  and  were  thereafter  honorably  dia- 
charged  from  the  Coast  Guard,  come  within  the  class  of ' '  honorably 
discharged  soldiers,  sailors,  and  marines"  to  whom  prefertrnce 
in  appointments  to  clerical  and  other  positions  in  the  Executive 
branch  of  the  Government  is  allowed  under  the  act  of  July  11, 
1919  (41  Stat.  37).     185. 

2.  Same. — ^Persons  who  are  honorably  discharged  from  their  enlist- 

ments in  the  Coast  Guard  after  service  under  the  Jurisdiction 
of  the  Treasury  Department  during  a  time  of  peace  should  be 
considered  within  the  class  of  ''honorably  discharged  soldiers, 
sailors,  and  marines"  to  whom  preference  in  appointment«  is 
allowed  hy  the  said  act  of  July  11, 1919.  185. 
8.  Selection  of  Officers  for  Temporary  Promotion. — The  naval  appro- 
priation act  of  July  1,  1918  (40  Stat.  704),  does  not  authorize  a 
board  of  three  of  the  ranking  officers  of  the  Coast  Guard  to  select 
Coast  Guard  officers  for  temporary  promotion,  but  such  promo- 
tions can  be  made  only  by  a  board  consisting  of  nine  rear  ad- 
mirals on  the  active  list  of  the  line  of  the  Navy,  as  provided  by 
the  naval  appropriation  act  of  August  29, 1916  (39  Stat.  578) .   208. 

COMMSSCS  DEPARTMENT. 

Sale  op    Abandoned    Liohthousb    Sites.    Su    Liohthousk 
Sites. 

COMMISSIOKED  OFFICERS. 

Reinstatement  in  Government  Service  of  Persons  Com- 
missioned FROM  Civil  Life.    See  Civil  Service,  7. 

COMMON  CARRIERS.    See  Carriers. 

COMMTTNTTY  PROPERTY.    See  Income  Tax,  1-5;  Taxation,  12. 

COMPENSATION. 

Extra  Compensation  for  Customs  Officers.  See  Attorney 
General,  4. 

Personal  Injury  "in  Line  op  Duty.'*  See  War  Risk  In- 
surance, 13,  23,  25.  28-30. 

CONGRESS. 

Construction  Contracts  Requiring  Authorization  op.  See 
Contracts,  3. 

Reports  by  Government  Departments  op  Cost  of  Publica- 
tion.   See  Words  and  Phrases,  17. 

CONSTITTJTION. 

Sixteenth  Amendment.    See  Income  Tax. 
Eighteenth  Amendment.    See  Liquors,  4,  5,  29,  32. 
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CONSTBUCnVX  SEBVICS.    Ste  Navy,  6. 

CONSULS. 

Cbrtipication  op  Liquor  Invoices.    See  Liquors,  1,  32. 

COHTBACTS. 

1.  Authority  of  Ordnance  Department  to  Complete  Unfinished  Build- 
ings and  Construct  New  Buildings. — ^The  completion  ol  a  build- 
ing now  under  construction  by  the  Ordnance  Department  of 
the  Army  is  authorized,  if  ther6  is  a  contract  for  the  construction 
thereof  which  has  not  been  canceled  and  the  work  thereon  has 
only  been  suspended,  and  if  there  is  available  an  appropriation 
sufficient  for  the  purpose.     155. 

8.  Same. — ^A  contract  for  the  construction  of  permanent  buildings  and 
equipment  for  manufacturing  purposes  is  authorized,  if  there  is 
an  appropriation  sufficient  for  the  purpose,  and  if  in  the  opinion 
of  the  Secretary  of  War  such  contract  is  necessary.     155. 

8.  Same. — In  cases  wherein  contracts  have  been  definitely  canceled 
and  new  contracts  are  proposed  to  be  made  for  the  purp>oee  of 
completing  buildings  or  constructing  new  ones  only  because  it 
is  anticipated  that  it  would  be  profitable  to  the  United  States 
to  do  so,  such  contracts  require  the  authorization  of  (Congress. 
156. 

4.  Calco  Chemical  Co.'s  Acceptance  of  Procurement  Order  for  Man- 
ufacture of  TNA. — Upon  the  acceptance  by  the  Calco  Chemical 
Co.  of  a  certain  procurement  order  for  the  erection  of  a  plant  and 
the  manufacture  of  tetranitroaniline  issued  by  the  Ordnance 
Department  on  November  17,  1917,  a  valid  contract  was  formed 
between  that  company  and  the  United  States.     114. 

f.  Same.— The  formal  contract  covering  the  provisions  of  said  pro- 
curement order,  which  was  executed  in  January,  1919,  is  a  valid 
oontraotual  oblif  ation  of  the  United  States,  dating  from  Novem- 
ber 17. 1917,  ite  purported  date,  valid  in  that  it  must  be  treated 
as  a  ratification  of  the  terms  of  the  contract  formed  by  the 
acceptance  of  the  procurement  order  and  the  performance  by 
the  parties  under  it;  and  as  to  all  other  conditions  therein  con- 
tained properly  incident  to  such  first  contract  and  its  perform- 
ance.    114. 

6.  Same. — Oovemment's  Title  to  Buildings  and  Land. — The  only 

title  of  the  United  States  to  the  buildings  erected  under  the 
contract  or  the  land  of  the  contractor  is  a  possessory  title,  the 
right  to  possestfioD  until  the  termination  of  the  war.  When 
the  war.  terminates,  by  the  express  provisions  of  the  contract, 
the  buildings  go  to  the  contractor  free  from  any  titular  interest 
of  the  United  States.     114. 

7.  Same. — So  long  as  the  contract  in  question  remains  in  force  both 

parties  are  governed  by  its  terms  as  to  the  use  and  possession 
of  the  real  estate  and  buildings  thereon,  and  no  right  to  condemn 
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could  be  exercised  by  the  Government  until  the  contract  is 
terminated;  but  when  the  contract  is  completed  or  terminated, 
upon  the  determination  and  declaration  of  the  Secretary  of  War 
that  the  land  is  needed  for  the  construction  and  operation  of  a 
plant  for  the  production  of  explomves  or  other  munitions  of  war, 
the  same  may  be  appropriated  under  the  act  of  April  11,  1918 
(40  Stat.  518).     114. 

8.  Same.— The  Secretary  of  War  is  vested  with  full  authority  to  con- 

sider all  the  circumstances  connected  with  the  erection  of  this 
plant,  the  right  of  the  (company  under  the  contract,  the  losses 
which  it  has  incurred,  or  will  incur,  the  benefits  which  it  has 
received,  or  will  receive,  and  determine  a  compensation  which 
shall  be  fair  and  just  and  thus  finally  dispose  of  the  entire 
matter.     114. 

9.  Manufacture    of    Cartridge    Clips. — ^Whexe   the    OoTemment  in 

purchasing  cartridge  clips  entered  into  contncts  which  con- 
tained indemnity  clause  protecting  the  Government  against 
liability  under  patents,  and  thereafter  purchased  certain  patents 
which  the  Munitions  Patents  Board  considered  infringed  by 
these  cartridge  clips,  no  liability  attached  to  the  indemnitors, 
and  the  Government  can  not  proceed  against  them  upon  the 
indemnity  clause.    321. 

10.  Production  of  Glacial  Acetic  Acid. — ^The  contract  herein  set  forth. 

which  was  entered  into  between  the  Gorenunent  and  the 
American  Slectro  Products  Co.  for  the  erection  and  operation 
of  a  plant  for  the  production  of  glacial  acetic  acid,  is  on  its  face 
legal ;  but  if,  in  the  opinion  of  the  Secretary  of  War,  the  situation 
of  the  parties  is  such  that  enforcement  of  said  contract  according 
to  its  letter  would  be  unconscionable,  and  a  satisfactory  adjust- 
ment can  not  be  made,  the  matter  should  be  settled  by  the 
court.    415. 

11.  Belief  in  Certain  Cases. — Compensation  for  Losses  Xncuiied  in 

Producing  Certain  Minerals  in  Foreign  Countries. — The  pro- 
vision in  section  5  of  the  war  minerals  relief  act  of  March  2, 1919i 
(40  Stat.  1274 \  which  authorizes  the  adjustment  of  losses 
incurred  in  "producing  or  preparing  to  produce  either  manga- 
nese, chrome,  pyrites,  or  tungsten  in  compliance  with  the  request 
or  demand  "  of  certain  designated  governmental  agencies,  is  not 
limited  to  the  production  of  such  minerals  ¥rithin  the  United 
States.     7. 

12.  Same. — Compensation  for  Losses  Incurred  in  Producing  Ferro- 

manganese. — The  producers  of  ferromanganese  do  not  come 
within  the  purview  of  section  5  of  the  act  of  March  2,  1919 
(40  Stat.  1274),  which  authorizes  the  adjustment  of  losses  sus- 
tained in  the  production  of  certain  specified  minerals,  and  are, 
therefore,  not  entitled  to  reimbursement  for  losses  incurred  in 
its  manufacture.     :{4. 
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18.  Same. — ^Modiflcation  and  Beadjustment  of  Ceitain  Contracts 
lor  Biver  and  Harbor  Improvements.— Under  section  8  of  the 
act  of  Jnly  18,  1918  (40  Stat.  912),  the  anthorlty  of  the  Secretary 
of  War  to  modify  and  readjust  certain  contracts  for  river  and 
harbor  improTements  is  contractual  and  when  he  has  exerci»>ed 
that  authority  the  rights  of  any  contractor  interested  become 
a  question  of  law,  and  it  is  the  function  of  the  accounting  officers 
of  the  Treasury  Department  to  construe  the  terms  of  any  such 
contract  which  may  have  been  modified  or  readjusted  and  to 
audit  any  account  submitted  for  payment  thereunder.    491. 

14.  Same. — ^Beopening  Final  Awards  Made  Under  the  Dent  Act. — 
Under  the  act  of  March  8,  1919,  commonly  called  the  Dent  Act, 
which  provides  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war  (40  Stat.  1272),  the  Secretary  of  War  is 
authorized  to  reopen  final  awards  made  under  said  act  and  to 
issue  new  final  awards  correcting  errors  of  omistdun  in  the  original 
awards  made  through  the  mutual  mistake  of  the  contractors 
and  the  Government.    199.. 

16.  Same. — ^Bequest  or  Demand  is  Essential. — ^Under  section  6  of  the 
act  of  March  2,  1919  (40  Stat.  1274),  known  as  the  war  minerals 
relief  act,  which  authorizes  the  adjustment  of  losses  incurred 
in  producing  or  preparing  to  produce  the  specified  minerals 
in  compliance  with  the  request  or  demand  of  the  designated 
governmental  agencies,  it  would  be  impopsible  to  detail  the 
essentials  of  the  request  or  demand  thus  required,  for  there  is 
no  standard  stated  or  suggested,  and  there  is  practically  no 
limit  to  the  different  ways  in  which  such  request  or  demand 
can  be  made.    323. 

16.  Same. — By  the  act  (snpra)  the  dnty  is  cast  upon  the  Secretary  of 

the  Interior  to  ascertain  that  a  request  or  demand  has  been  made; 
the  form  of  the  request  or  demand  is  immaterial  so  that  the  fact 
is  established  to  the  satisfaction  of  the  Secretary.    323. 

17.  Same.— Time  for  Presenting  Claims.— The  act  of  March  2,  1919 

(40  Stat.  1272),  providing  relief  in  cases  of  contracts  connected 
with  the  prosecution  of  the  war,  contains  a  proviso  that  it  "shall 
not  authorize  payment  to  be  made  of  any  claim  not  presented 
before  June  30,  1919,  but  as  June  29,  1919— the  last  day  for  the 
presentment  of  claims — fell  upon  Sunday,  and  as  this  is  a 
remedial  statute  and  should  be  liberally  construed,  the  Secre- 
tary of  War  is  authorized  to  consider  and  allow  proper  claims 
presented  on  June  150, 1919.    48. 

18.  Same.— Since  the  act  of  March  2,  1919,  supra,  does  not  provide 

how  or  to  what  official  or  department  claims  coming  properly 
under  it  should  be  presented,  presentment  of  such  clainiH,  in 
good  faith,  to  the  Railroad  Administration  and  to  the  Auditor 
for  the  Navy  Department  on  or  before  June  :W,  1919,  would  be 
sufficient.    49. 
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Dayton  Metal  Products  Co.    See  Patents,  4. 

Enforceable  by  Bidder.    See  Alien  Property  Custodian,  4. 

Purchase  of  Land.    See  Title  to  Land,  1,  2. 

Substitution   of   Collateral   Securities   for   Governmevt 

Loan.    See   Chicago,  Rock    Island    <&     Pacific    Railway 

Co.,  2. 

CONVKBSION. 

Terh    Insurance.    See  War   Risk    Insurance,  4-10. 

COBPOBATIONS,FOBEIQN.    See  Income  tax,  7,  8,  11. 
''COST  OF  PBSPABATION."    See  Words  and  Phrases,  7. 

COTJBTS. 

Attorney  General  not  Authorized  to  Answer  Questions 
under  consideration  by  courts.  See  Attorney  General, 
4,5, 

United  States  Court  for  China.    See  Citizenship,  2. 

CXTStOMS  LAWS. 

1.  Drawback  on  Cigarettes. — The  Commlstioner  of  Internal  Bevenne 

is  the  official  charged  by  the  law  with  the  adjudication  of  claims 
for  an  allowance  of  drawback  on  cigarettes  exported  from  the 
continental  limits  of  the  United  States,  although  produced  In 
Porto  Rico,  and  he  must  allow  such  claims  where  they  are 
established  by  satisfactory  evidence.    487. 

2.  Importation  of  Intoxicating  Liquors— niegal  Importation  of  Duty- 

Free  Merchandise. — Intoxicating  Uquors  and  the  bottles  con- 
taining such  liquors  are  dutiable  only  when  imported  in  com- 
pliance with  the  r^ulations  of  the  Commissioner  of  Internal 
Revenue.    404. 

3.  Same.— The  illegal  importation  of  duty-free  merchandise  consti- 

tutes a  fraud  upon  the  customs  revenue  within  the  meaning  of 
section  4  of  the  act  of  June  22,  1874  (18  Stat.  186),  and  awards 
may  be  made  to  informers  based  on  the  recovery  from  any  fines, 
penalties,  or  forfeitures  incurred  by  such  illegal  importation  of 
free  merchandise.    404. 

4.  Wastage  Allowance  on  Lead  Ores. — Under   subsection  1,  para. 

graph  N,  section  4  of  the  tariff  act  of  1918  (38  Stat.  198),  the 
wa8tage  allowance  on  the  exportation  or  transfer  to  a  bonded 
manufacturing  warehouse  of  the  lead  derived  from  ores  which 
have  been  imported  for  smelting  and  refining  in  a  bonded 
warehouse  should  be  computed  on  the  basis  of  the  amount 
charged  against  the  bond  as  determined  by  the  commen^ial 
method.  149. 
See  aim  Taxation,  17,  18;  Virgin  Islands. 

CUSTOMS  SEBVICS. 

Extra  (Compensation  for  Officers.     See  Attornkt  General,  4. 
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DATTON  METAL  PBODXTCTS  CO. 

Inventions.    See  Patents,  4. 

DECEDENTS'  ESTATES.     See  Taxation,  11,  12. 
DE  FACTO  OFFICEB.     See  State  Department,  1,  2. 
DENT  ACT.    See  Contracts,  11,  14-18. 

DEPORTATION.    . 

Under  Section  19,  Immigration  act.    See  CmzENSHiP,  S. 

DESEBTION.    See  Military  Service,  1-3. 

DIFFEBENTIAL  TAX. 

Distilled  Spirits.    See  Liquors,  2,  3. 

DISABnJTT. 

Soldiers,  etc.    See  War  Risk  Insurance,  4-10. 

DISCHABQE,  HONOBABLE.    See  Military  Service,  1. 
DISCOUNT  BATES.    See  Federal  Reserve  Board. 
DISTILLED  SPIBITS.     See  Liquors,  2,  3,  8.  15;  Taxation,  13,  14. 

DISTBAINT. 

As   Method   op   Collecting   Tax   on   Transportation.    See 

Taxation,  21,  22. 
Property  Sold  under,  Purchase  for   United  States.    See 

Taxation,  16. 

DISTBICT  OF  COLUMBIA. 

1.  Bonds  issued  by  the  District  of  Columbia  under  the  acts  of  Con- 
cress  of  June  20,  1874,  and  February  80,  1875  (18  Stat.  116,  332), 
are  considered  bonds  of  the  United  States  within  the  meaning 
of  sections  3702  to  3705  of  the  Revised  Statutes,  which  provide 
for  relief  on  account  of  destroyed  or  defaced  coupon  bonds  and 
lost  or  destroyed  r^stered  bonds  of  the  United  States.     166. 

8.  Police  and  Fire  Departments. — Ace  Limits  for  Appointments. — 
Section  4  of  the  act  of  January  24,  1920  (41  Stat.  397),  gives  the 
Commissioners  of  the  District  of  Columbia  exclusive  authority 
to  determine  and  fix  the  minimum  and  maximum  age  limits 
within  which  original  appointments  to  the  police  and  fire  de- 
partments may  be  made  and  the  civil-service  rules  providing 
that  preference  should  be  given  to  honorably  discharged  vet- 
erans without  regard  to  age  have  no  application  to  these  branches 
of  the  service.     157. 

DIVIDENDS,  STOCK.    See  National  Banks,  1. 

DBAFT  DSSSBTSBS.     See  Milftary  Servkr,  2,  3. 

DRAWBACK.    See  Customs  Laws,  1. 

"DUTY,  IN  THE  LINE  OF."     See  Words  and  Phrasks,  9,  10. 
150423*-  -19— VOL  32 39 
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BMEBQENCT  FLEET  COBPOBATION.    See  Shipping  Board;  Ves- 
sels, 1. 

BMEBQENCT  LEGISLATION.    See  Navy,  10-13. 

EMINENT  DOMAIN. 

Appropriation  of  Land  by  Secretary  op  War.    See  Contractb, 

7,8. 

ENEMY  NATIONALS. 

Beneficiaries,  War  Risk  Insurance.    See  War  Risk  Insur- 
ance, 19-22. 

ENEMY  PBOPEBTY.    See  Auen  Property  Custooian,  1,  2,  4. 

ENEMY  TBT7STS. 

Income  Tax.    See  Income  Tax,  5,  6. 

ESCHEAT. 

Bank  Funds,  Pennsylvania.    Se£  National  Banks,  2,  3. 
United  States  Reoistbred  Bonds,  California.    See  Bonds,  1. 

ESTATE  TAX.    See  Taxation,  11,  12. 

EVIDENCE. 

Letters  op  Deceased  Soldier   Identifying   Beneficiaries. 
See  War  Risk  Insurance,  1. 

EXAMINATIONS.    See  Naval  Academy,  1,  2,  3. 

EXCISE  TAX.    See  Taxation,  17-19. 

EXECUTIVE  DEPABTMENTS. 

Right  of  Ueads  of  Departments  to  Grant  Leave  Without 

Pay.    See  Civil  Service,  12. 
Transfer    of    Government     Property.    Set    Gov£&i«M£kt 

Property,  1,  2. 

EXECxrroBS  and  administbatobs. 

Estate  Tax.    See  Taxation,  11. 

EXPLOSIVES. 

Manufacture  of  TNA.    See  Contracts,  4,  5. 

EXPOBTATION. 

Lead.    See  Customs  Laws,  4. 

Liquors.    See  Liquors,  4,  5,  33. 

Machinery  for  Manufacture  of  Arms.    See  Arm.<)  and  Muni- 

TiON.s  of  War,  1,  2. 
Tax  on  Articles  Sold  by  Manufacturers.    See  Taxation,  19. 
War  Tax  on  Transportation.    See  Taxation.  21-23. 

FABM  LOAN  ASSOCIATIONS.    See  National   Farm    Loan   Afiso> 

CIATION8. 
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FSDEBAL  EMPLOYEES. 

LiSAVR  Without  Pay,  Retirement.    Sec  Civil  Service,  U,  12. 
Reachino  Retirement  Aoe  with  Less  than  Fifteen  Years 

Service.    See  Civil  Service,  13. 
Reinstatement  after  Military  or  Naval  Service.    See  Civil 

Service,  5-9. 

FEDERAL  ESTATE  TAX.     «Sre  Taxation,  U,  12. 

FEDERAL  QOVEBNMENT. 

Right  op  Government  in  Inventions  of  its  Officers  and 
E.MPLOYEES.    See  Patents,  8,  11. 

FEDERAL  JUDGES. 

Tax  on  Salaries.    See  Income  Tax,  12. 

FEDERAL  LAND  BANKS.    See  Taxation,  20. 

FEDERAL  POWER  COMMISSION.    See  National  Forests,  1. 

FEDERAL  RESERVE  ACT.    Sec  Federal  Reserve  Hoard. 

FEDERAL  RESERVE  BANKS.    See   Federal  Reserve  Board. 

FEDERAL  RESERVE  BOARD. 

Regulation  of  Discount  Rates  of  Federal  Reserve  Banks. — ^The 
Federal  Reserve  Board  has  the  right,  under  the  powers  conferred 
by  the  Federal  reserve  act,  to  determine  what  rates  of  discount 

RhouUi  be  charged  from  time  to  time  by  a  Federal  reserve  bank, 
and,  under  their  powerw  of  review  and  8upervi«?ion,  to  require 
such  rates  to  be  put  into  effect  by  such  bank.    81. 

FEDERAL  WATER  POWER  ACT.    See  National  Forests,  1. 

FERROMANGANESE.    ^re  Contracts,  12. 

FERRYBOATS. 

Tax  on  Transportation.    See  Taxation,  21,  22. 

FESSENDEN  INVENTIONS.     See  Patents,  8. 

FIRE  DEPARTMENT,    DISTRICT    OF    COLUMBIA.     Sec   District 
of  Columbia,'  2. 

FIRST  NATIONAL  CORPORATION  OF  BOSTON. 

Use  of  Word  "  National  "  in  its  Title.— The  First  National  Cor- 
(xiration  of  Boston,  a  corporation  organized  under  the  laws  of 
Masqat 'hu80tt.M  with  power  to  act  as  broker  in  dealing  in  personal 
property  of  every  kind  and  description,  is  not  entitled  by  reason 
of  the  inhibitions  of  section  5243  of  the  Revised  Statutes  to  use 
the  word  "national "  in  its  title.    473. 

FISH. 

Transportation  in  Foreign  Vessels.    See.  Vessels,  2. 

FLOOR  TAX  ON  LIQUORS.    See  Liquors,  7,  10,  15. 
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FOBEION  COBPOBATIONS. 

Sources  ok  Income.    Sre  Income  Tax,  7,  8,  11. 

FOBEION  PABTNEBSHIPS. 

Sources  op  Income.    Sec  Income  Tax,  9,  10. 

FOBEST  MANUAL,  NATIONAL.    See  National  Forests,  2. 

FBXTIT  JUICES. 

Tax  on  Bottled  Noncarbonated  Juices.    5e€  Taxation,  7-10 

OAS  WELLS.    Sec  Mines,  Oils  and  Gas  Wells. 

OENEBAL  ELECTBIC  CO. 

Mobile  Generator  Outfit.     Sec  Patents,  5. 

QLACIAL  ACETIC  ACID.     Sec  (  ontracts,  10. 

QOVEBNMSNT.    See  also  entries  beginning  with  word  Federal. 

QOVSBNMENT  BUILDINQS. 

Transfer  by  Secretary  op  War.    See  Smithsonian  Institu- 
tion. 

QOVEBNMSNT  CLEBKS.     See  Ovil  Service. 

QOVEBNMENT  CONTBACTS.    See  Contracts. 

QOVEBNMENT  MESSAGES. 

Local  Billing  by  Telegraph  Company.    See  Western  Union 
Telegraph  Company. 

QOVEBNMENT  PBOPEBTT. 

1.  Transfer  from  one  Department  to  Another. — There  is  no  legal 

objection  to  the  mere  transfer  from  one  bureau  or  department 
of  the  Government  to  another  department  of  real  or  personal 
property  no  longer  needed  for  the  purposes  for  wjiich  it  was 
appropriated.    511. 

2.  Same. — Such  a  transfer  is  not  a  sale  and  is  not  open  to  the  objec- 

tion that  public  property  can  not  be  disposed  of  without  the 
authority  of  Congress.     511. 

QOVEBNMENT  BIQHTS  IN  INVENTIONS.    See  Patents,  4-11. 

QBAZINQ  PBIVILEQES.    See  National  Forests,  2,  3. 

QBEAT  BBITAIN. 

Ministry  op  Shipping.    See  Transportation. 

HIQHWATS.  IMPBOVEMENT  OF.    See  Motor  Vehicles,  1. 

HONOBABLE  DISCHABQE.    Sec  Military  Service,  1. 

HOSPITALS. 

Facilities  for  Disabled  Soldiers,  Sailors,  etc.— The  Secretary  of 
the  Treasury  is  not  authorized  to  provide  hospital  and  sanatorium 
facilities  for  discharged  sick  and  disabled  soldiers,  sailors, 
marines,  or  Army  and  Navy  nurses  unle&s  they  are  patients  of 
the  War  Risk  Insurance  Bureau;  that  is,  entitled  to  compen- 
sation under  the  war  risk  insurance  act.    31. 
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HOSTSTTXB'S  BJTTSBS.     Sec  Liquors,  10. 

HTDBOSLECTBIC  POWEB. 

Assignment  op  Permits.    See  National  Forests,  1. 

HYGIENE  BOABD.    See  Interdepartmental  Hygiene  Board. 

IDAHO. 

Community  Property.    Sec  Income  Tax,  4« 

IMMIQBATION  ACT,  1917. 

Section  19.    See  Citizenshif,  ;i. 
Section  22,    See  Citizenship,  4. 

IMPOBTATION. 

Duty  Free  Merchandise.    Sec  Customs  Laws,  3, 

Lead  Ores.    See  Customs  Laws,  4. 

Liquors.  '  See  Customs  Laws,  2;  Liquors,  17,  33. 

"IN  THE  LINE  OF  DITTY." 

Interpretation  op  Phrase.    Sec  Words  and  Phrases,  9,  10. 

INCOME  TAX. 

1.  Commimity  Property. — The  eaminKS  of  hnsband  and  wife  domi- 

ciled in  Texas  are  community  income,  and  such  husband  and 
wife  in  rendering  separate  income-tax  returns  may  each  report 
as  gross  income  one-half  of  the  total  earnings  of  the  husband  and 
wife.    298. 

2.  Same. — The  income  from  separate  property,  except  the  increase, 

rents,  and  revenues  from  lands,  is  community  income,  and 
therefore  husband  and  wife  domiciled  in  Texas,  in  rendering 
separate  income-tax  returns,  may  each  report  as  gross  income 
one-half  the  total  income  from  separate  property,  except  the 
increase,  rents,  and  revenues  from  land  held  separately.  298. 
8.  Same. — The  income  from  community  property  as  defined  in  article 
4622,  Vernon's  Sayles'  Texas  Statutes,  is  community  income, 
and  therefore  husband  and  wife  domiciled  in  Texas,  in  rendering 
separate  income-tax  returns,  may  each  report  as  gross  income 
one-half  the  total  income  from  such  community  property.    298. 

4.  Same.— In  Washington,  Arizona,  Idaho,  New  Mexico,  Louisiana, 

and  Nevada  the  husband  and  wife  domiciled  therein,  in  render- 
ing separate  income-tax  returns,  may  each  report  as  gross  income 
one-half  of  the  income  which  under  the  laws  of  the  respective 
States  becomes,  simultaneously  with  its  receipt,  community 
property;  this  is  not  based  upon  any  statute  enacted  subsequent 
to  March  1,  1913,  and  applies  under  income-tax  acts  prior  to  the 
revenue  act  of  1918.    435. 

5.  Enemy  Trusts — As  to  enemy  property  conveyed  to  or  seized  by  the 

Alien  Property  Custodian,  the  Custodian  is  not  such  a  tnistee  or 
fiduciary  as  is  required  by  the  law  to  make  returns  or  pay  income 
taxes;  he  is  merely  an  official  or  agent  of  the  Government.    249. 
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6.  Same. — Before  enemy  trnsU  are  returned  to  tbeir former  owners,  tbe 

Treasury  Department  may  ascertain  the  taxes  due  on  the  income 
whirh  a<'cnied  on  such  property  during  the  time  it  was  held  by 
the  Alien  Property  Custodian  and  require  them  to  be  paid.    249. 

7.  Foreign   Corporations  and  Partnerships-Source  of  Income. — A 

corporation,  organized  under  the  laws  of  Scotland,  manufactures 
or  partially  manufactures  articles  in  this  countr>'  which  are  sold 
in  Englaml.  after  they  are  exported  to  Glasgow,  Scotland,  where 
they  are  finished  at  the  home  mill.  There  is  here  no  gross  income 
from  sources  within  the  United  States  within  the  nieaning  of  the 
revenue  act  of  February  24,  1919  (40  Stat.  1057);  also  the  income 
which  may  acxnie  to  such  corporation  in  England  by  the  sale  of 
logs  purchased  in  the  United  States  is  not  income  from  sources 
within  the  United  Static.    336. 

8.  Same.— Where  a  corporation,  organized  under  the  laws  of  England. 

purchases  goods  in  England  and  sells  them  within  the  United 
States  through  the  medium  of  a  New  York  corporation,  the 
gross  income  from  such  business  is  income  from  sources  within 
the  United  States,  and  is  to  be  estimated  in  the  same  way  that 
such  income  is  estimated  where  both  manufacture  and  sale  are 
had  within  the  United  States.    336. 

9.  Same. — Where  a  partnership  organized  in  England,  whose  princi- 

pal office  is  at  Liverpool,  England,  maintains  a  branch  office  at 
Dallas,  Tez.,  which  does  not  make  any  sales,  but  buys  cotton  in 
the  United  States  and  ships  it  to  the  home  office  in  England 
for  disposition,  the  gross  income  from  such  business  is  not 
derived  from  sources  within  the  United  States.    336. 

10.  Same. — A  partnership  organized  in  England,  having  its  home  office 

in  London,  maintains  a  branch  office  in  New  York  City  in  charge 
of  a  member  of  the  firm  resident  in  that  city.  The  business  of 
the  firm  is  that  of  commission  merchant  in  raw  furs,  and  its 
income  is  derived  from  commissions  on  the  proceeds  from  sales 
of  furs  consigned  to  it.  The  principal  function  of  the  New  York 
branch  office  is  to  solicit  consignments  of  raw  furs  to  the  firm  at 
London,  but  it  also  does  various  other  things  incident  to  the  busi- 
n(«s  of  the  firm,  such  as  making  disbursements  to  the  consignors, 
attending  to  the  shipments,  etc.  In  such  case  only  the  income 
of  the  partner  resident  virithin  the  United  States  is  taxable.    337. 

11.  Same. — A  corporation  organized  under  the  laws  of  Qreat  Britain, 

with  its  home  office  at  Manchester,  England,  operates  a  line  of 
freight  steamships  between  Philadelphia,  Pa.,  and  foreign 
ports.  It  has  no  office  in  the  United  States,  but  consigns  its 
steamships  to  certain  agents  at  Philadelphia,  who  see  to  the 
entry  and  clearance  of  each  steamer  and  the  discharge  and  loading 
of  the  cargo  and  supplies,  collect  such  part  of  the  freight  as  is 
prepayable  in  this  country  for  the  ocean  carriage,  deduct  the 
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amount  of  the  agents*  disbursements  and  charges  for  their  serv- 
ices and  remit  the  balance  to  the  steamship  corporation  at 
Manchester  upon  the  departure  of  the  vessel.  Said  corporation 
derives  income  from  sources  within  the  United  States  to  the  ex- 
tent that  it  deriyes  income  from  freight  and  passenger  trai&o 
originating  within  the  United  States.    337. 

12.  Salaries  of  Federal  Judges  Appointed  after  Passage  of  Act  Levy- 

ing Income  Tax. — The  salaries  of  the  judges  of  the  Supreme  and 
inferior  courts  of  the  United  States  appointed  subsequent  to  the 
enactment  of  the  revenue  act  of  1918  are  subject  to  the  income 
tax  imposed  by  that  act.     (40  Stat.  1057, 1065.)    248. 

13.  Taxes   on   Estates. — ^Not  Deductible   from  Income   Tax. — ^The' 

Federal  estate  tax  is  not  deductible  under  the  provisions  of 
paragraph  3  of  section  214  (a)  of  the  revenue  act  of  1918  (40 
Stat.  1067),  in  computing  the  income  of  estates  of  deceased 
persons  for  the  purpose  of  taxes  under  the  provisions  of  section 
219  (a)  of  said  act  (40  Stat.  1071).     167. 

INDIAN  RESEBVATIONS.    See  Navajo  Treaty  Reservation. 

INDXTSTBIAL  ALCOHOL.    See  Liquors,  23. 

IN70BMEBS. 

Awards  to.    Sec  Customs  Laws,  3. 

INHEBITANCE  TAX.    See  Taxation,  11,  12. 

INJTJBIES. 

"In  the  Line  of  Duty."    See  War  Risk  Insurance,  23-31. 

INSUEANCE.    See  War  Risk  Insurance. 

INTEEDEPAETMENTAL  SOCIAL  HYGIENE  BOABD.— ExecuttTB 
order  of  July  1,  1918,  which  directs  that  "all  sanitary  or  public 
health  activities  carried  on  by  any  executive  bureau,  agency, 
or  office,  especially  created  for  or  concerned  in  the  prosecution 
of  the  existing  war,  shall  be  exercised  under  the  supervision 
and  control  of  the  Secretary  of  the  Treasury,"  does  not  apply 
to  the  Interdepartmental  Social  Hygiene  Board.    372. 

INTEBIOB,  SECBETABT  OF. 

Authority  to  Grant  Permission  to  Estabush  Religious 
Missions.    See  Navajo  Treaty  Reservations. 

Duty  in  Relation  to  Reuep  in  Contract  Cases.  Su  Con- 
tracts, 16. 

INTEBNAL  BEVENTJE. 

Deputy  Collectors,  Retirement.    See  Civil  Service,  10. 

Methods  op  Collecting  Tax  -on  Transportation.  See  Taxa- 
tion, 21,  22. 

Purchase  for  United  States  op  Property  Sold  Under  Dis- 
traint.   See  Taxation,  16. 
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Stamp  Tax.    See  Taxation.  20. 

Suit  to  Recover  Refunded  Taxes.    See  Liqnore,  10. 
Tax  on  Beverages.    See  Taxation,  7-10. 
Taxation  of  Nonresident  Aliens.    See  Taxation,  15. 

INTEBNAL  BEVENUE  COICMISSIONBB. 

Adjudication  of  Claims  for  Drawback.    See  Customs  Laws.  1, 
Authority  to  Limit  Permits  for  Manufacture  of  Liquors 

AS  Medicine.    Se£  Liquors,  27. 
Form  of  Bond  for  Liquor  Permits.    See  Liquors,  8. 
Permits  for  Manufacture  of  Liquors,  etc.    See  Liquors,  26. 
Permits  for  the  Sale  of  Industrial  Alcohol.    See  Liquors,  23. 
Permits  for  Sale  of  Liquor.    See  Liquors,  22. 

INTEBSTATE   COMMEBCE. 

Liquors  Destined  for  Foreign  Countries.    See  Liquors,  12. 

INTEBSTATE   COMMEBCE  COMMISSION. 

Findings  under  Transportation  Act.  See  Chicago,  Rock 
Lsland  &  Pacific  Railway  Co.,  1,  2. 

Recommendations  for  Loans  to  Railroads.    Sec  Carriers,  1. 

Vacancies  Filled  after  Adjournment  of  Senate.  See  Re- 
cess Appointments. 

INTEBNATIONAL   CONVENTIONS. 

Attendance  by  Government  Officlal.  See  Leavsb  of  Ab- 
sence, 1,  2. 

INVENTIONS.     See  Patents. 

IBBIQATION. 

Imperial  V^ alley.    See  Yuma  Reclamation  Project. 

JOINT  STOCK  LAND  BANKS.     See  Taxation,  20. 

JUDGES,   FEDEBAL. 

Salaries.    See  Income  Tax,  12. 

JXTDOMENT. 

Circuit  Court  Bergen  County,  N.  J.,  Sale  of  Registered 

Liberty  Loan  Bonds.    See  Bonds,  8. 
District  Court,  North  Dakota,  Sale  of  Liberty  Loan  Bonds. 

Sff  Bonds,  H,  7. 
Kscheated  Bonds.    Srr  Bonds,  3. 

JUSTICE.   DEPABTlfENT   OF. 

Transfer  of  Building.    See  Alaska  Northern  Railway. 

LABOB   DEPABTMENT. 

Reallotment  of  Unexpended  Appropriations.  Sec  Presi- 
dent, 1. 
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LABOBEBS,  UNSKILLSD.     See  Civil  Service,  19. 

LAQUNA  DAM.    See  Yuma  Reclamation  Project. 

LAND  BANKS.    Scr  Taxation,  20. 

LANDS.    Sec  Lighthouhk  Sites;  Naval  Lands;  Title  to  Land,  1,  2; 
Yuma  Reclamation  Project. 

LEAD. 

Wastage  Allowance  on  Exportation.    See  Customs  Laws,  4. 

LEASES. 

Naval  Lands.    See  Naval  Lands. 

LEAVES   OF  ABSENCE. 

1.  Qovemment  Official  Attending  an  International  Conference  in  an 
Unofficial  Capacity.-  -The  Chief  Statistician  for  Vital  Statistics 
of  the  Censns  Bureau  may  be  granted  leave  of  absence  without 
pay  for  a  period  sufficient  to  enable  him  to  attend  in  an  unofficial 
capacity  an  international  commission  which  is  to  meet  in 
Paris  for  the  purpose  of  revising  the  nomenrlature  of  diseases 
and  causes  of  death,  no  expense  to  the  Government  being  en- 
tailed ther^»by.    309. 

8.  Same.— The  Chief  Statistician  for  Vital  Statistics  of  the  Census 
Bureau  may,  if  granted  leave  of  absence  without  pay  to  attend 
the  (M)iiferen(*e,  be  permitted  to  accept  ttom  the  Bed  Cross,  ot 
some  other  agency  outside  the  Government,  an  amount  equal 
to  that  which  he  would  receive  as  salary  in  the  bureau  if  not 
placed  on  leave  without  pay.    309. 

8.  Leave  Without  Pay.— The  head  of  a  department  has  the  right  to 
grant  to  an  employee  in  the  classified  civil  ser\'ice  leave  of 
absence  virithout  pay  for  a  longer  period  than  one  year;  and 
such  right  can  be  restricted  only  by  statute  or  by  Executive 
oitler.    424. 

4.  Same.— Retirement  Act.— An  employee  lK)rne  on  the  rolls  of  the 
War  Department,  who  was  on  leave  of  absence  without  pay 
when  the  retirement  act  became  effective  and  who  immediately 
prior  to  (hat  time  had  been  on  such  leave  for  more  than  one 
year,  was  in  the  classified  civil  service  at  the  effective  date  of 
said  act.    424. 

LEGISLATION. 

Approval  ok  Hilus   by   Preside.vt  aftkk   Aujournment  of 
CoNGRE.Ms.    See  President,  2. 

LIBEBTT  LOAN  BONDS.    See  Bonds,  .VIO. 

LICENSE  TO  USE  PATENT.     .SVr  Patents,  X  9,  10. 

XJQHTHOUSE   SITES. 

Disposition  of  Abandoned  Sites.— The  Department  of  Commerce 
is  authorized  under  the  act  of  March  4,  1913  (87  Stat.  1017),  to 
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sell  in  the  manner  prescribed  thereby  lands  resenred  for  Ughi- 
house  sites  whenever  for  administrative  reasons  it  is  determined 
the  same  can  not  be  profitably  used  in  the  work  of  the  Light- 
house Service.    488. 

LIQT70BS. 

1.  Certiflcatlon  of  Liquor  Invoices. — Consuls  may  certify  invoices 

covering  shipments  to  both  the  Philippines  and  the  Virgin 
Inlands  of  intoxicating  liquors  for  nonbcverage  purposes,  pro- 
vided the  laws  of  those  islands  and  the  regulations  issued  there- 
under are  first  complied  with.    258. 

2.  Differential  Tax  on  Distilled  Spirits.— The  Oovemment  looks 

only  to  the  distiller  for  the  collection  of  the  so-called  differential 
tax  levied  on  distilled  spirits  under  section  600  (a)  of  the  revenue 
act  of  1918  (40  Stat.  1105),  and  such  tax  can  not  be  asserted 
against  the  distiller  if  the  distilled  spirits  were  actually  with- 
drawn for  nonbeverage  purposes.    522. 

8.  Same. — ^Where,  however,  distilled  spirits  are  withdrawn  for  non- 
beverage  purposes  and  are  subsequently  diverted  to  beverage 
purposes  with  the  knowledge  or  connivance  of  the  distiller,  the 
distiller  is  liable  for  the  so-called  differential  tax  if  there  is 
shown  to  be  a  reasonable  presumption  of  knowledge  on  his  part 
that  such  distilled  spirits  would  be  diverted  to  other  than  non- 
beverage  purposes  by  those  coming  into  possession  of  them. 
522. 

4.  Export  of  Liquor  after  the  Effective  Date  of  the  Eighteenth  Amend- 
ment to  the  Constitution. — ^The  transportation  of  intoxicating 
liquor  within  and  the  exportation  thereof  from  the  United  States 
for  beverage  purposes  will  be  prohibited  after  the  eighteenth 
amendment  to  the  Constitution  becomes  effective,  and,  after  the 
effective  date  of  the  national  prohibition  act,  it  will  be  unlawful 
to  withdraw  such  liquor  from  bond  for  export  or  for  any  purpose 
that  requires  transportation  when  the  liquor  is  intended  for 
beverage  purposes.    92. 

6.  Export  of  Liquors  in  Bonded  Warehouses. — ^Liquors  shipped  to  the 
United  States  prior  to  September  1,  1917,  and  placed  in  bonded 
warehouses  under  the  provisions  of  joint  resolution  No.  99, 
approved  October  6,  1917,  may  now  by  virtue  of  section  600  (b) 
of  the  revenue  act  of  1918  be  lawfully  exported,  although  more 
than  one  year  has  elapsed  from  their  entry  into  the  United 
States,  the  prohibition  of  the  exporting  of  liquors  under  the 
eighteenth  amendment  to  the  Constitution  not  having  yet  be- 
come effective.    62. 

6.  Same.— Opinion  of  March  18,  1919  (31  Op.  392),  modified.    62. 

7.  Floor  Tax  on  Vermuth. — ^Vermuth,  the  basis  of  which  consists  of 

white  wine  fortified  by  spirits,  is  subject  only  to  the  floor  tax  on 
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wines  impoeed  by  section  310  of  the  war  revenue  act  of  October 
'3,  1917  (40  Stat.  311).     109. 

8.  Form  of  Bond  for  Llqnor  Permits. — Bond  known  aH  Form  738 

which  was  formerly  in  use  under  the  war  prohibition  act,  if  sub- 
stituted for  the  present  bond  known  as  Form  1408,  would  be 
legally  sufficient  to  secure  compliance  with  Title  II  of  the  na- 
tional prohibition  act  and  the  internal  revenue  laws  relating  t^) 
distilled  spirits  and  wines.    365. 

9.  Same. — ^Form  738  and  Form  1408  are  forfeiture  bonds  and  hence 

the  surety  on  either  bond  would  be  liable  for -the  face  value 
thereof  and,  upon  breach  of  the  conditions  in  either  bond,  the 
Government  would  be  entitled  to  recover  the  taxes  and  penal- 
ties provided  for  by  law.     365. 

10.  Hostetter's  Bitters. — Suit  toBecover  Befunded  Floor  Taxes  and 

Penalties. — Floor  taxes  with  penalties  were  assessed  against  the 
Hostel ter  C-o.  upon  the  ground  that  its. product,  known  as  Hos- 
tetter's  Bittern,  containing  alcohol,  was  not  sufficiently  medi- 
cated to  render  it  a  medicine  as  distinguished  from  a  beverage. 
Said  taxes  and  penalties  were  paid  but  were  subsequently 
refunded  to  the  company.  Upon  the  factn  submitted,  a  suit  to 
recover  the  amount  refunded  can  not  be  successfully  prosecuted 
by  the  Government.    481. 

11.  Importation  of  Intoxicating  Liquors. — Intoxicating  liquors  and  the 

bottles  containing  such  liquors  are  dutiable  only  when  imported 
in  compliance  with  the  regulations  of  the  Commissioner  of 
Internal  Revenue.    404. 

12.  Liquor  in  Transit  Through  the  United  States  Destined  for  For- 

eign Countries. — ^The  national  prohibition  act  applies  to  all  the 
territory  of  the  United  States  that  is  not  otherwise  excepted 
from  its  operation,  and  extends  to  all  waters  within  its  territorial 
limits,  including  a  marine  league  from  the  shore.    419. 

13.  Same. — The  national  prohibition  act  prohibits  in  transit  ship- 

ments of  intoxicating  liquors  for  beverage  purposes  touching  at 
the  ports  of  or  moving  through  the  United  States,  though  same 
originate  in  and  are  destined  to  foreign  countries.    419. 

14.  Same.— The  provisions  of  section  8005  of  the  Bevised  Statutes  do 

not  apply  to  intoxicating  liquors  for  beverage  purposes.    419. 

15.  Liquors  on  Board  American  Ships. — The  floor  tax  imposed  by 

section  808  of  the  war  revenue  act  (40  Stat.  809),  and  the  floor 
tax  imposed  by  section  604  of  the  revenue  act  of  1918  (40  Stat. 
1107),  apply  to  distilled  spirits  produced  in  or  imported  into  the 
United  States  which  were,  at  the  effective  dates  of  these  Actn, 
held  on  board  American  ships  for  sale  on  such  shipboard,  whether 
the  ships  on  which  such  spirits  were  held  were  at  dock  in  this 
country,  on  the  high  seas,  or  in  foreign  waters.    332. 
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16.  Same.— The  nationil  prohibition  aot  (41  Stat.  806)  applies  to 

persons  on  board  American  ships,  whether  in  American  waters, 
on  the  high  seas,  or  in  foreign  waters.    332. 

17.  Listed  as  Sea  Stores  on  Vessels.— Liqnors  which  are  prohibited 

importition,  bnt  which  are  properly  listed  as  sea  stores  on 
American  vessels  arriTlnf  in  ports  of  the  United  States,  may  be 
re(|iiiriHl  to  he  plaoed  under  seal  by  the  hoarding  officer  and 
kept  sealed  during  the  entire  time  of  the  vessel's  stay  in  port, 
no  part  thereof  to  he  removed  from  under  seal  for  use  by  the 
crew  at  meals  or  for  any  other  purpose.     96. 

18.  Same.— So  long  as  such  liqnors  are  properly  listed  as  sea  stores 

on  foreign  vessels  arriving  in  ports  of  the  United  States,  and  are 
not  exce«ive  in  quantity,  the  daily  distribution  thereof  to  the 
crews  on  board  vessels  can  not  properly  be  interfere*!  with  by 
this  (lovernment;  but  the  bringing  of  such  liquors  on  shore, 
even  by  the  members  of  the  crews  to  whom  they  are  issue<1.  will 
be  unlawful  and  subject  the  offender  to  pr(jfli»cution.    96. 

19.  Same.— Excessive,  or  surplus,  liquor  stores  on  foreign  vessels 

arriving  in  ports  of  the  United  States  are  subject  to  seizure  and 
forfeiture.    96. 

20.  Manufacture.  Sale,  and  Possession  of  Cider. — ^The  term  ''non- 

intoxiiating  cider  and  fruit  juices'*  (xvurring  in  section  29, 
Title  II.  of  the  national  prohibition  act  (41  Stat.  316).  means 
cider  and  fruit  juices  containing  h'ss  than  one-half  of  I  |)er  cent 
of  alcohol.  3.W. 
21.  Same. — The  result  of  the  provisions  of  the  national  prohibition 
act  dealing  with  cider  is  as  follows: 

(1)  The  making  of  cider  containing  less  than  one-half  of  1  per 
cent  of  alcohol  by  pressing  the  juice  of  apples  is  not  nnlawfol; 

(2)  The  sale  for  beverage  purposes  of  cider  containing  as  much  as 
one-half  of  1  per  cent  of  alcohol  is  unlawful ; 

(3)  Preserved  sweet  cider  may  be  sold  as  a  beverage,  provided  the 
maker  obtains  a  permit  to  manufacture  preserved  sweet  cider; 

(4)  One  who  makes  cider  may  keep  it  in  his  possession  without 
regard  to  the  amount  of  alcohol  it  afterwards  contains  as  a  result 
of  fermentation,  so  long  as  he  holds  it  only  for  use  In  his  home 
or  for  sale  to  one  having  a  permit  to  make  vinegar.    353. 

22.  National   Prohibition    Act — Issuance   of   Wholesale   Permits. 

Under  the  national  prohibition  act  the  authority  of  the  Com- 
missioner of  Internal  Revenue  to  issue  permits  for  the  sale  in 
wholesale  quantities  of  intoxicating  liquor  is  limited  to  manu- 
facturers and  wholesale  druggists.    392. 

23.  Same.— The  authority  of  the  Commissioner  of  Internal  Bevenue 

to  issue  permits  for  the  sale  in  wholesale  quantities  of  Indus- 
.  trial  alcohol  is  limited  to  manufacturers  and  wholesAle  druggists 
if  said  alcohol  is  fit  for  beverage  purposes;  but  not  if  it  is  dena- 
tured so  as  U)  be  unfit  for  such  purposes.     392. 


Index — Digest,  621 

LIQXTOBS— Continued . 

S4.  National  Prohibition  Act — Vzt  of  Liquors  in  the  Manufacture  of 
Medicinal  Preparationa,  etc. — The  word  'Miquor"  as  used  in 
section  4,  Title  II,  of  the  national  prohibition  act,  means  liquor 
as  defined  in  section  1,  Title  II,  of  said  act.    361. 

25.  Same. — There  is  no  authority  for  prohibiting  the  use  of  such 

liquors  in  the  manufacture  of  the  medicinal  preparations  and  the 
other  articles  enumerated  in  paragraphs  (b),  (c),  and  (d)  of 
section  4,  Title  II,  of  the  national  prohibition  act.    301. 

26.  Permits  for  the  Manufacture  and  Sale  of  Liquors  for  Medicinal 

Purposes — Quantity  of  Liquor  Sold  on  Prescriptions. — The 
Commissioner  of  Internal  Bevenue  is  authorized  under  the 
national  prohibition  act  to  issue  permits  for  the  manufacture  of 
whisky,  beer,  wine,  and  the  other  liquors  enumerated  in  section 
1  of  Title  IF  of  said  act,  with  an  alcoholic  content  in  excess  of 
one-half  of  I  per  cent,  for  medicinal  purposes.    407. 

27.  Same.  —The  Commissioner  of  Internal  Bevenue  and  the  Secre- 

tary of  the  Treasury  are  without  authority  to  limit,  either  locally 
or  for  the  country  as  a  whole,  the  number  of  permits  to  be  issued 
for  the  manufacture  or  sale  of  liquor  for  medicinal  purposes.    407. 

28.  Same.— Except  in  the  case  of  spirituous  liquor,  the  quantity  of 

liquor  that  may  be  prescribed  by  a  physician  in  a  (iven  emergency 
or  during  a  given  period  of  time  can  not  be  limited  by  regulation, 
but  a  regulation  may  limit  the  quantity  of  liquor  of  any  kind 
which  may  be  called  for  by  a  single  prescription.    467. 

29.  Search  and  Seizure— Vessels  Engaged  in  Foreign  Commerce. — 

The  authority  of  a  State  oflicer  to  go  on  board  a  vessel  engaged 
in  foreign  commerce  for  the  purpose  of  making  searches  and 
seizing  li(iuorB  thereon  is  not  affected  by  the  eighteenth  amend- 
ment to  the  Constitution.  159. 
80.  Same.— Federal  statutes  give  the  Federal  officials  control  of  ves- 
sels entering  ports  of  the  United  States  until  they  have  been 
properly  inspected  and  completely  moored,  but  after  such  vessels 
have  been  inspected  and  moored  there  is  no  Federal  statute 
whereby  proceedings  can  be  had  and  arrests  made  of  those  who 
board  such  v&isels  against  the  consent  of  the  masters.     159. 

31.  Same.— After  such  vessel  has  been  properly  inspected  and  com- 

pletely moored,  those  boarding  it  are  subject  to  the  police  laws 
of  the  State,  and  hence  by  the  laws  of  the  State  must  be  deter- 
mined the  right  of  a  State  officer  to  board  the  vessel.     159. 

32.  Shipments  of  Liquor  into  the  Philippines  and  the  Virgin  Islands. — 

Under  the  eighteenth  amendment  to  the  Constitution  the  con- 
sular officials  of  the  United  States  should  not  certify  invoices 
covering  shipments  of  intoxicating  liquors  for  beverage  pur- 
poses into  the  Philippines  and  the  Virgin  Islands.  258. 
83.  Virgin  Islands— Enforcement  of  Liquor  Laws.— The  collector  of 
customs  at  St.  Thomas,  VirgiB  IsUnds,  it  charged  with  the 
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enforcement  of  snch  local  laws  of  the  Viigin  Lilands  as  are 
within  the  scope  of  his  duty  as  snch  collector,  provided  such 
laws  are  compatible  with  the  provisions  of  the  eighteenth 
amendment  to  the  Constitution,  but  where  no  duty  is  imposed 
upon  him  by  a  positive  and  valid  law  or  regulations  of  the  Viigin 
Islands,  or  of  the  Congress  of  the  United  States,  he  is  charged 
with  no  responsibility  with  respect  to  the  enforcement  of  the 
eighteenth  amendment.  422. 
84.  War  Prohibition  Act— Sale  of  Warehouse  Certillcates  Bepresent- 
ing  Whiskey. — The  sale  of  warehouse  certificates  on  whiskey 
held  in  bond,  and  subject  to  the  payment  of  tax  before  it  can 
be  removed,  is  not  a  sale  of  whiskey  for  beverage  purposes 
within  the  meaning  of  the  war  prohibition  act  of  November  21, 
1918  (40  SUt.  1046),  and  is  not  prohibited.     28. 

LOANS. 

SUBSTfTUTION     OF     CoLIJiTEBAL     SbCUIUTIES     FOB     GOVERNMENT 

Loans.    See    Chk^ago,    Rock    Island   &    Pacipic    Railway 
Co.,  1,2. 
Suspension  by  War  Finance  Corporation.    Set  War  Finance 
Corporation,  1. 

LOSSBS  IN  PBODUCING  MINEBALS.    iS'f^  Contracts,  11, 12, 15-18. 

LOUISIANA. 

CoMMUNfTY  Property.    See  Income  Tax,  4. 

ICANOANSSB.    Su  Contracts,  11. 

MANTJ7ACT17BING  PT7BPOSES. 

Building  and  Equipment  Authorized.    See  Contracts,  2. 

HABINBS. 

HosprrAL  Factlities.    See  Hospitals. 

Preference  in  Appointments.    See  Civil  Service,  2,  3. 

Rank  op  Temporary  Ofhcers  on  Retirement.     See  Navy,  1-3. 

MEDICINAL  PUBPOSES. 

Manufacture    of    Liquors    for    Medicinal    Purposes.     See 

Liquorr,  26. 
Use  of  Liquors  in  Manufacture  of  Medicines.    See  Liquors, 

24,  25. 

MEBCHANT  MABINE  ACT,  1920.    See  SniPPiNO  Board;  Vessels,  2. 
HBTBOPOUTAN  OPEBA  HOUSE  BOXES.    See  Taxation,   3. 

HEUCO. 

Exportation  of  Machinery  for  Manufacture  of  Arms,  bixx 
See  Arms  and  Munitions  of  War,  1, 2. 

MIDSHIPMAN. 

Reexamination.    See  Naval  Academy,  1,  2,  3. 
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MHJTABT  PREFEBENCX  IN  CIVIL  APPOINTMSNTS.     8te   GtTlL 

Service,  4. 

MHJTABT  SERVICE. 

1.  Desertion — Discharge— Pensionable  Status. — Curt  von  Boenigk, 

who  enlisted  in  the  military  service  of  the  United  States  January 
24,  ]8(>3,  and  deserted  therefrom  June  2,  1865,  and  who,  while  a 
deserter  at  large,  reenlisted  in  the  military  service  August  23, 
1867,  and,  having  made  good  the  time  lost  by  dasertion,  was 
finally  discharged  from  the  service  April  24,  1870,  was  not 
honorably  discharged  from  his  Civil  War  service  within  the 
meaning  of  section  2  of  the  act  of  April  19,  1908  (35  Stat.  64),  and 
of  section  2  of  the  act  of  September  8,  1916  (39  Stat.  845).    345. 

2.  Publication  of  Lists  of  Draft  Deserters. — There  is  no  legal  objection 

to  the  form  or  substance  of  the  proposed  heading  to  be  prefixed 
to  the  lists  intended  for  publication  which  contain  the  names 
of  persons  who  were,  according  to  the  public  draft  rec^ords, 
classified  and  reported  by  the  draft  authorities  as  deserters.     516. 

3.  Same.— No  liability  would  attach  to  the  United  States  in  publishing 

such  lists;  and  the  proposed  publication  being  within  the  scope 
of  the  authority  of  the  Secretary  of  War  in  administering  the 
military  law,  based  on  public  records  made  in  the  course  of 
official  duty,  is  privileged  and  no  liability  would  attach  to  the 
Secretary  of  War,  his  subordinates,  or  the  former  selective 
draft  officials.    516. 

Effect  of  Termination  op  War  upon  Certain  Insurancb 
Provisions.    See  War  Risk  Insurance,  11,  12. 

Reinstatement  in  Government  Service  op  Federal  Employ- 
ees WHO  Enlisted.    See  Civil  Service,  5,  6. 

MINEBALS  BELIEF  ACT.    See  Contracts,  11,  12,  15-18. 

MINES,    OIL   AND   OAS   WELLS. 

Discovery  Value. — Basis  of  Depletion  Allowance.— The  value 
which  may  be  set  up  in  the  case  of  the  di^^covery  of  mines, 
oil  or  gas  wells,  pursuant  to  the  second  proviso  of  section  234 
(a)  (9)  of  the  act  of  February  24,  1919  (40  Stat.  1078),  to  be 
depleted  in  accordance  with  such  reasonable  rules  and  regu- 
ations  as  the  commissioner  and  the  Secretary  may  make, 
according  to  the  peculiar  conditions  in  each  case,  requires 
that  the  lessor  be  permitted  a  portion  of  such  discovery 
value.    328. 

MISSIONS,  BELIOIOUS. 

Establishment  by  Presbytery  op  Arizona.  See  Navajo 
Treaty  Reservation. 

MONTANA. 

Judgment  op  Justice's  Court  Against  Owner  op  Reqisterbd 
Liberty  Loan  Bondb.    See  Bonds.  10. 
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MOTOB    VEHICLBS. 

1.  Transfer  of  Motor  Vehicles  by  Secretary  of  War  for  ImproTement 

of  Highways. — Section  6  of  the  sundry  civil  act  of  July  19,  1919, 

which  relates  to  the  disposal  by  the  Secretary  of  War  of  motor- 
prnpelled  vehicles  and  motor  equipment,  does  not  repeal  section 
7  of  the  act  of  February  88.  1919  (40  Stat.  1201),  and  hence  the 
power  of  the  Secretary  of  War  remains  in  full  force  "in  hij»  dis- 
<Telion  to  transfer  to  the  Se(Tetary  of  Agriculture  all  available 
war  material,  equipment,  and  supplies  not  nee<led  for  the  pur- 
poses of  the  War  Department,  but  suitable  for  use  in  the  improve- 
ment of  highways  *  *  ♦  to  be  used  on  roads  constructed 
in  whole  or  in  part  by  Federal  aid."    45. 

2.  Taxation.— Where  automobile  manufacturers  sell  and  deliver  to  a 

foreign  buyer  in  the  United  States  automobile  trucks  and  the 
trucks  are  exported  by  the  buyer,  the  sales  thus  made  are  tax- 
able under  section  GOO  of  the  war  revenue  act  of  October  3, 
1917  (40  Stat.  31G).     567. 

MTTNinONS  OF  WAB.     See  Arms  and  MuNrriONS  op  War. 

MUNITIONS  PATENTS  BOABD.     See  (  ontracth,  9. 

NATIONAL  ACADEMY  OF  SCIENCES.    See  National   Researcb 
Council,  1-3. 

NATIONAL  BANKS. 

1.  Stock  Dividends.  -National  banks  can  not  lawfully  declare  stock 
dividends.    325. 

8.  Validity  of  Pennsylvania  Statute  Belatinf  to  Escheat  of  Funds 
Carried  by  National  Banks.— The  escheat  act  of  Pennsylvania 
of  June  7,  1916,  as  amended  by  the  act  of  July  18,  1919,  does  not 
apply  to  deposits  in  national  banks  within  the  State  of  funds 
belonging  to  the  United  States  or  deposited  there  by  trustees  in 
bankruptcy,  because  such  pmperty  is  not  subject  to  the  juris- 
diction of  the  State  within  whose  borders  it  may  be  found.    315. 

3.  Same.— The  act,  supra,  if  restricted  in  its  application  to  deposits 

in  national  banks  subject  to  the  jurisdiction  of  the  State,  does 
not  conflict  with  any  Federal  law  or  interfere  with  the  perform- 
ance by  national  banks  of  their  functions  as  Federal  agencies, 
and  is  therefore  valid.     315. 

NATIONAL  FABM  LOAN  ASSOCIATION. 

The  board  of  directors  of  a  national  farm  loan  association  has  no 
power  to  use  the  funds  of  the  association  for  the  purpose  of  con- 
tributing to  the  expenses  of  the  promotion  of  another  voluntary 
association  and  to  its  upkeep,  including  salaries  of  paid  repre- 
sentatives in  Washington.    370. 

NATIONAL  FOBESTS. 

I.  Assignment  of  Hydroelectric  Power  Permits  Affecting  National 
Forest  Lands.-  On  the  passage  of  the  Federal  water  power  act 
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NATIONAL  FOBSSTS— Continued. 

of  June  10,  1920  (41  Stat.  1063),  the  authority  of  the  Secretary  of 
Agriculture  to  approve  transfers  or  assignments  of  water  power 
permits  ceased  and  determined,  and  a  like  authority  was  imme- 
diately vested  in  the  Federal  Power  Commission.    525. 

8.  National  Forests— Grazing  Privileges.— Begulatlon  G-16  of  the 
National  Forest  Manual,  which  gives  to  citizens  of  the  ITriUnl 
States  preference  in  the  use  of  the  national  forests  for  grazing 
purposes,  is  legal.    374. 

8.  Same.  -The  Secretary  of  Agricnlture  is  authorized  to  make  grazing 
rules  and  regulations  for  the  national  forests  and  he  may  give 
preference  in  the  matter  of  grazing  permits  to  citizens  of  the 
United  States  since  the  public  domain  is  primarily  for  their 
benefit  ratlier  than  for  the  benefit  of  aliens.    374. 

NATIONAL  PROHIBITION  ACT.     See  Liquor.**,  4,  12.  13,  15,  KJ,  20, 
21,  24-2S. 

NATIONAL  BESEABCH  COUNCIL. 

1.  Belation  of  National  Besearch  Council  to  National  Academy  of 
Sciences.— The  National  Research  Council  constitutes  an  agency 
of  the  National  Academy  of  Sciences  for  the  purposes  and  with 
the  powerri  expressed  in  the  pai>er  entitled  '*  Organization  of  the 
National  Research  Council,"  adopted  February  11,  1919.     100. 

8.  Same.  -Except  in  dealing  with  funds  which  may  have  been  spe- 
cifically given  to  the  National  Besearch  Council  and  which  may 
be  considered  as  a  special  trilst  or  trusts  to  be  administereil  as 
directed  in  the  administration  thereof,  or  by  the  doner,  all  con- 
tracts or  expenditures  for  the  National  Besearch  Council  should 
be  authorized  and  incurred  as  expenses  of  the  National  Academy 
of  Sciences,  and  should  not  be  incurred  by  the  National  Re^ 
search  Council  as  such,  and  such  incurring  should  be  with  the 
authority  and  in  the  name  of  the  National  Academy  of  Sciences. 
100. 

3.  Same.— While  additional  documentary  evidence  may  not  be  neces- 
sary to  complete  the  relation  of  the  National  Besearch  Council 
to  the  National  Academy  of  Sciences,  it  is  certainly  very  desir- 
able that  ther^  should  be  a  further  defining  of  the  financial  rela- 
tions between  these  bodies,  so  as  to  prevent  any  misapprehen- 
sion or  conflict  from  arising.     101 . 

NATUBALIZATION.    Sff  Citizenship,  4. 

NAVAJO  TBEATT  BESEBVATION. 

Establishment  of  Beliglous  Missions. — The  Secretary  of  the  Inte- 
rior has  discretionary  pt)wer  to  grant  permission  to  the  I'resby- 
tery  of  Nr)rthern  Arizona  to  occupy  a  certain  designated  tract 
of  land  within  the  Navajo  Treaty  Reeer\'ation  for  religious 
mission  purposes.    580. 
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KAVAL  ACADEMY. 

1.  Midshipmen  Deficient  in  Studies. — Midshipmen  at  the  Naval 
Academy  found  deficient  at  the  annual  examinations  at  the  close 
of  the  academic  term,  held  May  84-89.  1980.  whose  retention  at 
the  academy  or  in  the  service  had  not  been  recommended  by  the 
academic  board  and  whose  resignations  had  beon  duly  Bubmitt^ 
and  accepted  by  the  Secretary  of  the  Navy  on  June  1,  1920,  are 
not  entitled  to  the  benefits  of  the  provisions  ol  the  act  of  June  5, 
1920  (41  Stat.  1028),  relating  to  reexamination  of  midshipman 
found  deficient  in  their  studies.    294. 

8.  Same. — The  provisions  of  the  said  act  of  June  6,  1980,  in  so  far  as 
they  are  not  retroactive,  are  amendatory  of  section  1619  of  the 
Revised  Statutes,  and  provide  for  a  second  examination  of  the 
midshipmen  found  deficient  at  the  annual  or  semiannual  exam- 
ination at  the  close  of  the  term,  before  the  academic  board  hIiqII 
pass  upon  the  question  of  whetlicr  they  shall  be  continued  at 
the  academy.    294. 

3.  Same. — The  act,  supra,  in  its  retroactive  scope,  wa.s  intended  to 

affect  only  those  midshipmen  found  deficient  at  the  examina- 
tion, v'ho8e  retention  had  not  been  recommended  bt/  the  oradnnir 
board.    294. 

4.  Bank  on  Betirement  of  Professor  of  Mathematics. — Natlianiel  M, 

Terry,  who  was  retired  on  September  1,  1917,  having  at  that 
time  ser\'ed  faithfully  45  years  as  instnictor  and  professor  at  the 
United  States  Naval  Academy,  and  as  commissioned  officer  in 
the  corps  of  professors  of  mattiematics,  United  States  Navy,  is 
entitled  to  the  rank  and  pay  of  commodore  on  the  retired  list 
of  the  Navy.     129. 

NAVAL  LANDS. 

Lease  of  Naval  Lands  and  Personal  Property  by  the  Secretary  of 
the  Navy. — Under  the  provisions  of  the  act  of  August  16,  1916  (39 
Stat.  559),  the  Secretary  of  the  Navy  is  fiuthorized  to  lease  naval 
lands,  together  with  personal  property  constituting  a  part  of  the 
plant  or  plants  in  existence  upon  such  real  property,  but  he  has 
no  authority  to  lease  other  personal  property,  nor  the  lands 
excepted  by  the  proviso,  to  wit,  "oil,  mineml,  or  phosphate 
lands."    78. 

NAVAL  OFFICEBS.    See  Navy,  1-9. 

NAVAL  BESEBVE  POBCE. 

Officers  a.sd  Enlistkd  Perronnbl  "Injured  in  the  Like 
OF   Duty."    iSff  War  Risk  Insuhance,  23-31. 

NAVAL  SEBVICE. 

Effect  op  Termination  of  War  upon  Certain  Insurance 

Provisions.    See  War  Risk   Insurance,  11-13. 
Reinstatement   i.n   Government  Service   of   Fedfral   Em- 

floyee.^   who   Enli.<jted.    See  Civil  Service,  5,  C. 
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NAVAL  VESSELS.    Sec  Navy,  14. 

NAVY. 

1.  Officers. — Grade  or  Bank  of  Temporary  Officers  of  the  Navy  and 

Marine  Corps  on  Retirement  for  Physical  Disability  Inourred 
in  Line  of  Duty. — ^Temporary  ofticera  of  the  Army  and  Marine 
Corps  appointed  under  pection  4  of  the  act  of  May  22,  1917 
(40  Stat.  85),  when  retired  for  physical  disability  incurred  in 
line  of  duty,  are  entitled  to  the  temporary  grades  or  ranks 
held  by  them  at  the  time  of  their  retirement.    220. 

2.  Same. — ^The  words  "except  for  physical  disability  incurred  in 

line  of  duty/'  appearing  in  section  9  of  the  act  of  May  22, 1917, 
awpra,  are  not  limited  to  physical  disability  incurred  by  the 
officers  in  question  while  serving  under  temporary  appointments, 
biit  include  physical  disability  incurred  by  them  while  serving 
under  their  permanent  rank  and  prior  to  their  advancement  to 
temporary  higher  rank.    220. 

8.  Same. — ^The  Attorney  General  does  not  feel  authorized  to  answer 
the  question  propounded  by  the  Secretary  of  the  Navy  as  to 
whether  the  President  has  the  power  to  revoke  these  temporary 
appointments  solely  for  the  purpose  of  affecting  the  grade  or 
rank  on  retirement  of  the  officers  concerned,  because  it  has  not 
been  sufficiently  shown  that  this  is  a  question  of  law  arising 
in  the  administration  of  the  Navy  Department.    220. 

4.  Same. — Precedence. — Staff  officers  who  entered  the  Navy  prior  to 
March  4,  1913.  take  precedence  with  officers  of  other  staff  corps 
who  also  entered  the  Navy  prior  to  said  date  by  date  of  com- 
mis:3ion.    476. 

6.  Same. — Officers  of  the  line  and  staff  of  the  Navy  who  entered  the 
Navy  prior  to  March  4,  1913,  and  who  have  been  advanced  on 
the  Navy  Register,  should  be  credited,  for  the  purposes  of 
precedence,  with  "constructive  service  "  sufficient  to  place  them 
ahead  of  all  other  officers,  line  and  staff,  over  whom  they  have 
been  so  advanced.    470. 

6.  Retirement. — The  retirement  of  Rear  Admiral  Charles  F.  Pond, 

which  was  made  pursuant  to  section  1443  of  the  Revised  Statutes, 
became  effective,  so  as  to  create  a  vacancy  which  might  be 
filled  by  the  appointing  power,  when  his  application  for  retire- 
ment was. approved  by  the  President.     176. 

7.  Same.— Bank    of  Professor   of   Mathematics   at  United  States 

Naval  Academy. — Nathaniel  M.  Terry,  who  was  retired  on 
September  1, 1917,  haWngat  that  time  served  faithfully  45  years 
as  inst  ructor  and  professor  at  the  United  States  Naval  Academy, 
and  as  commissiimed  officer  in  the  corps  of  professors  of  matho- 
matics,  United  States  Navy,  is  entitled  to  the  rank  and  pay 
of  commodore  on  the  retired  list  of  the  Navy.    129. 


62S  Index— DigeM. 

NAVY~Continiio<i. 

8.  Same. — Promotion. — The  act  of  Aucust  5,  1882  (23  Stat.  286), 

provides  that  no  offlcer  of  the  Kavy  shall  be  promoted  after  his 
retirement,  and  hence  sect  ion  1481  of  the  Revised  Statutes  is 
thereby  repealed  to  the  extent  that  it  conflicts  with  the  afore- 
paid  act.    406. 

9.  Same. — ^The  act  of  Anfust  6,  1882.  supra,  applies  to  all  oi&eers 

irrespective  of  the  time  they  entered  the  naval  service.    406. 

10 .  Statutory  Provisions.  ^Affected  by  the  Joint  Besolutlon  Terminatinf 

Certain  War-time  Legislation. — ^The  Joint  resolution  of  March  8, 
1921  (41  Stat.  1359),  declaring  that  certain  acts  of  Congress,  etr., 
shall  be  construed  as  if  the  war  had  ended  and  the  present  or 
existing  emergency  expired,  affects  statutory  provisions  relating 
to  the  Navy  which  in  general  terms  apply  to  any  emergency 
or  national  emergency  and  include  the  present  or  existing 
emergency  without  specific  reference  thereto.    .505. 

11.  Same. — The  joint  resolution  of  March  8.  1921,  supra,  affects  the 

statutory  provisions  relating  to  the  Navy  w^hich  relate  in  terms 
to**  time  of  peace . '  *    505. 

12.  Same. — By  the  said  Joint  resolution  of  March  8,  1921.  Congress 

meant  to  declare  a  condition  of  peace  to  exist  as  to  the  laws  of 
and  governing  the  United  States,  and  hence  all  laws  and 
regulations  depending  for  their  force  upon  a  state  of  wwc  or 
emergency  are  of  no  further  force.    505. 

13.  Same. — Certain  acts  of  Congress  affected  by  the  joint  resolutioB 

of  March  3,  1921,  are  herein  listed.     505. 

14.  Vessels. — Date  of  Loss  of  Naval  Vessels  as  Determined  by  Secre- 

tary of  Navy  is  Binding  upon  Accounting  Officers  of  Treasury. — 
Where  a  vessel  in  the  Navy  ha«*  been  unheard  from  so  long  that 
her  wreck  may  be  presumed,  the  determination  by  the  Secre- 
tary of  the  Navy  of  the  day  when  the  wreck,  destruction,  or  loee 
shall  be  deemed  to  have  occurred  is  binding  upon  the  accounting 
officers  of  the  Treasury  Department  in  settling  the  accounts 
of  seamen  and  others,  not  officers,  borne  on  the  books  of  the 
vessel.    427. 

NUR.<*E8,  HosriTAL   FACILITIES.      SfC  HOSPITALS. 

Kkinstatkment  in   Government  Service  ok  Personr   Com- 

ML^SIONED    FROM   ClVIL   LiFK.      See  iAWh  SERVICE.      7. 

NAVY  DEPABTMSNT. 

Jurisdiction  OK  Coast  Guard.    »9fe  ('ivu.  Service.    1. 
Time    kor    Presenting    War    Contract    Claims.    See    Con- 
tracts.    18. 

NAVY.  SECKETABY  OF. 

Authority  to  Determine  Date  op  Loss  op  Naval  Vessel. 

Sec  Navy.     14. 
Authority  to  Lease   Naval  Lands.    Sec  Naval  Lands. 
License  under  Certain  Radio  Patents.    Set  Patents.    9. 
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NEVADA. 

Community  Property.    See  Income  Tax,  4. 

NSW  JERSEY. 

Sale  of  Registered  Liberty  Loan  Bonds  Pursuant  to  Judg- 
ment OF  Circuit  Court,  Bergen  County.    See  Bonds,  8. 

NEW  MEXICO. 

Community  Property.    /S^c  Income  Tax,  4. 

NORTH  DAKOTA. 

Sale  of  Registered  Liberty  Loan  Bonds  Pursuant  to  Judg- 
ment OF  District  Court.    See  Bonds,  6. 

NUBSES. 

Army  and  Navy.    See  Hospitals;  War  Risk  Insurance,  30,  3L 

07FICEB  DE  FACTO.    See  State  Department,  1,  2. 

OFFICERS. 

Army.    See  Carriers,  2;  Civil  Service,  7;  Navy,  1,  2. 
Marine  Corps.    6Vf  Navy,  1-3. 

Navy.     See  Carriers,  2;  Civil  Service,  7;  Coast  Guard,  3; 
Navy,  1-9. 

OFFICERS,  FXTBLIC.    See  Attorney-General,  4;   Leaves  of  Ab- 
sence, 3;  Patents,  U. 

OIL  WELLS.    See  Mines,  Oil  and  Gas  Wells. 

OLEOMARGARINE  ACT  OF  1902.    See  Adulterated  Butter,  1,  2. 

ORDNANCE  DEPARTMENT. 

Building  Construction.    See  Contracts,  1-3. 
Procurement  Order  for  TNA.    >^ee  Contracts,  4,  5. 

PARTNERSHIP,  FOREIGN. 

Sources  of  Income.    See  Income  Tax,  9,  10. 

PASSPORTS. 

1.  American  Citizens  and  Aliens. — By  virtue  of  a  proviso  to  the  diplo- 
matic and  consular  appropriation  act  of  March  8,  1921,  the  pro- 
visionH  of  the  passport  c*ontrol  act  of  May  22,  1918,  and  of  the 
r(»g;ulatir)nH  issued  pursuant  thereto,  which  relate  to  ref|uirinf( 
passports  and  \\w6»  from  aliens  seeking  to  come  t4)  the  United 
States,  have  not  been  affected  by  the  joint  resolution  of  Con- 
gress of  March  3,  102 1 ,  and  are  still  in  force  and  effect.    403. 

8.  Same.— In  so  far  as  the  said  act  of  March  88, 1918,  relates  to  Ameri- 
can citizens  entering  and  leaving  the  United  Stales,  and  to 
aliens  leaving  the  Uiiited  States,  it  has  been  rendered  inopera- 
tive by  the  aforesaid  joint  resolution  of  March  3,  1921.    493. 

PASSPORTS  CONTROL  ACT.    See  Passports,  I,  2. 

PATBNT  OFFICE. 

Requirements  for  Applications.    See  Patents,  14. 
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PATENTS. 

1.  Claim  Aifainst  the  Oovemment  for  infringement  of  the  Seibt 
Patent.— The  General  Transmission  Co.  has  not  snch  title  to 
the  Seibt  patent  as  will  snpport  a  claim  against  the  United 
States  for  infringement  during  the  period  between  the  issuance 
of  the  patent  and  the  assignment  to  the  United  States  by  the 
Atlantic  Communication  Co.  and  the  New  York  Patents  Ex- 
ploitation Co.  February  4,  1910.    541. 

8.  Same.— The  General  Transmission  Co.,  assuming  its  title  to  have 
been  complete  as  to  the  Seibt  pat«nt  on  October  27,  1911,  has 
not  snch  title  in  view  of  the  subsequent  transfers  and  assign- 
ments as  will  support  a  claim  for  infringeinent  against  the 
United  Stat€«.    541. 

8.  Same.— There  would  seem  to  be  no  valid  claim  for  reasonable 
compensation  by  the  Transmission  Co.  on  account  of  an  implied 
license  springing  up  between  it  and  the  Government  by  virtue 
of  the  use  of  the  Seibt  patent  when  the  ownership  and  title  to 
the  Seibt  patent,  dining  the  whole  period  complained  of,  was 
lodged  in  a  third  party.'  54 1 . 
-  4.  Government's  Bights  in  Certain  Inventions — ^Dayton  Metal  Prod- 
ucts Co. — The  contracts  herein  set  forth,  which  were  entered 
into  between  the  United  States  Government  and  the  Dayton 
Metal  Products  Company,  do  not  create  in  the  Government 
the  right  to  the  entire  right,  title,  and  interest  in  and  to  any 
inventions  or  patents  produced  by  the  Dayton  Metal  Products 
Co.  in  the  performance  of  these  contracts.    563. 

6.  Same— Inventions  Originating  in  Informal  and  Formal  Develop- 
ment Orders. — By  an  informal  development  order  and  a  formal 
development  order,  the  United  States  Government  directed 
the  General  Klectric  Co.  to  design  a  mobile  generator  outfit. 
556. 

6.  Same.— Under  the  statement  of  facts  set  forth  in  connection  with 

the  informal  development  order,  heldt 

(1)  That  the  General  Electric  Co.  stands  as  regards  the  Oovem- 
ment  as  an  independent  contractor; 

(2)  That  the  Government  acquires  no  implied  license  in  the  inven- 
tion referred  to  herein  which  was  designed  by  an  employee  of 
the  contractor; 

(8)  That  the  Government  acquires  no  implied  license  to  future 
manufacture,  use,  and  sale  of  inventions  designed  by  employees 
of  the  contractor  and  subsequently  assigned  to  the  latter.    556. 

7.  Same. — Under  the  statement  of  facts  set  forth  in  connection  with 

the  formal  development  order,  heldy 
(1)  That  the  Government  has  no  implied  license  for  the  future 
manufacture,  use,  or  sale  of  inventions  designed  by  employees 
of  the  contractor; 
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PATENTS— Con  tin  ued . 

(8)  That  the  Govenunent  has  no  Implied  license  to  the  latare 
mannfactnre,  use,  or  sale  of  inventions  desifned  by  the  con- 
tractor; 
(8)  That  the  Government  is  not  entitled  to  manolactore,  use,  and 
sell  inventions  resulting  ftom  such  development  contract,  not- 
withstanding the  elimination  of  sections  2,  3,  4,  5»  and  6  of  said 
contract.    556. 

8.  Same.— Badio  Apparatus. — ^Under  a  certain  agreement,  dated  Janu- 

ary 9,  1900,  between  the  Secretary  of  Agriculture  and  Reginald 
A.  Fessenden,  the  latter  granted  to  the  Weather  Bureau  the 
right  to  use  his  inventions  for  the  purpose  of  transmitting  official 
messages,  but  reserved  for  himself  all  other  rights  in  such  inven- 
tions.   239. 

9.  Same.— Bight  of  War  Department  to  TTse  Certain  Badio  Inven- 

tions.— A  contract  of  license  under  certain  radio  patents 
having  been  entered  into  between  the  National  Radio  Tel^grai^ 
Go.  and  the  Secretary  of  the  Navy,  the  War  Department  may 
avail  itself  of  the  benefits  of  such  license.    408. 

10.  Same. — ^The  license  in  question  runs  for  the  full  unexpired 

terms  of  the  patents  under  which  the  license  is  granted.    408. 

11.  Same.— Inventions  Patented  by  Government  Officers. — ^When  a 

patent  issues  under  the  provisions  of  the  act  of  March  8,  1888 
(22  Stat.  625),  relating  to  the  issuance  of  patents  to  officers  of 
the  Government,  no  dedication  to  the  public  results,  but  any 
person  in  the  United  States,  including  governmental  officers  and 
employees,  may  use  the  invention  disclosed  In  the  patent  with- 
out the  payment  of  royalty  provided  the  use  be  in  the  prose- 
cution of  work  for  the  Federal  Government.     145. 

18.  Involuntary  Assignments. — Division  of  Process  and  Apparatus 
Claims. — Section  8477,  Bevised  Statutes,  does  not  bar  claims 
against  the  United  States  Government  which  aritjie  under 
involuntary  assignments  of  patents  by  a  duly  appointed  re- 
ceiver.   135. 

18.  Same. — Process  and  apparatus  claims  presented  in  one  applica- 
tion for  patent  may  properly  be  the  subject  of  two  Independent 
patents.    135. 

14.  Same. — Separate  patents,  issued  to  an  inventor  on  different  dates, 
the  subject  matter  of  both  having  been  filed  originally  in  one 
application  and  required  by  the  Patent  Office  to  be  prosecuted 
separately,  do  not  expire  contemporaneously,  the  requirement 
of  division  by  the  Patent  Office  being  a  proper  one.  135. 
Infiungement.    Su  Contracts,  9. 

PBNKSTLVANIA. 

Escheat  of  Bank  Funds.    See  National  Banks,  2,  $• 

»•— 23— VOL.  32        i3 
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PENSIONABLE  STATUS.    See  Military  Service,  1. 

PENSIONS. 

C0N8TRUCT10N  OF  Statutes.    See  Attorney  General,  51. 

PEBMTTS.    See  Liquors,  8,  22.  23,  26,  27;  National  Forests,  1,  3. 

PHILIPPINE  ISLANDS. 

1.  Certificate  of  indebtedness  in  the  amount  of  $10,000,000  par  yalne, 

which  the  Oovemment  of  the  Philippine  Islands  proposes  to 
issue  to  maintain  the  reciuired  parity  between  the  silver  peso 
and  the  gold  peso  and  to  meet  an  emergency  exchange  situation, 
as  authorized  by  an  act  of  (^ongrees  of  March  2,  1903,  and  by  an 
art  of  the  Philippine  Legislature  of  May  6,  1918,  will,  if  and 
when  issued  in  the  form  and  under  the  conditions  herein  stat^, 
be  the  valid  obligations  of  the  Philippine  Government.    264. 

2.  Legality  of  Bond  Issue.— The  proposed  issue  by  the  Philippine 

Government  of  $8,000,000  of  bonds  for  the  purpose  of  providing 
funds  for  the  construction  of  public  works  and  improvement  in 
the  port  of  Manila,  as  authorized  by  the  act  of  the  Philippine 
Legislature  of  March  23,  1920  (numbered  2908),  is  within  the 
debt-limit  provisions  of  the  act  of  Congress  of  August  29.  1916 
(39  Stat.  548),  and  the  bonds  will,  if  and  when  issued  in  the 
form  an^  under  the  conditions  stated,  be  valid  obligations  of 
the  Philippine  Government.  313. 
8.  Same. — The  proposed  issue  by  the  city  of  Manila,  P.  I.,  of 
$2,760,000  of  bonds  for  the  purpose  of  acquiring  or  constructing 
permanent  improvements  being  authorized  by  the  act  of  the 
Philippine  Legislature  of  February  24,  1920  (numbered  2894), 
the  bonds,  if  and  when  issued  in  the  form  and  under  the  condi- 
tions stated,  will  be  valid  obligations  of  the  city  of  Manila.  390. 
Importations  op  Liquors.    See  Liquors,  32. 

PHYSICIANS. 

Limttation  of  QuANTrrY  op  Liquor  Prescribed.    See  Liquors, 

28. 

POLICE  DEPARTMENT,  DISTBICT  OF  COLUMBIA.    Se^  District 
OP  Columbia,  2. 

POBTO  RICO. 

1.  Legality  of  Bond  Issue.— Bead  and  Bridge  Cdnstruction. — The 
proposed  issue  of  bonds  to  the  amount  of  $1,000,000  for  the  con- 
struction of  roads  and  bridges  in  Porto  Rico,  as  authorized  by 
act  No.  71  of  the  Legislative  Assembly  of  Porto  Rico  of  April  13, 
1916,  not  being  in  excess  of  7  per  cent  of  the  aggregate  tax  valua- 
tion of  its  property,  the  bonds  will,  if  issued  under  the  condi- 
tions prescribed  by  the  said  act  of  Porto  Rico  of  April  13,  1916, 
be  valid  and  binding  obligations  of  the  people  of  Porto  Bioo.  51. 
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2.  Same. — The  proposed  issne  of  bonds  to  the  amount  of  one  million 
dollars  for  the  oonstmction  of  roads  and  bridges  in  Porto  Riro 
being  authorized  by  art  No.  71  of  the  Lc^lative  Assembly  of 
Porto  Rico  of  April  13,  1916,  the  bonds  will,  if  issued  under  the 
conditions  prescribed  by  the  said  act  of  Porto  Rico  of  April  13, 

1916,  be  valid  and  binding  obligations  of  the  people  of  Porto 
Rico.     165. 

8.  Same. — ^Under  section  8  of  the  Act  of  Congress  of  March  2,  1917, 
entitled  '*An  act  to  provide  a  civil  government  for  Porto  Rico, 
and  for  other  purposes,"  the  Government  of  Porto  Rico  has 
power  to  levy  sufficient  taxes  for  sinking  fund  and  interest  on 
these  bonds.     165. 

4.  Same. — The  proposed  issue  of  road  and  bridge  bonds  of  the  people 

of  Porto  Rico  in  the  amount  of  $1,000,000,  being  authorized  by 
act  No.  49  of  the  Legislature  of  Porto  Rico  of  June  13,  1919,  and 
not  being  in  excess  of  the  limit  of  indebtedness  fixed  by  section 
3  of  the  organic  act  of  Porto  Rico  of  March  2,  1917,  the  bonds, 
if  and  when  issued  in  the  form  submitted,  with  the  exception 
of  the  omission  of  the  place  of  payment  at  the  office  of  the 
Treasurer  of  Porto  Rico,  will  be  the  valid  obligations  of  the 
people  of  Porto  Rico.    549. 

5.  Same. — School  Buildings. — The  proposed  issue  of  bonds  by  Porto 

Rico  to  the  amount  of  $800,000  for  the  purpose  of  erecting  and 
equipping  a  high-school  building  in  San  Juan  and  of  completing 
the  high-school  building  at  Ponce,  as  authorized  by  act  No.  25 
of  the  Legislature  of  Porto  Rico  of  March  16,  1918,  not  being  in 
excess  of  the  debt  limit  provision  of  its  oi^nic  act  of  March  2, 

1917,  the  bonds  will,  if  issued  under  conditions  prescribed  by 
the  said  act  of  Porto  Rico  of  March  16, 1918,  be  valid  and  binding 
obligations  upon  the  people  of  Porto  Rico.    26. 

6.  Same. — Workingmen's  House  Construction. — The  proposed  issue 

by  the  Government  of  Porto  Rico  of  $600,000  of  workingmen's 
house  construction  bonds,  as  authorized  by  Act  No.  19  of  the 
I^^slature  of  Porto  Rico  of  May  13,  1920,  being  for  a  public 
purpose,  and  not  being  in  excess  of  the  debt  limit  provision  in 
Hcction  3  of  the  organic  act  of  Porto  Rico  of  March  2,  1917  (39 
Stat.  953),  the  said  bonds,  if  and  when  issued  in  the  form  and 
under  the  conditions  herein  stated,  will  be  valid  obligations 
upon  the  people  of  Porto  Rico.  429. 
Drawback  op  Cigarettes  Manufactured  in  Porto  Rico. 
See  Customs  Laws,  1. 

PRBSBTTRRT  OF  NORTHXRN  ARIZONA. 

Establishment  of  Religious  Mission.    See  Navajo  Treaty 
Reservation. 
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PBX8IDINT. 

1.  Authority  to  Beallot  XJnezpended  Balance!  of  AjpproprlatloiiB. — 
Any  unexpended  and  unobligated  balance  of  allotment  made  to 
any  department  of  the  Government  from  the  national  security 
and  defense  appropriation  for  the  fiscal  year  ending  June  30. 
1919  (40  Stat.  635),  may  be  recalled  from  that  department  by  the 
President  and  restored  to  the  parent  appropriation  and  be  then 
reallotted  by  him  to  any  other  department  to  be  used  for  pur- 
poses authorized  by  the  appropriation.    359. 

8.  Power  to  ApproYe  Bills  after  Adjournment  Sine  Die  of  the  Con- 
greis. — ^The  Preaident  has  the  power  to  approTe  bills  after 
adjournment  sine  die  of  the  Congress  which  has  passed  them, 
but  within  10  days  (Sundays  excepted)  after  they  have  been 
presented  to  him.    225. 

AUTHORITT   TO   EXTEND   PROVISIONS   OP  THE   RETIREMENT  ACT. 

Set  Civil  Service,  18. 

Authority  to  Order  Construction  of  Vessels  by  Emer- 
gency Fleet  Corporation.    See  Vessels,  1. 

Licenses  to  Enemy  Nationals  under  Trading  with  the 
Enemy  Act.    See  War  Risk  Insurance,  21. 

Proclamation,  Export  of  Machinery  to  Mexico.  See  Arms 
AND  Munitions  of  War,  1,  2. 

Recess  Appointments.    See  Recess  Appointments. 

PROHIBITION.    See  Liquors,  4,  12,  13,  34. 

PBOHiBrnoN  othcxbs. 

Retirement.    Su  Civil  Service,  16. 

PBOHISSOBT  NOTES. 

Federal  Land  Banks.    Set  Taxation,  20. 

PROMOTIONS.    See  Coast  and  Geodetic  Survey,  2;  Coast  Guard. 
3;  Navy    8,  9. 

PBOPXBTT  SOLD  UNDER  DISTRAINT.    See  Taxation,  16. 

PUBLIC  HEALTH. 

Social  Hygiene  Board.  See  Interdepartmsmtal  Social 
HyoieVe  Board. 

PUBLIC  OFFICE,  VACANCY.    See  State  Department,  1,  2. 

PUBLIC  PRINTER. 

Prohibited  from  Employing  Persons  Beyond  Rstibement 
Age.    See  Civil  Service,  15. 

PUBLIC  PROPERTY. 

Sales.    See  Government  Property. 

"PUBUCATIONS.''    See  Words  and  Phrases.  17. 

PYRITES.    Su  Contracts,  11. 

RADIO  INVENTIONS.    Se€  Patents,  8,  9. 
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BAILBOAD  ADMINI8TBATION. 

Authority  to  Consider  War  Contract  Claims.  See  Con- 
tracts, 18. 

SAILBOADS. 

Extra  Compensation  for  Customs  Officers.    Su  Attornbt 

General,  4. 
Loans  to  Pay  Maturing  Oblioations.    See  Carriers,  1. 
Persons  Injured  on  Railroads  under  Federal  Control. 

See  War  Risk  Insurance,  2,  3. 
Reduced  Rates  for  Transportation.    See  Carriers,  2. 
Substitution   of  Securttibs   Covering   Government  Loan. 

Su  Chicago,  Rock  Island  &,  Pacific  Railway  Co.,  1,  2. 

SANK. 

Precedence  in  Navy.    Su  Navy,  4. 

RATS  BSDUCnON.    Su  Carriers,  2. 

BBCXS8  APPOINTMBNTS. 

Payment  of  Salaries. — ^Where  vacancies  on  the  Interstate  Com- 
merce Commission  and  the  United  States  Tariff  Commission, 
which  existed  while  the  Senate  was  in  session,  are  filled  after 
adjournment  of  the  Senate  by  the  issuance  of  recess  commissions, 
the  appointees  can  not  be  paid  their  respective  salaries  under 
such  recess  appointments.    271. 

BXCLAMATION  FUND.    Su  Yuma  Reclamation  Project. 

BXCLASSmCATION  OF  SALARIES,   JOINT   COMMISSION  ON. 

The  War  Department  can  not  be  required  to  continue  to  make 

reports  respecting  its  civilian  personnel  to  the  Joint  Commission 

on  Beclassillcation  of  Salaries  since  said  commission  as  an 

agency  of  the  Congress  ceased  to  exist  after  March  18, 1980.    285. 

BSD  CROSS. 

Salary  to  Government  Official  on  Leave  without  Pay.  Su 
Leaves  of  Absence,  2. 

BXBMPLOTMBNT  BBGISTBB.    Su  Civil  Service,  3,  4. 

BBINSTATEMENT  OF  FEDXBAL  BMPLOTXIS.    See  Civil  Service, 
5-9. 

BBTIBSMSNT.    See  Navy,  1-3,  6,  7. 

BXTIBEMBNT  ACT.    See  Civil  Service,  10-19. 

BIVENUX  ACT  OF  1917.    See  Taxation,  13, 14,  23. 

BBVBNUB  ACT  OF  1919.    See  Income  Tax,  12;  Liquors,  5;  Taxa- 
tion, 1-6,  21. 

BIVEB  AND  HABBOB  IMPBOVBMXNTS.    See  (Contracts,  13. 

BOTALTIBS.    See  Patents,  11. 
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SAILOBS. 

Hospital    Facilities    for    Discharged   Sick    and    Disabled 

Sailors,  etc.    See  Hospitals. 
Preference  in  Appointments.    See  Civil  Service,  1,  2,  3. 

SALARIES. 

Federal  Judges.    See  Income  Tax,  12. 

Right  op  a  Government  Employee  to  Receive  Salary  from 
Red  Cross,  etc.    Sec  Leaves  op  Absence.  2. 

SALABISS,   JOINT   COMMISSION   ON  BBCLA8SIFICATION    OF. 

See  Reclassification  of  Salaries,  Joint  Commission   on. 

SALES  TAX.    See  Taxation,  17-19. 

SANATOBIUMS.    See  Hospitals. 

SEA  STOBES  ON  VESSELS.    See  Liquors,  17-19. 

SEABCH  AND  SEIZUBS.    See  Liquors,  29-31. 

SECX7BITIES,  COLLATEBAL. 

Substitution   for  Government   Loan.    Set  Chicago,    Rock 
Island  and  Pacific  Railway  Co. 

SEIBT  PATENT.    See  Patents,  1-3. 

SELECTIVE  SEBVICE  LAW. 

Publication  of  Slacker  Lists.    Set  Military  Service,  2,  3. 

SEBVICE  PENSION  ACTS.    See  Attorney  General,  3. 

SET-OFF. 

Claim  op  Shipping  Board  against  British  Ministry  of  Ship- 
ping.   See  Transportation. 

SHIPFINO. 

Settlement  of  Transportation  Claim.    See  Transportation. 

SHIPFINO  BOABD. 

Authority  to  Conduct  Litisation. — Section  3  of  the  merchant 
marine  act  of  June  6, 1920,  authorizes  the  attorneys  for  the  United 
States  Shipping  Board  to  appear  for  and  represent  the  board 
in  suits  to  which  it  is  a  party;  but  this  section  does  not  authorize 
the  Shipping  Iloard  to  take  over  the  conduct  and  control  of 
either  civil  suits  involving  the  interestfl  of  the  Emergency 
Fleet  Corporat  ion  or  of  suit:*  and  prm-eedings  in  admiralty.  276. 
See  also  Vessels,  1. 

SIBUPS,  PBEPABED.    See  Taxation,  8-10. 

SLACKEB  LISTS. 

PuiiUCATloN.    See  Military  Sekvice,  2,  3. 
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SMITHSONIAN  INSTTTUTION. 

Transfer  of  Temporary  Building  in  Smithsonian  Qronnds  to  the 
Regents  of  the  Institution. — By  a  provision  of  the  deficiency 
appropriation  act  of  November  4,  1919,  the  Secretary  of  War  is 
authorized  to  transfer  to  the  regents  of  the  Smithsonian  Insti- 
tution the  custody  and  control  of  a  temporary  metal  structure, 
which  was  erected  in  the  Smithsonian  Grounds  by  the  War 
Department  und^  the  authority  of  public  resolution  No.  5,  ap- 
proved June  9,  1917  (40  Stat.  102),  instead  of  having  the  struc- 
ture removed,  as  contemplated  by  said  resolution.     HI. 

SMUQQLINQ. 

Illegal  Importation  of  Duty-Free  Merchandise.  See  Cus- 
toms Laws,  2,  3. 

SOCIAL    HTOIENE    BOABD.    See   Interdepartmental  Social 
Hygiene  Board. 

SOFT  DRINKS.    See  Taxation,  8-10. 

SOLDIEBS. 

Hospital  Facilities  for    Discharged    Sick    and    Disabled 

Soldiers,  etc.    See  Hospitals. 
Preference  in   Appointments.    See  Civil  Service,  1^. 
Term  Insurance.    See  War  Risk  Insurance,  4-13. 

SOVnT  RUSSIA  MEDICAL  RBLIBF  SOCHTT.    See   Taxation,  6. 

STAMP  TAX.    See  also  Taxation,  20. 

STATE  DEPARTMENT. 

1.  Vacancy  in  Office  of  Secretary. — Where  a  vaci^cy  occurs  in  the 

office  of  Secretary  of  State,  it  can  not  be  temporarily  filled  for  a 
longer  period  than  30  days,  either  by  statutory  Ruccession  or  by 
demgnation  of  the  President.     139. 

2.  Same.— Subsequent  to  such  period  of  temporary  occupancy  of  said 

office  and  prior  to  confirmation  by  the  Senate  of  a  successor 
nominated  for  the  office,  it  would  be  safer  for  the  offi(*er8  of  the 
Department  of  State  not  to  take  action  in  any  case  out  of  which 
legal  rights  might  arise  which  would  be  subject  to  review  by  the 
courts.     140. 

STOCK. 

K.  &  E.  Neumond  (Inc.)    See  Alien  Property  Custodian,  4. 
War  Finance  Corporation.    See  War  Finance  Corporation,  2. 

STOCK  DIVIDENDS.    See  National  Banks,  1. 

TARIFF  COMMISSION,  TTNITSD  STATES. 

Vacancies  Filled  after  Adjournment  op  Congress.  See 
Recess  Appointments. 
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1.  Admliilons  tax. — Cliaiitaaqiu  Entertainments. — Under  section 
800  of  the  revenue  act  of  1918  (40  Stat.  1120),  wUdi  imposes  a 
tax  on  amounts  paid  for  admissions  to  any  place,  a  person 
purchasing  a  season  ticket  which  admits  him  to  a  number  of 
Chautauqua  entertainments  is  not  subject  to  the  same  amount 
of  admissions  tax  as  a  person  who  purchases  single  admission 
ticket  to  the  same  series  of  entertainment,  but  must  pay  a  tax 
based  on  the  price  at  which  such  season  tickets  are  at  that  time 
sold  to  other  persons.    88. 

3.  Same. — ^No  distinction  can  be  drawn  between  course  or  season 

tickets  sold  by  Chautauqua  bureaus  where  the  season  ticket  is 
the  principal  kind  of  ticket  and  season  tickets  sold  by  baseball 
associations  where  admittedly  single  admission  tickets  are  the 
principal  kind  of  tickets  sold.  89. 
8.  Same. — ^Metropolitan  Opera  House  Boxes. — ^The  holder  of  a  par- 
terre box  at  the  Metropolitan  Opera  Hotise  who  sells  to  a  third 
party  his  rights  to  the  use  of  his  acconmiodations  at  a  price  in 
excess  of  the  box  office  charge  for  the  most  nearly  similar  accom- 
modations is  liable  to  the  additional  tax  imposed  under  paragraph 
3  of  section  800  (a)  of  the  revenue  act  of  1918  (40  Stat.  1120) .   142. 

4.  Same. — ^The  tax  in  question  attaches  whether  the  sale  is  made  to 

a  regular  ticket  broker  for  resale  or  to  the  purchaser  direct 
through  the  agency  of  an  officer  or  employee  of  the  company. 
142. 
6.  Same. — ^The  established  price  to  be  used  as  the  basis  for  measuring 
the  excess  of  price  is  that  of  the  most  nearly  similar  accommo- 
dations sold  at  the  box  office.    142. 

6.  Same. — ^The  Soviet  Russia  Medical  Belief  Committee  does  not 

come  within  the  category  of  organizations  which  are  exempt 
from  the  Federal  tax  on  admissions  imposed  by  the  revenue  act 
of  1918  (40  Stat.  1120).    569. 

7.  Beverages— Bottled  Koncarbonated  Fruit  Autoes. — ^The  tax  im- 

posed by  both  the  act  of  October  8,  1917  (40  Stat.  312),  and 
the  act  of  February  24,  1919  (40  Stat.  1116),  appUes  to  bottled 
noncarbonated  fruit  juices,  although  somewhat  concentrated,  if 
as  bottled  they  are  reasonably  suitable  for  use  as  beverages 
and  are  so  used  without  the  addition  of  water.    1. 

8.  Same. — Such  bottled  fruit  Juices,  when  reasonably  suitable  for 

beverage  purposes  and  so  used  only  in  a  diluted  form,  are  not 
of  themselves  soft  drinks  and  are  not  subject  to  the  tax  imposed 
on  such  drinks,  either  by  the  act  of  1917  or  that  of  1919.    1. 

9.  Same.— A  preparation  of  fruit  Juice  and  sugar,  which  is  not  reason- 

ably suitable  for  beverage  purposes  and  is  not  so  sold,  but 
which  is  used  to  produce  a  palatable  beverage  by  being  mixed 
or  diluted  with  water  by  soda  fountaihs,  bottling  establishments, 
and  other  similar  places,  is  a  prepared  simp  within  the  meaning 
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of  section  818  (a)  of  the  act  of  October  8,  1917,  and  was,  while 
that  act  was  in  force,  subject  to  the  tax  levied  upon  such 
sirup.    1. 

10.  Same. — Such  a  preparation  is  not  subject  to  tax  under  the  act  of 

February  24,  1919,  since  that  act  omitted  the  tax  upon  prepared 
simps.    1. 

11.  Estate  Tax. — The  Federal  estate  tax  is  not  deductible  under  the 

provisions  of  paragraph  8  of  section  214  (a)  of  the  revenue  act  of 
1918  (40  Stat.  1067),  in  computing  the  income  of  estates  of  de- 
ceased persons  for  the  purpose  of  taxes  under  the  provisions  of 
section  219  (a)  of  said  act  (40  Stat.  1071).    167. 

18.  Same — Community  Property. — In  Washington,  Arizona,  Idaho, 
New  Mexico,  Louisiana,  and  Nevada  there  should  be  included 
in  gross  estate,  in  computing  the  estate  tax  of  a  deceased  spouse, 
one-half  only  of  the  community  property  of  husband  and  wife 
domiciled  therein;  this  also  is  not  based  upon  any  statute 
enacted  subsequent  to  March  1,  1913,  and  applies  under  estate- 
tax  act«  prior  to  the  revenue  act  of  1918.    435. 

18.  Floor  Tax. — ^Vermuth,  the  basis  of  which  consists  of  white  wine 
fortified  by  spirits,  is  subject  only  to  the  floor  tax  on  wines 
imposed  by  section  310  of  the  war  revenue  act  of  October  3, 1917 
(40  Stat.  311).     109. 

14.  Same. — ^A  mixture  resembling  vermuth  but  made  exclusively 
from  distilled  spirits,  or  with  distilled  spirits  as  the  base,  should 
be  classed  with  distilled  spirits  and  taxed  under  section  303  of 
the  war  revenue  act  (40  Stat.  309).    109. 

18.  Nonresident  Aliens — ^Validity  of  Treasury  Regulations.— As  to 
the  existing  and  the  proposed  articles  812  to  816,  inclusive,  of 
regulations  46  of  the  Treasury  Department,  which  relate  to  the 
taxation  of  nonresident  aliens  and  which  are  herein  set  forth: 
Htld,  That  article  314  as  existing  and  suticles  312,  314  as  pro- 
posed are  invalid,  and  that  articles  312  as  existing  and  313,and 
315,  both  as  existing  and  as  proposed,  are  valid.    497. 

16.  Property  Sold  Under  Distraint— Purchase  for  the  United  States. — 

Under  section  8192  of  the  Revised  Statutes  the  authority  of 
collectors  of  internal  revenue  to  purchase  for  the  United  States 
property  sold  under  distraint  is  limited  to  those  articles  on 
which  a  tax  is  in  form  directly  laid.    260. 

17.  Sales  Tax — ^Articles   to  be   Shipped  Abroad. — The   excise  tax 

imposed  by  section  600  of  the  act  of  October8,  1917  (40  Stat.  316), 
upon  sales  by  manufacturers,  producers,  or  importers  of  the 
articles  enumerated  in  said  section,  applies  to  sales  within  the 
United  States  of  such  designated  articles  to  a  foreign  buyer, 
whose  agent  receives  the  articles  in  the  United  States  and 
exports  them;  and  this  tax  also  applies  to  such  nales  in  this 
country  to  a  forwarding  agent,  who  exports  the  articles  to  his 
principals.    84. 
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18.  Same. — ^This  excise  tax,  supra,  does  not  apply  in  any  of  the  fol- 

lowing cases:  Where  the  articles  above  referred  to  are  shipped 
by  the  manufacturer  (a)  to  hits  agent  in  a  foreign  countr>',  and 
after  reaching  there  are  sold  by  the  agent;  (6)  to  a  foreign  pur- 
cha8.»r  to  fill  orders  accepted  by  an  agent  in  a  foreign  countr>'; 
(e)  to  a  foreign  purchaser  to  fill  orders  received  by  the  manufac- 
turer in  the  United  States:  (d)  to  a  foreign  purchatter  to  fill 
orderH  ftoli(*ited  by  mail  and  re<*eived  by  mail  from  a  foreign 
purchaHc»r.  / 

19.  Same — ^Antomobile  Tracks  Sold  in  United  States  and  Exported 

by  the  Buyer. — ^\\^here  automobile  manufacturers  sell  and  deliver 
to  a  foreign  buyer  in  the  United  States  automobile  trucks  and 
the  trucks  are  exported  by  the  buyer,  the  sales  thus  made  are 
t4ixable  under  section  600  of  the  war  revenue  act  of  October  3, 
1917  (40  Stat.  316).     567. 

80.  Stamp  Tax — Promissory  Notes  Qiven  to  Federal  Land  Banks. — 

Promissory  notes  given  to  Federal  land  banks  and  joint  stock 
land  banks  secured  by  first  mortgages  are  not  subject  to  the 
stamp  tax  imposed  by  subdivision  6,  schedule  A,  Title  XI,  of 
the  revenue  act  of  1918  (40  Stat.  1137).    54. 

81.  Transportation  Tax — Collection  by  Distraint. — The  amounts  paid 

for  the  transportation  of  persons  or  property  on  ferryboats  operated 
by  the  commissioners  of  King  County,  Wash.,  upon  Puget 
Sound  between  the  county  and  city  of  Seattle,  are  subject  to 
the  tax  imix)Hed  by  section  500  of  the  revenue  act  of  1918,  and 
it  is  competent  to  proceed  to  distrain  in  this  case  proWded  the 
proceeding  is  against  only  property  which  is  not  held  and  used 
by  the  county  for  governmental  purposes.    63. 

88.  Same.— Inasmuch,  however,  as  this  is  a  oontroYersy  between  the 
Qovemment  and  a  political  division  of  a  State,  it  might  be  more 
appropriate  t«  proceed  by  a  suit  against  the  county  and  the 
conunissi oners  rather  than  by  a  summary  proceeding  of  dis- 
traint.   63. 

88.  Same.— Where  the  Transportation  of  Goods  is  Part  of  the  Process 
of  Exportation.— In  the  transactions  herein  stated,  where  the 
transportation  of  goods,  though  within  the  United  States,  was 
a  part  of  the  process  of  exportation,  the  amount  paid  for  the  trans- 
portation is  not  subject  to  the  tax  imposed  by  section  600  of  the 
war  revenue  act  of  October  3,  1917  (40  Stat..  314).  572. 
Adulterated  Butter.  See  Adulterated  Butter,  1,  2. 
Porto  Rico.     See  Porto  Rico.  3. 

TELSQRAPH.    Sve  Patk.nt.s,  h,  9;  We.stern  Union  Teleuraph  Co. 
TELEPHONE.    See  Patents.  8,  9. 


Index — Digest.  64 1 

TXNNBSSBS. 

Transfer  Under  Default  Decree  of  Chancery  Court  of 
Registered  Liberty  Loan  BoNps  of  Nonresident  Owner. 
See  Bonds,  9. 

TSTSANITBO  ANALINS . 

Manufacture.    See  Contracts,  4. 

TEXAS. 

Community  Property.    See  Income  Tax,  1-3. 

TICKETS   OF  ADMISSION. 

Taxation.    See  Taxation,  1-6. 

TITLE  TO  BUILDINQS.    See  Contracts,  6. 

TITLE  TO   LAND. 

1.  Application  of  Section  866,  Eevised  Statutes,  to  Land  Acquired 
by  War  Department  During  War  Emerf ency. — Section  355  of  the 
Revised  Statutes,  requiring  the  approval  of  titles  by  the  Attor- 
ney General,  wan  suspended  as  to  all  lands  acquired  under  the 
provisions  of  the  act  of  July  2, 1917  (40  Stat.  241),  as  amended  by 
the  act  of  April  11,  1918  (40  Stat.  518),  until  the  joint  resolution 
of  March  3,  1921  (41  Stat.  1359),  became  effective.     582. 

8.  Same.— Where  the  War  Department,  under  authority  of  the  said  Act 
of  July  2,  1917,  as  amended  by  the  Act  of  April  11,  1918,  has 
prior  to  March  3,  1921,  entered  into  a  valid  and  enforceable 
contract  for  the  purchase  of  land,  and  under  that  contract  the 
United  States  lias  taken  iKMsession,  the  purchase  of  the  land 
is  an  accomplished  fact  and  nothing  remains  to  be  done  but  to 
carry  out  the  terms  of  the  contract.  582. 
See  Contracts,  <5. 

TNA.  MANUFACTURE  OF.    See  Contracts,  4. 

TRADING  WITH   THE   ENEMY  ACT. 

Enemy  Aliens.    See  War  Risk  Insurance,  19-22. 
Sales  ok  Enemy  Property.    See  Alien  Property  Ci'stodian, 
1-1. 

TRANSPORTATION . 

Settlement  for  Services  Rendered  by  the  British  Government— The 
Provisions  of  the  Act  of  March  8,  1876  (18  Stat.  481),  which  pro- 
vide.-? for  "deducting  any  debt  due  the  United  Staten  from  any 
judgment  re<'overe<i  against  the  United  States  by  such  debtor,*' 
do  not  apply  to  the  propot*ed  payment  to  the  British  Minintrv'  of 
Shipping  of  the  amount  agreed  upon  in  settlement  of  a  claim 
against  the  War  Department  for  iran.s|M)rtation  servicen  arising 
out  of  the  war  with  Germany.  588. 
Tax.    See  Taxation,  21-2:^ 

TRANSPORTATION  ACT   1920.    &W  Carriers,  1,  2. 
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TSANSPOBTATIOH  OF  FISH  IN  FOBBIQN  VESSELS.    8te  Vjb8- 

8EL8,  2. 

TBEASTJBT  DBPABTMENT. 

Accounts  of  Seamen,  etc.    See  Navy,  14. 

Authority  to  Construe  Contract.    See  Contracts,  13. 

Disposition  of  Found  Liberty  Loan  Bonds.    Su  Bonds,  5. 

Jurisdiction  of  Coast  Guard.    5^«  Civil  Service,  1. 

Proposed  Regulation  Interpreting  Phrase  *^in  the  Line 
OF  Duty.'*    iS««  War  Risk  Insurance,  31. 

Taxes  on  Enemy  Property.    See  Income  Tax,  6. 

Transfer  of  Escheated  Bond.    See  Bonds,  2. 

Transfer  of  Registered  Bonds  on  Basis  of  Court  Proceed- 
ings.   See  Bonds,  6,  8-10. 

Validity  of  Regulation  Concerning  Taxation  of  Nonresi- 
dent Aliens.    See  Taxation,  15. 

War  Risk  Insurance,  Deferred  Payment.  See  War  Risk 
Insurance,  17. 

TREASUBT,  SECBBTABT  OF. 

Authority  to  Make  Loans  to  Railroads.    Su  Carriers,  1. 

Authority  to  Permit  Substitution  of  Collateral  SEcuRmEs 
FOR  Government  Loan.  See  Chicago,  Rock  Island  6l  Pacific 
Railway  Co.,  1. 

Authority  to  Retire  Outstanding  Stock.  /S€«War  Finance 
Corporation,  2. 

Control  of  Public  Health  Activities.  See  Interdepart- 
mental Hygiene  Board. 

TBTJCKS.    See  Motor  Vehicles. 

TUNQSTSK.    See  Contracts,  11. 

tjnitsd  states. 

Purchase  of  Property  Sold  under  Distraint.  Su  Taxa- 
tion, 16. 

Registered  Bonds,  Escheat  under  Californu  Law.  See 
Bonds,  1-4. 

XnnTED  STATES   COUBT  FOB   CHINA. 

Jurisdiction.    See  Citizenship,  2. 

UNITED  STATES  SHIPPINQ  BOABD.    See  Shipping  Board. 

VEBMTJTH.    See  Taxation,  13,  14. 

VESSELS. 

1.  Construction  by  Shipping  Board  for  Use  of  Coast  and  Qeodetic 
Survey.— Under  the  provisions  of  the  act  of  June  15,  1917  (40 

Stat.  182),  the  President  is  empowered  to  order  the  construction 
of  two  vessels  by  the  Emergency  Fleet  C'orporation,  and  their 
oi)eration  by  the  Coast  and  Geodetic  Survey,  provided  he 
deteniiinefl  that  they  are  required  by  the  necessities  of.  the 
Government  during  the  period  of  the  war.     29. 
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2.  Merchant  Marine  Act. — The  tranpportation  offish  in  foreign  veffiels 

from  Ketchikan,  Alaeka,  to  Vancouver  and  thereafter  to  poinU 
in  the  United  States,  under  the  circumstanreB  herein  stated,  is 
in  violation  of  section  27  of  the  merchant  marine  act  of  June  5, 
1920  (41  SUt.  999).     350. 

3.  Sale  of  Liquors  on  Board  American  Ships.— The  floor  tax  imi^osed 

by  section  308  of  the  war  revenne  act  (40  Stat.  309),  and  the 
floor  tax  imposed  by  section  604  of  the  revenue  act  of  1911  (40 
Stat.  1107),  apply  to  distilled  spirits  produced  in  or  imported 
into  the  United  States  ^hich  were,  at  the  effective  dates  of 
thetfe  act«,  held  on  board  Ameriqm  ships  for  sale  on  such  ship- 
board, whether  the  ships  on  which  such  spirits  were  held  were 
at  dock  in  this  country,  on  the  high  seas,  or  in  foreign  waters. 
332. 

4.  Same. — The  national  prohibition  act  (41  Stat.  806)  applies  to  per- 

sons on  board  American  ships,  whether  in  American  waters, 
on  the  high  seas,  or  in  foreign  waters.  332. 
6.  Sea  stores. — Liquors  which  are  prohibited  importation,  but  which 
are  properly  listed  as  sea  stores  on  American  vessels  arriving  in 
ports  of  the  United  States,  may  be  required  to  be  placed  imder 
seal  by  the  boarding  officer  and  kept  sealed  during  the  entire 
time  of  the  vessel's  stay  in  port,  no  part  thereof  to  be  removed 
from  under  seal  for  use  by  the  crew  at  meals  or  for  any  other 
purpose.    96. 

6.  Same.— So  long  as  such  liquors  are  properly  listed  as  sea  stores  on 

foreign  vessels  arriving  in  ports  of  the  United  States,  and  are 
not  excessive  in  quantity,  the  daily  distribution  thereof  to  the 
crews  on  board  vessels  can  not  properly  be  interfered  with  by 
this  Government;  but  the  bringing  of  such  liquors  on  shore, 
even  by  the  members  of  the  crews  to  whom  they  are  issued,  will 
be  unlawful  and  subject  the  offender  to  prosecution.    96. 

7.  Same. — Excessive,  or  surplus,  liquor  stores  on  foreign  vessels 

arriving  in  ports  of  the  United  States  are  subject  to  seizure  and 
forfeiture.    96. 

8.  Search  and  Seizure. — 18th  Amendment. — ^The  authority  of  a  State 

oiflcer  to  go  on  board  a  vessel  engaged  in  foreign  commerce  for 
the  purpose  of  making  searches  and  seizing  liquors  thereon  is 
not  affected  by  the  eighteenth  amendment  to  the  Constitution. 
159. 

9.  Same. — ^Federal  statutes  give  the  Federal  ofllcials  control  of  vessels 

entering  ports  of  the  United  States  until  they  have  been  properly 
inspected  and  completely  moored,  but  after  such  vessels  have 
been  inspected  and  moored  there  is  no  Federal  statute  whereby 
proceedings  can  be  had  and  arrests  made  of  those  who  board 
such  vessels  against  the  consent  of  the  masters.    159. 
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10. — Same. — ^After  suoh  vessel  has  been  properly  inspected  and  com- 
pletely moored,  those  boardinf  it  are  subject  to  the  police  laws 
of  the  State,  and  hence  by  the  laws  of  the  State  mudt  be  deter- 
mined the  right  of  a  Stat«  officer  to  board  the  ve8f*el.     159. 

VIBQIN  ISLANDS. 

Enforcement  of  Liquor  Laws.— The  collector  of  customs  at  St. 
Thomas,  Virgin  Islands,  is  charged  with  the  enforcement  of 
such  local  laws  of  the  Virgin  Islands  as  are  within  the  scope  of 
his  duty  as  such  collector,  provided  such  laws  are  compatible 
with  the  provisions  of  the  eighteenth  amendment  to  the  Consti- 
tution, hut  where  no  duty  is  imposed  upon  him  by  a  po«itive 
and  valid  law  or  regulations  of  the  Virgin  Islands,  or  of  the  Con- 
gress of  the  I'nited  States,  he  is  charged  with  no  responsibility 
with  respect  to  the  enforcement  of  the  eighteenth  amendment. 
422. 
Importations  of  I^iquors.    Set  Liquors,  32,  33. 

VISlS.    See  Passports,  1,  2. 

VOLSTEAD  ACT.    5^f  Liquors. 

WAB  DEPABTMSNT. 

Acquisition  of  Land  During  War  Emergency.  See  Title 
TO  Land,  1,  2. 

Claim  for  Transportation  Services.    See  Transportation. 

Employee  on  Leave  Without  Pay.    See  Civil  Service,  11. 

Report  to  Reclassification  Commission.  See  Reclassifica- 
tion of  Salaries,  Joint  Commission  on. 

Right  to  Use  Patent.    See  Patents,  9. 

WAS  FINANCE  COBPOBATION. 

1.  Authority  to   Suspend   Loans  and  Betire   Outstanding  Capital 

Stock. — The  board  of  directors  of  the  War  Finance  Corporation 
is  vested  under  existing  law  with  discretion  to  suspend  further 
loans  and  operations.    18L 

2.  Same. — ^The  War  Finance  Corporation  has  no  power  to  use  funds 

on  hand,  even  though  they  are  not  needed  for  the  payment  of 
debts  of  the  corporation,  for  commitments  already  made,  or  for 
its  operating  expenses,  to  retire  a  part  of  its  outstanding  capital 
stock,  nor  is  the  Secretary  of  the  Treasury  authorized  to  assent 
to  such  retirement.    181. 

WAB  MINEBALS  BELIEF  ACT.     See  Contracts,  11,  12,  15-18. 

WAB  PBOHIBITION  ACT.    See  I.iquors,  34. 

WAB  BEVEN17E  ACT.    Sec  Liquors,  15;  Taxation,  23« 
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1.  BeneflcUries. — Letters  of  Deoeated  Soldier  as  Evldeiice  of  Identity 
under  the  Act. — Letters  of  a  deceased  soldier  naming  the  bene- 
ficiaries designated  in  his  application  for  war  risk  insurance, 
if  8uch  letters  are  clearly  shown  to  be  genuine,  can  pro  perl  y 
be  made  the  basis  of  an  award  and  an  award  ehould  be  made  by 
the  Bureau  of  War  Risk  lusuranre  to  the  beneficiaries  whose 
names  are  thus  ascertained,  where  the  Government  has  lost  his 
original  application  for  insurance  and  no  record  can  be  found 
showing  what  designations  were  made.    98. 

5.  Same. — The  liability  incurred  by  a  railroad  under  OoYcmment 

control  for  an  injury  or  death  is  a  liability  of  the  United  States 
and  not  a  liability  of  ^'sorne  person  other  than  the  United  States/' 
within  the  Fanguage  of  section  313  of  the  war  risk  insurance  act, 
and  hence  the  Director  of  the  Bureau  of  War  Risk  Insurance,  in 
making  an  award  to  a  person  entitled  to  com}>ensation  under  the 
provisions  of  the  war  risk  insurance  act  who  has  been  injured 
on  a  railroad  under  Federal  control,  may  not  require,  as  a  condi- 
tion of  the  award  of  compensation,  such  person  to  assign  to  the 
United  States  any  right  of  action  he  may  have  to  enforce  such 
liability  or  require  such  person  to  prosecute  said  action  in  his 
own  name.     531. 

8.  Same. — The  Attorney  General  declines  to  express  an  opinion  upon 
the  question  propounded  by  the  Secretary  of  the  Treasury  as  to 
whether  a  person,  who  has  been  injured  on  a  railroad  under 
Federal  control  and  who  has  recelTcd  compensation  under  the 
terms  of  the  war  risk  insurance  act,  is  barred  from  maintaining 
a  suit  brought  against  a  railroad  coiporation  or  the  Director 
General  of  Bailroads,  because  the  question  is  not  one  arising  in 
the  administration  of  the  Treasury  Department.    531. 

4.  Conversion  of  Term  Insurance. — ^A  policy  of  term  insurance  nu- 
tures  into  a  claim  upon  the  occurrence  of  either  the  death  or 
total  disability  of  the  insured,  and  after  the  happening  of  either 
of  these  events  there  is  no  insurance  left  which  is  subject  to 
conversion  under  the  terms  of  the  war  risk  insurance  act.     379. 

6.  Same. — A  soldier  who  has  suffered  total  permanent  disability  and 

who  is  for  that  reason  receiving  the  benefits  of  an  award  under 
a  term  insurance  policy  is  not  entitled  to  conversion,  and  his 
application  for  same  should  be  denied.  379. 
6.  Same.— Where  a  soldier  holding  a  policy  of  term  insurance  has 
nude  application  for  benefits  thereunder  because  of  total  per- 
manent disability,  and,  before  this  claim  is  acted  upon,  requests 
conversion,  the  Bureau  of  War  Risk  Insurance  should  deny 
conversion  pending  a  determination  as  to  whether  the  con- 
tingency insured  against  has  happened.    379. 
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7.  Same.— U  the  bureau  in  fact  issuea  a  couTerted  policy  before  the 

adjudication  of  the  claim  of  the  applicant  for  award  under  the 
term  insurance,  the  conversion  will  be  effective,  provided  at 
the  time  of  conversion  the  claimant  was  not  totally  and  per- 
manently disabled  and  the  term  insurance  was  in  effect.    380. 

8.  Same. — The  Director  of  the  Bureau  of  War  Risk  Insurance  may, 

with  the  approval  of  the  Secretary  of  the  Treasury,  adopt  a 
regulation  requiring  the  applicant  for  conversion  of  term  insur- 
ance to  state  in  his  application  whether  or  not  he  is  totally  and 
permanently  disabled.    380. 

9.  Same.— Where  a  soldier  protected  by  term  insurance,  who  has 

suffered  disability  which  has  been  rated  by  the  Bureau  of  War 
Risk  Insurance  as  less  than  total  permanent,  applies  for  con- 
version, and  the  same  is  granted,  the  conversion  is  good,  for  there- 
after the  soldier  will  be  estopped  from  claiming,  and  the  Bureau 
will  be  estopped  from  finding  as  a  fact,  that  at  the  time  of  con- 
version the  applicant  for  conversion  was  totally  and  permanently 
disabled  and  therefore  ineligible  for  same.    380. 

10.  Same. — Where  a  soldier,  protected  by  term  insurance,  suffers 

permanent  total  disability,  and  thereafter  applies  for  conversion 
without  informing  the  Bureau  of  War  Risk  Insurance  thereof, 
and  the  bureau  converts  in  ignorance  of  the  disability,  the 
conversion  will  not  be  binding.    380. 

11.  Effect  of  Termination  of  the  War  upon  Certain  ProTisions  of  the 

War  Bisk  Insurance  Act. — Any  person  entering  the  active 
service  within  five  years  after  the  termination  of  the  war  may 
apply  for  and  be  granted  term  insurance  providing  he  applies 
for  it  within  120  days  after  he  has  entered  such  service.  But 
in  order  to  retain  such  insurance  it  must  be  converted  within 
five  years  from  the  date  of  the  termination  of  the  war.    538. 

12.  Same. — ^Any  person  entering  the  active  service  after  the  eviration 

of  five  years  from  the  date  of  the  termination  of  the  war  may  not 
apply  for  nor  be  granted  war  risk  insurance.    538. 

13.  Same. — ^The  compensation  provisions  of  the  war  risk  insurance 

act  continue  in  effect  after  the  1^1  establishment  of  peace,  so 
that  soldiers  suffering  injury,  disease,  or  death  after  that  date 
will  be  protected  by  the  provisions  of  Article  III  of  the  act. 
538. 

14.  Eligibility  of  Alien  Enemies  to  Benefits  Under  the  War  Bisk 

Insurance  Act. — 1.  A  person  who  is  designated  by  the  trading 
with  the  enemy  act  or  by  proclamation  of  the  President  issued 
pursuant  to  that  act  as  an  enemy  or  ally  of  enemy  is  eligible  as 
beneficiary  of  the  compensation  and  insurance  eatabliidied  by 
the  war  risk  insurance  act,  but  is  not  eligible  as  a  ben^ciary  of 
the  allotment  and  family  allowance  provisions  of  the  act;  but 
no  compensation  or  insurance  benefits  can  be  paid  to  such  per- 
sons during  the  continuance  of  the  war.    65. 
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15.  Same. — 2.  Technical  enemy  aliens  (such  as  nnnaturalized  Qer- 

mans)  resident  in  fhe  United  States  are  eligible  as  beneficiaries 
of  all  of  the  benefits  provided  by  the  war  risk  insurance  a<t, 
provided  tbey  have  been  licensed  by  the  President  as  provided 
in  that  act.  If  not  so  licensed,  they  sCand  on  the  same  footing 
with  the  persons  described  in  paragraph  No.  1,  above.    65. 

16.  Same. — 3.  (a)  The  persons  referred  to  in  paragraph  No.    1  are 

eligible  as  beneficiaries  of  the  compensation  and  insurance 
provisions  from  the  time  when  such  benefits  accrue.  Hut  pay- 
ment of  accrued  benefits  must  be  deferred  until  the  date  of  the 
legal  establishment  of  peace  by  proclamation  or  otherwise. 
Licensed  persons  referred  to  in  paragraph  No.  2  are  entitled  to 
receive  all  benefits  as  they  accrue. 
(6)  The  signing  of  the  armistice  on  November  11,  1918,  did  not 
terminate  the  war,  and  hence  has  no  effect  upon  any  of  the 
statements  made  above. 

(c)  After  the  establishment  of  peace,  the  persons  above  held  to  be 
eligible  as  beneficiaries  are  entitled  to  receive  the  benefits 
relating  back  and  covering  the  period  between  their  accrual 
and  the  establishment  of  peace. 

(d)  An  enemy  alien  resident  in  any  territory,  or  citizen  or  subject 
of  an  ally  of  an  enemy  resident  outside  of  the  United  States, 
designated  as  a  beneficiary  of  the  insurance  provision  is  entitled 
to  receive  after  the  establishment  of  peace  ail  installments 
that  have  accrued  prior  to  peace.    66. 

17.  Same. — 4.  Benefits  the  payment  of  which  is  deferred  until  after 

peace  may  properly  be  paid  to  the  Alien  Property  Custodian, 
but  this  is  unnecessary,  as  they  may  just  as  well  remain  in  the 
Treasury.    66. 

18.  Same. — 5.  What  has  been  said  above  of  alien  enemies  or  allies  of 

enemies  applies  to  citizens  of  the  United  States  or  subjects  of 
nonenemy  countries  who  were  resident  in  enemy  territory  or 
territory  of  an  ally  of  the  enemy  during  the  present  war  or 
interned  in  such  country,  so  long  as  such  status  continues.    66. 

19.  Enemy  Aliens  Under  War  Bisk  Insurance  Act.— The  Bureau  of 

War  Bisk  Insurance  is  authorized,  regardless  of  the  general 
enemy  trade  licenses  of  July  14  and  July  20,  1919,  and  without 
awaiting  the  lecal  establishment  of  peace,  to  make  payments  to 
enemy  nationals  resident  in  the  United  States  of  accrued  sums 
of  allotment,  allowance,  compensation,  and  insurance,  assuming, 
of  course,  that  the  said  enemy  nationals  have  been  resident  in 
'the  United  States  throughout  the  war  and  have  not  at  any  time 
been  proclaimed  enemy  aliens  within  the  definitions  of  the  Trad- 
ing with  the  Enemy  Act;  and  to  make  such  payments  to  enemy 
nationab  resident  in  allied  or  neutral  territory  as  have  not  been 
*' doing  buflinesB''  within  enemy. territory  and  have  not  been  pro- 
claimed ' ' enemies  "  or ' ^allies of  enemies  "  by  the  President.  289. 
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80.  Sai&e.— These  genenil  licenses  o(  July  14  and  Jnly  80,  1919, 

anthorize  the  Buiesn  of  War  Bisk  Insurance,  without  awaitinf 
the  legal  estahlishment  of  peace,  to  make  payments  to  enemy 
nationals  resident  in  enemy  territory  or  territory  allied  With  the 
enemy  of  accrued  compensation  and  insurance,  and  to  make 
payments  of  accrued  sums  of  allotment  and  allowance  to  such 
beneficiaries  resident  in  enemy  territory,  or  a  territory  allied  with 
the  enemy,  a&have  besn  designated  since  July  14,  ISQ^;  subject, 
of  course,  to  the  limitations  and  exceptions  made  in  the  general 
licenses.    289. 

81.  Same. — ^Irrespective  of  the  general  licenses  referred  to,  enemy 

nitionals  reside^t  in  the  United  States  who  hive  not  been 
specifically  proclaimed  enemy  aliens  are  entitled  to  trade  with 
all  persons  other  than  "enemies ''  or  "allies  of  enemies  "  without 
a  license  from  the  President  and  consequently  have  been  at 
all  times  entitled  to  the  allotments,  allowances,  compensation, 
and  insurance,  within  the  provisions  of  the  war  risk  insurance 
act.   289. 

88.  Same.— Opinion  of  December  8,  1919  (32  Op.  65),  modified.    289. 

88.  Interpretation  of  Phrase  "  In  the  Line  of  Dnty."— The  Attorney 
General  adheres  to  the  views  expressed  in  his  opinion  of  August 
81.  1919  (88  Op.  18)  relative  to  the  constraction  of  the  words 
"in  the  line  of  duty  **  as  used  in  section  300  of  the  war  risk 
insurance  act  (40  Stat.  611),  and  declares  further  that  a  person 
is  not  entitled  to  compensation  under  said  Act  where  the  injury 
or  disease  is  caused  by  "something  which  grows  out  of  relations 
unconnected  with  the  service  or  is  not  the  logical  incident  or 
provable  effect  of  duty  in  the  service.'*    193. 

84.  Same.— A  yeoman  (female)  in  the  United  States  Naval  Beserve 

Force  was  killed  by  her  husband  through  Jealousy  while  return- 
ing to  her  home  after  her  duty  for  the  day;  there  was  here  an  in- 
tervening cause  growing  out  of  the  relations  between  the  yeo- 
man and  her  husband  which  had  no  connection  with  her  service 
and  her  death  can  not  be  said  to  have  occurred  "in  the  line  of 
duty."    193. 

85.  Same. — ^A  yeoman  in  the  United  States  Navy,  on  duty  at  the 

United  States  Naval  Headquarters,  I«ondon,  England,  was 
accidentally  killed,  due  to  his  unfamiliarity  with  the  English 
trafllc  regulations,  by  a  motor  bus  in  the  immediate  vicinity  of 
said  headquarters  but  about  three  hours  after  he  had  completed 
his  duty  for  the  day ;  he  was  '  *  in  the  line  of  duty  "  at  the  time  of 
his  death  and  as  no  cause  for  which  he  was  responsible  intervened, 
compensation  must  be  made  therefor.    193. 

86.  Same.— An  electrician  in  the  United  States  Naval  Beserve  7ofoe 

on  duty  at  Boston,  Mass.,  who  was  on  leave  of  absence,  was 
returning  from  his  home  in  Berlin,  N.  H.,  to  his  post  in  Boston, 
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when  he  met  his  death  in  consequence  of  the  automobile  in 
which  he  wite  traveling  being  atrU'ck  by  a  fltilirOfld*  trains  there 
was  here  no  intervening  cause  for  which  he  was  responsible  and 
he  was  '4n  the  line  of  duty  "  within  the  meaning  of  the  statute. 
193. 

87.  Same.— An  enlisted  man  on  authorized  leave  of  absence  from  his 

ship  at  Brest,  Fiance,  was  injured  while  en  route  to  Paris  by  the 
accidental  discharge  of  a  pistol  in  the  hands  of  a  soldier  riding 
beside  him  on  the  train;  there  was  here  no  intervening  cause  for 
which  he  was  respontdble,  and  he  was  '4n  the  line  of  duty*' 
within  the  meaning  of  the  statute.    194. 

88.  Same.^An  offlcer  61  the  Ka?al  Beserve  Force  while  on  leave  of 

absence  was  injured  by  a  pistol  shot  in  attempting  id  assist  a 
woman  in  distress,  on  his  return  from  Coney  Island  to  his  home; 
there  intervened  in  this  case  a  cause  growing  out  of  his  relation 
not  to  the  service  but  to  the  public,  and  he  can  not  be  said  to  have 
been  *'in  the  line  of  duty"  within  the  meaning  of  the' statute. 
194. 

89.  Same.— As  to  the  question  whether  a  person  is  entitled  to  compen* 

sation  under  said  act  where  he  ''was  in  a  hospital  or  otherwise 
relieved  from  active  performance  of  duty  by  command  of  his 
superior  ofRcer  as  the  result  of  the  intemperate  use  of  drugs  or 
alcoholic  liquor,  or  because  of  disease  or  injury  contracted  or 
suffered  as  the  result  of  his  own  misconduct,*'  the  Attorney 
General  must  refrain  from  expressing  an  opinion  until  a  specific 
cape  with  all  facts  is  submitted.     194. 

80.  Same.— Interpretation  of  Phrase  "  In  the  Line  of  Duty.'*— Per^ 

sonal  intuiy  or  disease  shall  be  deemed  to  have  been  su£fered  or 
contracted  "in  the  line  of  duty"  within  the  meaning  of  section 
300  of  the  war  risk  insurance  act  when  the  person  on  whobe  ac- 
count compensation  is  claimed  was,  at  the  time  the  injury  was 
suffered  or  the  disease  contracted,  in  active  service  in  the  mili- 
tary or  naval  forces,  whether  on  active  duty,  on  furlough,  leave  of 
absence,  or  under  arrest,  unless  it  appeare  that  the  injuty  or 
disease  has  -been  caused  by  willful  misconduct  sai  .hia  part  or 
by  something  done  by  him  in  pursuing  Bome  private  avocation 
or  business  and  which  has  intervened,  as  the  producing  cause, 
between  his  public  service  or  performance  of  duty  and  the  injury 
or  disease.     12. 

81.  Same.— It  is  suggested  that  the  proposed   Treasury  regulation 

relating  to  the  interpretation  of  the  phrase  "  in  the  line  of  duty" 
as  used  in  section  300  of  the  war  risk  insurance  act,  should  state 
the  general  proposition  as  above  indicated  and  then,  by  way  of 
illustration,  should  set  out  such  exceptions  ks  are  now  in  mind, 
but  leaving  the  general  principles  to  be  applied  to  other  cir- 
cumstances as  they  may  arise.     12. 
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32.  Regulation  Defining  Certain  Terms  Used  in  said  Act.— A  reguli^ 

lion  is  in  accord  with  the  law  which  defines  the  terms ''  brother," 

*  sister,'  "uncles,"  **  aunts,"  "nephews,"  "nieces/'  "brothe»- 

in-law/'  and  '"sisters-in-law,"  as  used  in  the  war  risk  insurance 

act  of  December  24,  1919,  as  follows: 

1.  When  the  father  or  mother  of  a  ddld  In  the  military  or  naval 
service  has  for  a  period  of  not  less  than  one  year  at  any  time 
prior  to  such  child's  enlistment'or  induction  stood  in  loco 
parentis  to  another  member  of  fair,  faer«  of  fhelr  faousefaold,  snch 
other  member  of  such  household  shall  be  deemed  to  be  a  brother 
or  sister  of  the  child  in  the  military  or  naval  service. 

8.  The  terms  "ancles,"  ''annts/'  ''ne^ews,-"  and  "nieces," 
shall  be  deemed  to  incltide  only  such  relations  by  blood. 

8.  The  term  "brother-in-law"  shall  be  deemed  to  include  the 
brother  of  a  wife,  brother  of  a  husband,  and  the  husband  of  a 
sister. 

4.  The  term  "sister-in-law"  shall  be  deemed  to  include  the  sister 
of  a  husband,  the  sister  of  a  wife,  and  the  wife  of  a  brother. 

6.  A  relationship  by  marriage  shall  not  be  deemed  to  be  terminated 
by  death  or  divorce  if  there  is  issue  surviving.    254. 

WAR  RISK  INSTJRANCE  BUREAU. 

Authority  to  Make   Payments  to  Auens.    See  War   Risk 

Insurance,  14-22. 
Letters  Naming  BsNEnciARiBS  Made  Basis  of  Award.     See 

War  Risk  Insurance,  1. 
Perrons  Entitled  to  Hospffal  Facilities.    See  Hospitals. 
Regulation  op  Term  Insurance.    See  War  Risk  Insurance, 

8.  9,  10. 

WAR.  SECRETARY  OF. 

Authority  to  Appropriate  Land.    Set  Contracts,  7. 

Authority  to  Consider  and  Allow  Claims.  Set  Contracts, 
17,  18. 

Atn-HORfTY  to  Decide  on  Enforcement  of  Contract  for  Pro- 
duction OF  Glacial  Acetic  Acid.    See  CoNTRACts,  lO. 

Authority  to  Determine  Compensation  under  Contract 
FOR  TX.\.    Sec  Contracts,  8. 

Authority  to  Modify  and  Adjust  Contracts.  See  Contracts, 
13. 

Authority  to  Open  Final  Awards  Under  Dent  Act.  See 
Contracts,  14. 

Authority  to  Publish  List  of  Draft  Dbsbrtbrs.  See 
Military    Service,  2,  3. 

Authority  to  Transfer  Temporary  Building.  See  Smith- 
sonian Institution. 

Contracts  for  Building  Construction.     See  Contracts,  2. 

Transfer  op  Motor  Vehicles.    See  Motor  Vehiclbs,  1. 
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WAB  TIMS  STATUTSS.    See  Navt,  10-13. 

WASBHOUSS  BONDS. 

Cancellation.    See  Customs  Laws,  4. 

WASBHOUSS  CSBTIFICATBS. 

Sale.    See  Liquors,  34. 

WASmNOTON. 

'  '  Community  Property.    See  Incomb  Tax,  4. 

WAT1&   POWEIb    PSBMITS.    See  National  Forests,  1. 

WBATHBB  BUBSAU. 

Right  to  Use  Fessenden  Inventions.    See  Patents,  8. 

WBSTSBN  UNION  TBLSQBAPH  CO. 

Local  Billing  and  Prepayment  of  QoYenunent  Messages. — The 

Western  Union  Telegraph  Co.  has  the  l^gal' right  to  put  in  force 
its  proposed  system  of  local  billing  of  Government  messages  and 
requiring  in  some  insUnces  the  prepayment  of  such  messages. 
433. 

WINBS.    See  Liquors,  8. 

WOBDS  AND  PHBASSS. 

1.  "Adulterated  Butter." — A  grade  of  butter  produced  from  decom- 
posed or  rancid  cream,  which  has  been  neutralized  with  chem- 
icals before  churning,  is  "adulterated  butter"  within  the 
meaning  of  section  4  of  the  act  of  May  9,  1902  (32  Stat.  194)  and 
is  taxable  as  such.    377. 

5.  Same. — A  grade  of  butter  produced  from  cream,  which  is  high 

in  acid  and  has  a  bad  odor  and  which  has  been  neutralized 
with  chemicals  before  churning,  is  "adulterated  butter"  within 
the  meaning  of  section  4  of  the  act  of  May  9,  1902,  supra^  and 
is  taxable  as  such.     377. 

8.  "Aunts."     See  "  Uncles,"  infra. 

4.  "Before  a  day  certain  which  f^s'on  Sunday."— This  phrase  must 
be  construed  to  mean  that  when  the  last  day  within  which  a 
deed  is  to  be  performed  falls  on  Sunday  that  day  is  to  be  ex- 
cluded, and  the  act  may  be  done  upon  the  succeeding  day.    50. 

6.  "Brother-in-Law."— The  term  "brother-in-law"  shall  be  deemed 

to  include  the  brother  of  a  wife,  brother  of  a  husband,  and  the 
husband  of  a  sister.  25-1. 
6.  "Brothers."—!.  \Mien  the  father  or  mother  of  a  child  in  the  mili- 
tary or  naval  service  has  for  a  period  of  not  less  than  one  year  at 
any  time  prior  to  such  child's  enlistment  or  induction  stood  in 
loco  parentis  to  another  member  of  his,  her,  or  their  household, 
such  other  member  of  such  household  shall  be  deemed  to  be  a 
brother  or  sister  of  the  child  in  the  military  or  naval  senice. 
254. 
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7.  "  Cost  of  Prepanition." — In  the  provision  of  the  act  of  June  5,  1920 

(41  Stat.'  1037),  ''coet  of  preparation^'^  for  publication  inay  well 
be  construed  as  meaning  the  cost  of  preparing  for  publication 
material  collected  sometimes  for  purposes  of  publication  but 
frequently  for  other  purposes  as  well.    318. 

8.  "Except  for  physicil  disability  Incurred  in  the  line  of  dnty.*'— The 

words  "except  for  physical  disability  incurred  in  line  of  duty," 
appearing  in  section  9  d  the  act  of  May  22, 1917,  are  not  limited 
to  physical  disability  incurred  by  the  officers  in  question  while 
serving  under  temporary  appointments,  but  include  physical 
disability  incurred  by  them  while  serving  under  their  pennanent 
railk  and  prior  to  their  advancement' to.temporary  higher  rank. 
220. 

9.  "In  line  of  duty.'' — ^The  Attorney  General  adheres  to  the  views 

expressed  in  his  opinion  of  August  21,.lfl9  (32  Op.  12),  relative 
to  the  construction  of  the  words  "in  th^  tine  of  duty  ^'  as  used  in 
section  300  of  the  war  risk  insurance  act  (40  Stat.,  611),  and 
declares  further  that  a  person  is  not  entitled  to  compensation 
under  said  act  where  the  injur>'  or  disease  is  caused  by  "some- 
thing which  grows  out  of  relations  unconnected  with  the  service 
or  is  not  the  logical  incident  or  provable  effect  of  duty  in  the 
service."     193. 

10.  Same. — Personal  injury  or  disease  shall  be  deemed  to  have  been 

suffered  or  contracted  "in  the  line  of  duty"  within  the  meaning 
of  section  300  of  the  war  risk  insurance  act  when  the  person  on 
whose  account  compensation  is  claimed  was,  at  the  time  the 
injury  was  suffered  or  the  disease  contracted,  in  active  service 
in  the  military  or  naval  forces,  whether  on  active  duty,  on 
furlough,  leave  of  absence,  or  under  arrest,  unless  it  appears 
that  the  injury  or  disease  has  been  caused  by  willful  miscon- 
duct on  his  part  or  by  something  done  by  him  in  pursuing  some 
private  avocation  or  business  and  which  has  intervened,  as  the 
producing  cause,  between  his  public  service  or  performance  of 
duty  and  the  injury  or  disease.    121. 

11.  "Liquor."— The  word  "liquor^'  as -used  in* section  4,  Title  II,  of 

the  national  prohibition  act,  means  liquor  as  defined  in  section 
l,TitleIl,  of  saidact.    361. 

12.  "National."— The  First  National  (Corporation  of  Boston,  a  cor- 

poration organized  under  the  laws  of  Massachusetts  with  power 
to  act  as  broker  in  dealing  in  personal  property  of  every  kind 
and  description,  is  not  entitled  by  reason  of  the  inhibitions  of 
section  5243  of  the  Revised  Statutes  to  use  the  word  "national  '* 
in  its  title.    473. 

18.  "Nephews."    /S^«  "Uncles,"  in/ra. 

14.  "Nicoei."    See  "Uncles,"  infra. 
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15.  "Nonintozicatinc  cider  and  fruit  juices."— The  term  "nonintoxi- 

eating  cider  and  fruit  juices"  occurring  in  section  29,  Title  II, 
of  the  national  prohibition  act  (41  Stat.  316),  means  cider  and 
fruit  juices  containing  less  than  one-half  of  one  per  cent  of 
alcohol.    353. 

16.  "Patients  of  the  War  Bisk  Insurance  Bureau." — Patients  of  the 

War  Risk  Insurance  Bureau  include  only  disabled  soldiers, 
sailors,  and  marines,  and  Army  and  Navy  nurses  (female).    32. 

17.  "Publicatl6as."r— The   word    ''publications,"   as  used   in   the 

provision  of  the  act  of  June  5,  1920  (41  Stat.  1037),  requiring 
departments  of  the  Government  to  submit  to  the  Congress 
reports  concerning  their  various  publications,  means  any  printed 
matter  intended  wholly  or  in  part  for  free  distribution  or  sale 
to  the  public,  but  does  not  include  rules,  regulations,  circulars, 
etc.,  intended  exclusively  for  the  use  of  officials  and  employees 
of  the  department  at  whose  instance  the  printing  is  done.    318. 

18.  "Shall."— The  word  'shall,  '  as  used  in  section  9,  Title  II,  of 

the  national  prohibition  act  and  herein  indicated  by  under- 
scoring, is  mandatory  and  not  discretionary.    401. 

19.  **  Slster-in-Law." — The  term  "sister-in-law"  shall  be  deemed  to 

include  the  sister  of  a  husband,  the  inster  of  a  wife,  and  the  wife 
of  a  brother.     254. 

«0.  "Sisters."    ^^c^- ''Brothers,"  ^wpm. 

21.  "Transport." — The  word  **  transport "  as  used  in  the  national  pro- 
hibition act  is  presumed  to  have  its  usual  meaning,  viz,  to 
carry  or  convey  from  one  place  to  another,  the  taking  up  of 
persons  or  property  at  some  point  and  putting  them  down  at 
another.    421. 

82.  "Uncles."— The  terms  "uncles,"  "aunts,"  "nephews,"  and 
"nieces"  shall  be  deemed  to  include  only  such  relations  by 
blood.    254. 

WBXCXS. 

Date  ok  Loss  of  Naval  Vesskl.    Set  Navy,  14. 

TUMA  RECLAMATION  PROJECT. 

Moneys  received  from  the  Imperial  irrigation  district  for  the 
privilege  of  connecting  with  and  using  the  Laguna  Dam  and 
the  main  canal  of  the  Tuma  reclamation  project  for  the  irriga- 
tion of  lands  in  the  Imperial  Valley  can  not  be  applied  in 
reduction  of  the  assessmetits.agiainst ..the  lands  of  the  Yuma 
project,  but  must  be  covered  into  the  reclamation  fund  as 
directed  by  section  3  of  the  act  of  February  21,  1911  (36  Stat. 
926).    41. 

O 


